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EUROPEAN MIGRATION NETWORK

The European Migration Network (EMN) was launched in 2003 by
the European Commission (EC) by order of the European Council in order
to satisfy the need of a regular exchange of reliable information in the field
of migration and asylum at the European level. Since 2008, Council Deci-
sion 2008/381/EC has constituted the legal basis of the EMN and National
Contact Points (NCPs) have been established in the EU Member States
(with the exception of Denmark, which has observer status) plus
Norway.

The EMN’s role is to meet the information needs of European Union
(EU) institutions and of Member States” authorities and institutions by
providing up-to-date, objective, reliable and comparable information on
migration and asylum, with a view to supporting policymaking in the EU
in these areas. The EMN also has a role in providing such information to
the wider public.

The NCP for Austria is located in the Research and Migration Law
Department of the Country Office Austria of the International Organiza-
tion for Migration (IOM) in Vienna, which was established in 1952 when
Austria became one of the first members of the organization. The main
responsibility of the IOM Country Office is to analyse national migration
issues and emerging trends and to develop and implement respective
national projects and programmes.

The main task of the NCPs is to implement the work programme of
the EMN including the drafting of the annual policy report and topic-spe-
cific focussed and main studies, answering Ad-Hoc Queries launched by
other NCPs, carrying out visibility activities and networking in several
forums. Furthermore, the NCPs in each country set up national networks
consisting of organizations, institutions and individuals working in the
field of migration and asylum.

In general, the NCPs do not conduct primary research but collect and
analyse existing data. Exceptions might occur when existing data and infor-
mation is not sufficient. EMN studies are elaborated in accordance with
uniform specifications valid for all EU Member States plus Norway in order
to achieve comparable EU-wide results. Since the comparability of the
results is frequently challenging, the EMN has produced a Glossary, which



assures the application of similar definitions and terminology in all national
reports.

Upon completion of national reports, the EC with the support of a
service provider drafts a synthesis report, which summarizes the most sig-
nificant results of the individual national reports. In addition, topic-based
policy briefs, so called EMN Informs, are produced in order to present and
compare selected topics in a concise manner. All national studies, synthe-
sis reports, informs and the Glossary are available on the website of the EC

DG Home Affairs.
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METHODOLOGY

The present study is a Focussed Study that has been conducted by the
National Contact Point (NCP) Austria in the European Migration Net-
work (EMN) in the framework of the EMN’s Work Programme 2014. The
study follows a common study template with a defined set of questions
developed by the EMN in order to facilitate comparability between the
findings from all Member States. It is important to note that the informa-
tion contained in this study refers to the situation up to and including
December 2014.

The study is based on the latest information available at the Austrian
level, including legislation, academic literature, reports, statistics and Inter-
net resources. Furthermore, the study draws upon a continuous media
monitoring carried out by the International Organization for Migration
(IOM), Country Office for Austria. This monitoring collected press and
online articles from the main daily and weekly newspapers and news web-
sites dealing with migration and asylum issues throughout the years 2010
to 2014 in order to gain an overview of the most important public debates.

In order to complement the information gained through desk research,
two methods of primary research were applied.

Firstly, qualitative semi-structured face-to-face interviews were carried
out with experts working on the topic of unaccompanied minors in Aus-
tria. Interviewees included Gerald Dreveny, Section I1I (Law), Department
II1/5 (Asylum and Aliens Affairs) and Michaela Malz, Section I1I (Law),
Department I11/9 (Basic Welfare Support and Federal Care), both Federal
Ministry of the Interior; Bernhard Krumphuber, Department B/I (Princi-
ples and Legal Affairs), Unit B/I/1 (Legal Principles), Federal Office for
Immigration and Asylum; Elena Kalogeropoulos, Austrian Integration
Fund, Deputy Managing Director; Norbert Ceipek, Head of the centre
Drehscheibe, socio-pedagogical institution of the Children and Youth Ser-
vice Vienna (Magistrate 11); and Katharina Glawischnig, Coordinator for
unaccompanied minor refugees issues at Asylkoordination Osterreich.

Secondly, a written questionnaire was sent out by e-mail to experts
from Children and Youth Service Authorities, reception facility operators,
non-governmental organizations (NGOs) and international organizations
in Austria. The questionnaire was designed to collect opinion-based
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information (view, belief, judgement, experiences) using a mix of structured
(standardized responses) and open format (open-ended) questions. Replies
were received from Katharina Benedetter and Marianne Dobner, both pro-
ject coordinator, IOM Country Office for Austria; Giinter Ecker, director,
association Verein Menschenrechte Osterreich; Adelheid Moser, chief officer,
Youth Welfare Office of the City of Salzburg; Reinhard Seitz, coordinator
for integration affairs, Children and Youth Service Upper Austria; Anh
Thu Tran, team leader at Caritas archdiocese Vienna as well as Astrid Win-
kler, director, ECPAT Austria (End Child Prostitution, Child Pornography
and Trafhcking of Children for Sexual Purposes).

The present study did not carry out interviews or group discussions
with unaccompanied minors (UAMs) themselves and therefore does not
cover their perspectives. For an insight into UAMs’ experiences, please see
Blecha (2012) or Fronek (2010).

The study describes the legal framework, practices and statistics with
regard to UAMs in Austria in detail, thereby covering the areas of entry,
residence, asylum procedure, age assessment, guardianship, legal advice,
accommodation, reception conditions, health care, education, vocational
training, employment, integration support, absconding, turning 18, return
and reintegration. It shall be stressed that this array of topics is covered
because it was selected by the EMN as the construct for a common study
template to be followed by all NCP when preparing their national report.
Thus, from the selected topics no conclusions can be drawn with regard to
a preferred durable solution for UAMs in Austria (i.e. voluntary return,
local integration or resettlement to a third country). While describing the
legal framework, national practices and statistics with regard to UAMs in
Austria, the study highlights developments in these areas that took place
over the last five years, between 2010 and 2014, thus providing an adequate
follow-up study of the 2010 EMN study on “Policies on Reception, Return
and Integration Arrangements for, and Numbers of, Unaccompanied
Minors”.

In line with the EMN’s definition of UAMs (EMN, 2012: 132; see
also 1.3) this study focuses primarily on UAMs who are third-country
nationals. Nevertheless, in order to provide a more comprehensive picture
of UAMs in Austria, references will be made to the situation of UAMs who
are EU nationals where relevant. Within the group of third-country
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national UAMs, the study differentiates between UAMs who applied for
international protection and those who did not.

This study was conducted by Saskia Koppenberg (Research Associate,
IOM Country Office for Austria) under the supervision of Julia Rutz (Head
of Research and Migration Law, IOM Country Office for Austria). Special
thanks go to Katerina Kratzmann (Head of Office, IOM Country Office
for Austria) for reviewing the report and to Adel-Naim Reyhani (Legal
Associate, IOM Country Office for Austria) for reviewing the legal sec-
tions. Thanks go also to Andrea Bednarik, Corinna Geifiler, Iris Ham-
berger and Judith Tutzer (all (former) interns, IOM Country Office for

Austria) for their support in conducting research for the study.
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EXECUTIVE SUMMARY

Circumstances and Migration Trends

The trend of asylum-seeking unaccompanied minors (UAMs) coming
to Austria has been relatively stable over the past five years. The number of
applications for international protection lodged in 2013 (999) was lower
than in 2009 (1,069). At the EU-level, the number of UAMs applying for
international protection was slightly higher in 2013 (12,675) than five years
ago (2009:12,225). Furthermore, the characteristics of UAMs applying for
international protection in Austria have not changed significantly since
2009. The majority were Afghan nationals (2009: 40%; 2013: 44%), male
(2009: 90%; 2013: 91%) and between the age of 14 and 17 (2009: 96%;
2013: 93%). Comparably, in 2013 the majority of asylum-seeking UAMs
in the 27 EU Member States were Afghan nationals (26%), male (84%)
and between the age of 14 and 17 (90%). The characteristics of UAMs
applying for international protection in Austria undeniably resemble those
of the EU-27.

Overall, UAMs’ motives for migration are manifold and are often a
combination of several reasons. Fleeing persecution or serious harm and
economic and aspirational reasons are the main sources of motivation for
UAM:s to come to Austria. This has not changed over the past five years.
These motivations are linked, for example, to Afghanistan (which is the
main country of origin of UAMs who apply for international protection
in Austria). The UAMs" motives are consequently quite similar to those of
adults, and further the link between motivations and countries of origin
are not specific to UAMs. The circumstances under which unaccompanied
minors come to Austria seem not to have changed either. UAMs most often
make use of smugglers that were paid by their families. A smaller number
of UAMs come to Austria as a trafficked person. They originate, aside from
Bosnia and Herzegovina, mostly from an Eastern European Member State.
A consideration of the UAMs motivations for coming to Austria and the
circumstances of their journey reveal that the decision is not necessarily
related to Austria but reflect the general motivations and conditions.
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Residence Options

On 1 January 2014 specific provisions for UAMs to apply for the res-
idence title Red-White-Red Card plus were introduced. However, no infor-
mation with regard to the number of applications or titles granted is avail-
able. In general, there is no disaggregated data available on the kind and
number of residence titles provided to UAMs.Also, just how often asy-
lum-seeking UAMs were granted either asylum or subsidiary protection
status is unknown. Nevertheless, it is assumed that almost all UAMs in
Austria apply for international protection and that only in exceptional cases
no protection status (i.e. asylum or subsidiary protection) is granted.

In January 2014, a major institutional change took place with the
establishment of the Federal Office for Immigration and Asylum. It is now
the single authority competent for first instance asylum procedures, some
aliens police matters and residence titles for exceptional circumstances.
Appeals are decided by the newly established Federal Administrative Court,
which replaced the former Asylum Court. Notably, the four-week deadline
for submitting an appeal is twice as long for UAMs than for other
applicants.

Age Assessment

Since 1 January 2010, a multifactorial medical age assessment is pro-
vided for by law in case of doubt with regard to the age of a UAM, and if
the minor age cannot be proven with the certificates or similar documents.
The multifactorial medical age assessment includes physical, dental and
radiological examinations. The combined results of these examinations lead
to a defined minimum age.

Age assessments are mainly carried out in the framework of asylum
procedures but can also be applied in procedures of the Settlement and
Residence Act or in aliens police procedures. In 2013, 15.8 per cent of
UAMs who applied for international protection were found to be adults
based on an age assessment. Five years ago, in 2009, it was 10.4 per cent.
It must be stressed that the results of an age assessment carried out in the
asylum procedure have no binding consequence for areas other than the
asylum procedure. Until the assessment has been undertaken and the
results are available, the potential UAM — as a matter of principle — is
treated as a minor.
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Guardianship, Legal Representation and Legal Advice

The Children and Youth Service Authorities becomes the guardian of
UAMs. Children and youth service is the competence of the provinces with
own implementation laws; consequently there is no coherent approach
throughout Austria with regard to when a guardian is appointed or how
guardianship is implemented. Usually the guardians’ duties include care
and education, asset management and legal representation but some duties
may be outsourced to reception facilities, NGOs or law firms. In general,
the guardian always has to consider and ensure the best interest of the child.
In 2013 in the Austrian Civil Code defined what factors must be consid-
ered. In 2009 the lack of information among the UAMs when it comes to
their guardians and their responsibilities was identified as a practical chal-
lenge, which still exists today.

Further to the guardianship provisions, UAMs who seck asylum are
appointed a legal advisor during the admission procedure who is charged
with their legal representation with regard to the asylum procedure.

In addition, UAM:s have access to the free legal advice that is provided
to all those who are in asylum procedures, aliens police procedures, appeal
procedures before the Federal Administrative Court or who are victims in
criminal procedures. Access to free legal advice in the actual asylum pro-
cedure and in aliens police procedures was introduced in 2011.

Accommodation and Reception Arrangements

Depending on the residence status of the UAM, the accommodation
and reception arrangements are provided in the context of basic welfare
support or care of the Children and Youth Service Authorities. This means
that the legal framework, the responsible authorities, the financial regula-
tions, the accommodation and the reception arrangements differ.

The provision of basic welfare support is regulated in the Basic Wel-
fare Support Agreement that defines the distribution of competencies
between the federal government and the provinces, as well as the kind of
reception conditions and maximum allowances to be provided. In 2013,
some of the maximum amounts for accommodation and food per UAM
per day were increased.

The services of the Children and Youth Service Authorities are regulated
in the federal and provincial Children and Youth Service Acts. In 2013 the
Youth Welfare Act from 1989 was revised and a new Federal Children and
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Youth Service Act entered into force; provincial laws followed, only the pro-
vincial law of Salzburg is still due. The reforms touch upon, for example, the
introduction of qualification standards of staff working in the socio-pedagog-
ical facilities of the Children and Youth Services Authorities.

Access to Education and Vocational Training

UAMs who stay in Austria for at least one school semester and who
fall under the compulsory schooling age (which starts at six years of age
and applies for duration of nine years) have access to education that is equal
to children of Austrian nationality. Access to secondary education for non-
school-age UAMs, who make up the majority of the asylum-secking
UAMs, is more challenging. Private initiatives or NGO projects provide
support in this regard.

After completing compulsory schooling, UAMs often look for voca-
tional training. Since June 2012, asylum-secking minors (including UAMs)
can be granted a work permit for vocational training. As a condition, the
minor must have been admitted to the actual asylum procedure for at least
three months and must have passed a labour market test. The access is, how-
ever, restricted to occupations where there is a shortage of apprentices.

Integration Measures

There are no specific state-led integration measures that target UAMs.
Instead, UAMs who have an asylum status, a subsidiary protection status
or a long-term residence title are eligible to apply for measures provided by
the Austrian Integration Fund. Asylum-seeking UAMs may receive inte-
gration support in the context of basic welfare support. There are, however,
several projects providing support specifically to UAMs that are carried
out by NGOs and international organizations.

Turning 18

In Austria, UAMs who turn 18 become fully contractually capable and
are no longer entitled to a guardian. Also, they have to move out of UAM-spe-
cific reception facilities. The relocation can be a challenge when schooling and
vocational training have to be interrupted, social networks cut or siblings sep-
arated from each other.In exceptional cases former UAMs can stay in their
reception facility for a limited period of time (e.g. until they graduate from

school). The Federal Children and Youth Service Act provides for the
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possibility of continued care and educational support for former UAMs under
certain conditions but only up to a maximum age of 21.

Absconding

There is no comprehensive overview available on UAMs absconding
from reception facilities in Austria. Nevertheless, the phenomenon exists,
but experts’ and practitioners’ experiences differ. If UAMs disappear they
mostly do so within the first few days after arriving in Austria. There are
several reasons why UAMs abscond, such as onward journey to another
EU Member State in order to join family members or long asylum proce-
dures and (perceived) limited chances of being granted asylum in Austria.
In this regard informing UAMs about the legal regulations in Austria and
the EU can be a measure to prevent them from absconding.

Return and Reintegration

UAMs are rarely returned and, further, the number of voluntary
returns is rather low. In the unusual cases where a return does take place,
it has to be ensured that the minor is handed over to a family member, a
guardian or an adequate reception facility in the country of return. This
provision was introduced in 2011 through amendments to the Aliens Police
Act. To ensure these obligations are met, family tracing is carried out. On
1 January 2014 a new provision was introduced that obliges UAMs between
the age of 14 and 17 to cooperate with the authorities in tracing their fam-
ily members, given that this is in the best interest of the child. This provi-
sion was controversially discussed.

Since the amendments to the Aliens Police Act in 2011 minors below
the age of 14 must not be kept in detention pending removal, while minors
who are 14 and 15 years old shall primarily be provided with alternatives
to detention. Detention is only possible if age-appropriate accommodation
and care is provided and only for a maximum period of two months.

Assistance for the voluntary return of UAMs depends on the organi-
zation providing the support and usually includes booking of flights and
the provision of pocket money. Reintegration support is provided through
projects for specific return countries and differs according to the project.
Support may include assistance for education and income generation, tem-
porary housing, medical assistance, or other.
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1. INTRODUCTION

1.1 Global Migration Trends of Unaccompanied Minors

Children and youth migrating are an important group of today’s
global and mixed migration flows (IOM, 2011b: 11). One reason for that
is that children and youth make up a significant proportion of today’s
migrants. The UN indicates, for example, that around 35 million (or 15%)
of the estimated 232 million international migrants are below the age of
20 (UN DESA, 2013a; UN DESA, 2013b). In addition, the United
Nations High Commissioner for Refugees (UNHCR) assumes that almost
half of the world’s forcibly displaced people! are children (UNHCR,
2014a: 2). Among the migrant children and youth the number of those
who are unaccompanied and asylum-seekers is not negligible. In 2013,
some 25,300 asylum applications were lodged by UAMs worldwide
(UNHCR, 2014a: 3). Looking at the number of asylum applicants in the
EU-27 considered to be UAMs over the last five years, it becomes apparent
that the number — after a decrease from 12,225 in 2009 to 10,620 in 2010
— increased. It reached 12,675 asylum-seeking UAMs in 2013 (see Figure
1 and Table A.1 in the Annex).

Figure 1: UAM asylum applicants in the EU-27 (2009-2013)
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Source: Eurostat, extracted on 10 October 2014.

1 Byend-2013, 51.2 million individuals were forcibly displaced worldwide, including
33.3 million internally displaced people, 16.7 million refugees and around 1.2 mil-
lion asylum-seekers.
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In 2013 Sweden was the main receiving country among the (at that
time) 27 EU Member States, with 3,850 asylum applicants who were
UAMs. Austria was ranked fourth — after Sweden, Germany and the

United Kingdom (see Figure 2 and Table A.2 in the Annex).

Figure 2: UAM asylum applicants in the EU-27 by receiving country, top-10 (2013)
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Source: Eurostat, extracted on 10 October 2014.

The vast majority of asylum-seeking UAMs in the 27 EU Member
States in 2013 had Afghan nationality (3,280 or 26%), followed by Soma-
lian (12%) and Syrian (8%) (see Figure 3 and Table A.3 in the Annex).

Figure 3: UAM asylum applicants in the EU-27 by citizenship, top-10 (2013)
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Source: Eurostat, extracted on 10 October 2014.
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With regard to gender, 84 per cent of UAM asylum applicants in the
27 EU Member States in 2013 were male; only 16 per cent were female
(see Figure 4 and Table A.4 in the Annex).

Figure 4: UAM asylum applicants in the EU-27 by gender (2013)

M Males
Females

Source: Eurostat, extracted on 10 October 2014.

The majority of UAM asylum applicants in the 27 EU Member States
in 2013 were youngsters between the age of 14 and 17 (90%). Only 10 per
cent were young UAMs below the age of 14 (see Figure 5 and Table A.5 in
the Annex).

Figure 5: UAM asylum applicants in the EU-27 by age (2013)

< 14 years old
M 14 to 17 years old

Source: Eurostat, extracted on 10 October 2014.

1.2 International and European Legal Framework and Policies

Next to the significant presence of UAMs worldwide, the increasing
importance given to children in international law also makes UAMs a rel-
evant political topic (Bhabha, 2014: 2-3). The basis of the international
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framework for children’s rights is the Convention on the Rights of the
Child from 1989.2 The Convention is the most widely ratified human rights
treaty in history (Crépeau, 2013: 2); 194 countries had become parties to
the Convention as of April 2014.3 In accordance with article 43 of the Con-
vention on the Rights of the Child, a Committee on the Rights of the Child
consisting of 18 independent experts was established to monitor the imple-
mentation of the Convention and its Optional Protocols.* To date, the
Committee on the Rights of the Child issued 14 “General Comments”. Its
General Comment No. 6 (from 2005) specifically focuses on the treatment
of unaccompanied and separated children outside their countries of ori-
gin.> Austria ratified the Convention on the Rights of the Child in 1992.¢
In 2011, Austria adopted the Federal Constitutional Act on the Rights of
the Child,” thereby incorporating the Convention into the Austrian Con-
stitution. Beforehand, however, a debate erupted because only selected arti-
cles of the Convention were adopted® and because of the legal reservation
in article 7 of the Act, which stipulates that certain rights could be limited
(AT EMN NCP, 2011: 21).

Further international treaties and conventions exist, which focus on
migration and also provide a guiding framework for migrant children.
These include, for example, the Convention Relating to the Status of
Refugees, which entered into force in 1954, and the Protocol Relating to

2 Convention on the Rights of the Child, A/RES/44/25, 20 November 1989, United
Nations Treaty Series vol. 1577.

3 Convention on the Rights of the Child, A/RES/44/25 — Status table. Available at
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREAT Y& mtdsg_
no=IV-11&chapter=4&lang=en (accessed on 30 September 2014).

4 United Nations High Commissioner for Human Rights (UN OHCHR), Commit-
tee on the rights of the Child, Monitoring children’s rights, available at www.ohchr.
org/EN/HRBodies/CRC/Pages/ CRClntro.aspx (accessed on 30 September 2014).

5 Committee on the Rights of the Child, General Comment No 6 (2005) — Treatment
of Unaccompanied and Separated Children Outside Their Country of Origin, CRC/
GC/2005/6, 1 September 2005.

6 Convention on the Rights of the Child, A/RES/44/25 — Status table. Available at
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREAT Y& mtdsg_
no=IV-11&chapter=4&lang=en (accessed on 30 September 2014).

7 FLG I No. 4/2011.

8 Netzwerk Kinderrechte Osterreich, Verankerung der Kinderrechre in der Verfassung,
available at www.kinderhabenrechte.at/index.php?id=95 (accessed on 14 May 2014).

9  Convention Relating to the Status of Refugees, 28 July 1951, United Nations Treaty
Series vol. 189 — Status table. Available at https:/treaties.un.org/Pages/ ViewDetailsIL.
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the Status of Refugees, which entered into force in 1967.1° Both, the Con-
vention and the Protocol, were ratified by Austria in 1954 and 1973 respec-
tively. More targeted — but not binding — are the UNHCR Guidelines on
Policies and Procedures in Dealing with Unaccompanied Children Seek-
ing Asylum from 1997 (UNHCR, 1997), the UNHCR Eligibility Guide-
lines for Assessing the International Protection Needs of Asylum-Seekers
from Afghanistan from 2009 (UNHCR, 2009) and the joint UNHCR
and United Nations Children’s Fund (UNICEF) guidelines on ensuring
respect for the best interests of unaccompanied and separated children in
Europe (UNHCR/UNICEF, 2014). Also, Austria ratified the Hague Con-
vention of 5 October 1961 Concerning the Powers of Authorities and the
Law Applicable in Respect of the Protection of Infants in 1975 and its
successor, the Convention of 19 October 1996 Concerning the Jurisdic-
tion, Applicable Law, Recognition, Enforcement and Co-operation in
Respect of Parental Responsibility and Measures for the Protection of Chil-
dren, in 2010.12

At the European level, the European Convention on Human Rights
(ECHR), which entered into force in 1953 and is binding for the 47 Coun-
cil of Europe Member States, plays an important role — mainly with regard
to subsidiary protection and removal, even though it does not specifically
address migrant children. The Charter of Fundamental Rights of the Euro-
pean Union of 2000, which has binding legal effect for all EU Member
States, explicitly lays down the rights of the child in article 24.3 The related
“EU Agenda for the Rights of the Child” from 2011 aims to reinforce the

aspx?&src=TREATY& mtdsg_no=V-2&chapter=5&Temp=mtdsg2&lang=en
(accessed on 30 September 2014).

10 Protocol Relating to the Status of Refugees, 31 January 1967, United Nations Treaty
Series vol. 606 — Status table. Available at hetps://treaties.un.org/Pages/ViewDetails.
aspx?src= REATY&mtdsg_no=V-5&chapter=5&Ilang=en (accessed on 30 Septem-
ber 2014).

11 The Hague Convention of 5 October 1961 concerning the powers of authorities and
the law applicable in respect of the protection of infants — Status table. Available at
www.hcch.net/index_en.php?act=conventions.status&cid=39 (accessed on 30 Sep-
tember 2014).

12 The Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Rec-
ognition, Enforcement and Co-operation in Respect of Parental Responsibility and
Measures for the Protection of Children — Status table. Available at www.hcch.net/
index_en.php?act=conventions.status&cid=70 (accessed on 30 September 2014).

13 Charter of Fundamental Rights of the European Union, 2010/C 83/02, 30 March
2010, Official Journal of the European Union, C 83.
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full commitment of the EU — as enshrined in the Charter of Fundamental
Rights —to promote, protect and fulfil the rights of the child in all relevant
EU policies and actions (EC, 2011). Furthermore, different EU legislation
on asylum and immigration addresses the situation of UAMs. An overview
is provided in the EU Reference Document.!

The European Commission recognized that “the arrival of unaccom-
panied minors is not a temporary phenomenon, but a long-term feature of
migration into the EU” (EC, 2012b: 2) and that UAMs are a “particularly
vulnerable category of children” (EC, 2010: 2). Against this background
and in order to reach greater coherence and better cooperation within the
EU, the European Commission adopted an “Action Plan on Unaccompa-
nied Minors (2010 — 2014)” in 2010 (EC, 2010). This action plan provides
a common approach to tackle the challenges relating to the arrival of
UAMs, thereby upholding the principle of the best interest of the child.
Some of the actions recommended were informed by the outcomes of the
2010 EMN-Study on “Policies on Reception, Return and Integration
Arrangements for, and Numbers of, Unaccompanied Minors”. A “Mid-
term report on the implementation of the Action Plan on Unaccompanied
Minors” was subsequently produced by the European Commission in late
2012 (EC, 2012b). It highlights developments and identifies priority areas
of action (EC, 2012a). The publication of the Report was followed by a
European Parliament resolution on the situation of UAMs (European Par-
liament, 2013), which called for the EU to adopt strategic guidelines in the
form of common minimum standards to better protect unaccompanied
children. The present EMN study provides information regarding changes
in legislation, practices and statistics over the past five years and fills exist-
ing knowledge gaps, thereby feeding into a follow-up of the European
Commission Action Plan in line with the EMN’s objective “to meet the
information needs of Community institutions and of Member States’
authorities and institutions on migration and asylum, by providing up-to-
date, objective, reliable and comparable information on migration and asy-
lum, with a view to supporting policymaking in the European Union in
these areas” (Art. 1 para 2 Council Decision 2008/381/EC).

14 CONNECT (2014), EU Reference Document — A Compilation of Relevant EU Laws
& Policies, available at www.connectproject.eu/eu.html (accessed on 21 November

2014).
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1.3 Definition of Unaccompanied Minor

In the Austrian national context the term “unaccompanied minor” is
defined in the framework of the Settlement and Residence Act! as a for-
eign minor national who is not accompanied by an adult person account-
able for the minor by law (Art. 2 para 1 subpara 17 Settlement and Resi-
dence Act). Concerning the definition of minority age, the Austrian Civil
Code!® considers — in line with the Convention on the Rights of the Child
—a person who has not reached the age of 18 to be a minor (Art. 21 para
2 Austrian Civil Code). This definition is in line with that of relevant inter-
national stakeholders, such as the International Organization for Migra-
tion (IOM) that speaks of “[p]ersons under the age of majority in a country
other than that of their nationality who are not accompanied by a parent,
guardian, or other adult who by law or custom is responsible for them”
(IOM, 2011a: 102).

In the framework of this EMN study a slightly different definition is
applied that comprises the Austrian and IOM definition except for the fact
that it refers to third-country nationals exclusively. Hence, according to
the EMN Glossary a UAM is “a third-country national or stateless person
below the age of eighteen, who arrives on the territory of the Member States
unaccompanied by an adult responsible for them whether by law or cus-
tom, and for as long as they are not effectively taken into the care of such
a person, or minors who are left unaccompanied after they have entered
the territory of the Member States” (EMN, 2012: 132). Within the group
of third-country national UAMs, the study differentiates between UAMs
who applied for international protection and those who did not (e.g. UAMs
who entered irregularly and/or were trafhcked).

1.4 Migration Trends of Unaccompanied Minors Coming to Austria

In Austria, the group of asylum-seeking UAM:s is well known in terms
of numbers, gender, age and country of citizenship (an overview is outlined
below). No comprehensive data is available on other groups of UAMs such
as, for example, trafficked children (Mancheva/Nonchev, 2013: 73). How-
ever, in many cases there is more than one possible categorization, mean-
ing that trafficked children may also seek asylum.!”

15 FLG I No. 100/2005, in the version of FLG I No. 40/2014.
16 JGS No. 946/1811, in the version of FLG I No. 33/2014.
17 For further information see Reyhani, 2014.
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The number of applications for international protection lodged by
UAMs fluctuated over the past five years. The number decreased from
1,062 in 2009 to 687 in 2010. It then increased to 1,574 in 2012 and after
that decreased again to 999 in 2013, thereby falling below the number of
2009. This fluctuation follows a similar trend than that of the total num-
ber of applications for international protection lodged in Austria between
2009 and 2013. During the same time period, the share of applications
lodged by UAMs among the total number of applications decreased
between 2009 and 2010 from 6.7 per cent to 6.2 per cent; then increased
to 9 per cent in 2012; and decreased again in 2013, reaching with 5.7 per
cent a share that is lower than it was in 2009 (see Figure 6 and Table A.6
in the Annex).

Figure 6: Applications for international protection lodged in Austria, total and UAMs
(2009-2013)
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Source: Federal Ministry of the Interior, Asylum Statistics 2009-2013.

In 2013, Afghanistan was the main country of origin of UAMs apply-
ing for international protection with 437 applications (44% of all applica-
tions for international protection lodged by UAMs). Algeria is in second
position and Syria in third. Looking back five years, it becomes apparent
that this situation has not changed significantly — in 2009 the main coun-
try of origin was still Afghanistan (40%) (see Figure 7 and Table A.7 in
the Annex).
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Figure 7: Applications for international protection lodged by UAMs in Austria by citizenship,
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Source: Federal Ministry of the Interior, Asylum Statistics 2009 and 2013.

Of the total number of applications for international protection lodged
by UAMs in 2013 in Austria, males lodged the vast majority (91%); only
9 per cent were females. Five years ago, in 2009, the portion of male UAMs
was similarly high (90%) (see Figure 8 and Table A.8 in the Annex).

Figure 8: Applications for international protection lodged by UAMs in Austria by gender
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Source: Eurostat, extracted on 10 October 2014.

The vast majority of applications for international protection lodged

by UAMs were from minors between 14 and 17 years old (between 91%
and 96% over the past five years). Between 2009 and 2013 those younger
than 14 years of age lodged less than 10 per cent of all applications for
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international protection lodged by UAMs. Over the same time period there
was a low point in 2009 with 4 per cent and a peak in 2010 with 9 per cent
(see Figure 9 and Table A.10 in the Annex).

Figure 9: Applications for international protection lodged by UAMs in Austria by age in per cent
(2009-2013)
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2. MOTIVATIONS AND CIRCUMSTANCES
OF UNACCOMPANIED MINORS’ MIGRATION

The motivations and circumstances of unaccompanied minors (UAMs)
for starting a migration path towards a specific region or country of desti-
nation are manifold. As Bhabha outlined:

Some travel to join families that have already migrated. Others leave home to

flee war, civil unvest, natural disaster, or persecution. Some migrate in search

for work, education, opportunity, adventure. Others travel separated from their

families but not actually alone, in the company of traffickers or smugglers, risk-
ing exploitation and abuse (Bhabha, 2014: 1).

In addition, UAMs’ motives for migration are not only manifold but
multidimensional; meaning that often a combination of reasons apply that
makes UAMs become part of the mixed migration movements (Bhabha,
2014: 1; Crépeau, 2013).

The 2010 EMN study on “Policies on Reception, Return and Integra-
tion Arrangements for, and Numbers of, Unaccompanied Minors” found
a similar array of considerations with regard to motivations and circum-
stances for entering the EU. The most frequently mentioned reasons were
fleeing persecution and seeking protection as well as economic and aspira-
tional reasons. With regard to circumstances of the migratory journey both
human trafficking and migrant smuggling were mentioned. Some of the
UAMs were in transit to another country, which was their original coun-
try of destination (EMN, 2010: 29).

Furthermore, it becomes apparent — when considering the motivations
outlined above — that they are quite similar to those of adults. This was
also stressed by Levinson (Levinson, 2011).

When considering the UAMs” motivations for coming to Austria and
the circumstances of their journey (see 2.1 and 2.2) it is clear that these are
not necessarily related to Austria but reflect the general motivations and
conditions as outlined above. There is no systematic register of the circum-
stances of the UAMS’ journey and motivations for coming to Austria.!$

18  Interview with Bernhard Krumphuber, Federal Office for Immigration and Asylum,
5 September 2014.
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Thus, there is no comprehensive information available. However, the
national report of the EMN study from 2009 looked at this specific ques-
tion and other, more recent, expert knowledge is also available.

2.1 Motivations of Unaccompanied Minors to Come to Austria

The answers to the questionnaire sent out by e-mail to experts within
the framework of this study (see Methodology) identified two main moti-
vations for UAMs to come to Austria: firstly, fleeing persecution or serious
harm,! often caused by war or internal conflict in the country of origin.2
According to information gathered by Katharina Glawischnig from the
NGO Asylkoordination Osterreich, UAMs who flee persecution, war or
internal conflict do so mainly because of forced recruitment, forced mar-
riage and blood vengeance. These reasons mainly apply to UAMs who are
16 years or older.?! Secondly, economic and aspirational reasons regarding
education, training and employment are considered a main motivation??
and are linked to a lack of perspectives in the countries of origin.??

The experts also suggested that the aim to join family or the diaspora
community in Austria,?* or to reunite with their family through family

19  Interview with Norbert Ceipek, Drehscheibe, 8 September 2014; Questionnaire
answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13 July 2014; Ques-
tionnaire answered by Adelheid Moser, Youth Welfare Office of the City of Salzburg,
21 July 2014; Questionnaire answered by Anh Thu Tran, Caritas archdiocese Vienna,
22 July 2014; Questionnaire answered by Astrid Winkler, ECPAT Austria, 28 July

2014.

20  Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13
July 2014.

21 Interview with Katharina Glawischnig, Asylkoordination Osterreich, 16 September
2014.

22 Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13
July 2014; Questionnaire answered by Adelheid Moser, Youth Welfare Office of the
City of Salzburg, 21 July 2014; Questionnaire answered by Anh Thu Tran, Caritas
archdiocese Vienna, 22 July 2014; Questionnaire answered by Astrid Winkler,
ECPAT Austria, 28 July 2014.

23 Interview with Katharina Glawischnig, Asylkoordination Osterreich, 16 September
2014.

24 Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13
July 2014; Questionnaire answered by Anh Thu Tran, Caritas archdiocese Vienna,
22 July 2014; Questionnaire answered by Astrid Winkler, ECPAT Austria, 28 July
2014.
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reunification in Austria,? is also an important motivation for UAMs.
Often, however, the motivations are unknown, either because UAMs are
reluctant to report their motivations (e.g. due to trauma)?¢ or because they
are not able to explain why they have entered Austria (e.g. due to their early
age).?’

Furthermore, Austria is not always the country of destination as
UAM:s are sometimes in transit to another EU Member State?® where fam-
ily members reside.??

Looking at the findings from the national report of the EMN study
on “Policies on Reception, Return and Integration Arrangements for, and
Numbers of, Unaccompanied Minors” from 2010, the main motivations
of UAMs have not changed. Back then fleeing persecution or serious harm
as well as economic and aspirational reasons represented the main motiva-
tions for UAMs to come to Austria (AT EMN NCP, 2010: 15-17).

Some motivations are linked to the country of origin of the UAM who
is seeking international protection in Austria (AT EMN NCP, 2010: 15).
The motivations of UAMs originating from Afghanistan, which is the main
country of origin (see 1.4 and the Annex for further information), are
mainly to flee persecution or serious harm (e.g. due to forced recruitment
by the Taliban or family disputes)?° and economic and aspirational reasons
(e.g. lack of perspectives or lack of possibility to go to school).3! In

25  Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13
July 2014; Questionnaire answered by Astrid Winkler, ECPAT Austria, 28 July 2014.

26 Questionnaire answered by Adelheid Moser, Youth Welfare Office of the City of
Salzburg, 21 July 2014; Questionnaire answered by Anh Thu Tran, Caritas archdi-
ocese Vienna, 22 July 2014.

27 Questionnaire answered by Adelheid Moser, Youth Welfare Office of the City of
Salzburg, 21 July 2014.

28  Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13 July
2014; Questionnaire answered by Anh Thu Tran, Caritas archdiocese Vienna, 22 July
2014; Questionnaire answered by Astrid Winkler, ECPAT Austria, 28 July 2014.

29  Questionnaire answered by Anh Thu Tran, Caritas archdiocese Vienna, 22 July
2014.

30 Interview with Katharina Glawischnig, Asylkoordination Osterreich, 16 September
2014; Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich,
13 July 2014; Questionnaire answered by Reinhard Seitz, Children and Youth Ser-
vice Upper Austria, 4 August 2014.

31 Interview with Katharina Glawischnig, Asylkoordination Osterreich, 16 September
2014; Questionnaire answered by Reinhard Seitz, Children and Youth Service Upper
Austria, 4 August 2014.
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addition, Afghans born in Iran face the constant fear of being returned to
Afghanistan.3?

Also, as Ecker stressed, the link between motivations and countries of
origin is not specific to UAMs but similar to those of adults.??

2.2 Circumstances under which Unaccompanied Minors Come to Austria

According to recent responses from interviews and questionnaires by
experts (see Methodology), UAMs most often make use of smugglers when
starting in their countries of origin, until they reach Austria and then they
enter Austria unlawfully.34 They are often sent away by their parents.?

Experts did not mention human trafficking as a main circumstance
under which UAMs come to Austria. According to Norbert Ceipek, most
UAMs who do not seek international protection and come to Austria in
the context of organized crime with the intention of pickpocketing or beg-
ging were trafficked. Aside from Bosnia and Herzegovina, they mainly
come from the EU Member States Bulgaria, Slovakia, Hungary and Roma-
nia are, therefore, beyond the focus of this study.3¢

These circumstances seem not to have changed over the past five years.
According to the findings of the national report of the 2010 EMN study
on “Policies on Reception, Return and Integration Arrangements for, and
Numbers of, Unaccompanied Minors”, UAMs were often smuggled with
the financial support of their families that sometimes had taken on debts
to be able to do so (AT EMN NCP, 2010: 15-17).

32 Interview with Katharina Glawischnig, Asylkoordination Osterreich, 16 September 2014.

33 Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13
July 2014.

34 Interview with Gerald Dreveny, Federal Ministry of the Interior, 5 September 2014;
Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13
July 2014; Questionnaire answered by Adelheid Moser, Youth Welfare Office of the
City of Salzburg, 21 July 2014; Questionnaire answered by Reinhard Seitz, Children
and Youth Service Upper Austria, 4 August 2014; Questionnaire answered by Anh
Thu Tran, Caritas archdiocese Vienna, 22 July 2014; Questionnaire answered by
Astrid Winkler, ECPAT Austria, 28 July 2014.

35 Questionnaire answered by Giinter Ecker, Verein Menschenrechte Osterreich, 13
July 2014; Questionnaire answered by Adelheid Moser, Youth Welfare Office of the
City of Salzburg, 21 July 2014; Questionnaire answered by Reinhard Seitz, Children
and Youth Service Upper Austria, 4 August 2014; Questionnaire answered by Anh
Thu Tran, Caritas archdiocese Vienna, 22 July 2014; Questionnaire answered by
Astrid Winkler, ECPAT Austria, 28 July 2014.

36 Interview with Norbert Ceipek, Drehscheibe, 8 September 2014.
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3. ENTRY AND ASSESSMENT PROCEDURES

3.1 Documentation and Entry

With regard to entry into Austria, there is — overall — no specific reg-
ulation for unaccompanied minors (UAMs). Mostly, the general provisions
apply.?” For the (first) entry to Austria, UAMs have to provide the same
documents as all foreign nationals, namely a valid passport or travel doc-
ument and a visa according to the general provisions (Art. 15 para 1 and
2 Aliens Police Act). Exempted from the visa requirement are third-coun-
try nationals holding a residence permit of another Schengen state and
those falling under a visa-free regime (Schumacher et al., 2012: 23). The
visa has to be applied for prior to the entry at an Austrian representation
(i.e. embassy or consulate) abroad (Art. 11 Aliens Police Act). Minors below
the age of 14 cannot apply for a visa themselves; minors of 14 years of age
or older can apply but need the consent of their legal representative (Art.
11 para 8 Aliens Police Act).

The table below displays the conditions that need to be fulfilled with
regard to the required entry documents.

Table 1: Entry documents required by UAMs

Entry documents Conditions

In order to receive a visa, the following conditions have to be met inter alia:
National visa passport/travel document, health insurance and sufficient financial means for
permitting entry stay (Schumacher et al., 2012: 28-29; Art. 21 para 1 and 2 Aliens Police Act).
and stay The visa fees amount to 35 EUR for minors between the age of 6 and 12 years;

no fees for minors below the age of 6 are charged.®

The passport needs a validity exceeding the duration of the visa by three months

Passport (Art. 20 para 3 Aliens Police Act).

Other travel documents may be regarded as sufficient/equal to a passport; i.e. in
Travel document the case of students on school travel or European Economic Area (EEA) and
Swiss citizens (Art. 17 Aliens Police Act).

37  Interview with Gerald Dreveny, Federal Ministry of the Interior, 5 September 2014.

38  For a full list of conditions see Art. 21 para 1 and 2 Aliens Police Act.

39  Federal Ministry for Europe, Integration and Foreign Affairs, Einreise und Visum,
available at www.bmeia.gv.at/reise-aufenthalt/einreise-und-aufenthalt-in-oesterreich/
einreise-und-visum/ (accessed on 13 January 2015).
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In practice, refusal of entry is possible as the general entry conditions
apply also to UAMs. However, the best interest of the child is always a
prime consideration.“® One particularity of the Austrian legislation with
regard to the refusal of entry is the differentiation between, on the one
hand, the immediate rejection at the border and, on the other hand, the
forcible return of foreign nationals who were apprehended within the Aus-
trian territory not later than seven days after their entry (Schumacher et
al., 2012: 32).

Rejection at the border by national authorities is allowed under the
conditions listed in article 41 Aliens Police Act. These include the follow-
ing: (i) unlawful entry (i.e. no valid passport or travel document and visa),
(ii) entry ban, (iii) exclusion order, (iv) threat to public order or national
security of Austria or another EU Member State, (v) intent to work with-
out work permit, (vi) participation in smuggling, (vii) no residence and
insufficient means to finance stay and return, and (viii) evidence of the
intent to commit financial or currency crime. Article 45a of the Aliens
Police Act provides a restriction to the rejection of a foreign national at the
border, which is not allowed until it is verified if such a rejection could lead
to a violation of article 2 or 3 of the European Convention on Human
Rights (ECHR)*! or its Protocols No. 642 or 13,%3 if the foreign national
would be at risk of persecution as defined in the Geneva Convention on
Refugees,# or if a rejection would counteract an interim measure of the
European Court of Human Rights (ECtHR). The legislation does not dif-
ferentiate between different categories of foreign nationals and does not
provide specific provisions for UAMs.

Forcible return of foreign nationals following apprehension within
the territory not later than seven days after the entry can be imposed under

40 Interview with Gerald Dreveny, Federal Ministry of the Interior, 5 September 2014.

41  European Convention for the Protection of Human Rights and Fundamental Free-
doms, as amended by Protocols Nos. 11 and 14, 4 November 1950, Council of
Europe Treaty Series, No. 5.

42 Protocol 6 to the European Convention for the Protection of Human Rights and
Fundamental Freedoms concerning the Abolition of Death Penalty, 28 April 1983,
European Treaty Series No. 114.

43 Protocol 13 to the European Convention on Human Rights and Fundamental Free-
doms on the Abolition of the Death Penalty in All Circumstances, 3 May 2002,
European Treaty Series 187.

44  Convention Relating to the Status of Refugees, 28 July 1951, United Nations, Treaty
Series, vol. 189.
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the conditions listed in article 45 Aliens Police Act. These include the fol-
lowing: (i) unlawful entry (i.e. no valid passport or travel document and
visa), (ii) return obligation due to return agreement, (iii) requirements for
legal stay are no longer fulfilled, and (iv) return because of irregular stay.
The same restrictions provided by article 45a of the Aliens Police Act as
outlined above also apply to forcible return.

3.2 Apprehension by National Authorities

When a UAM is apprehended by Austrian authorities, some particu-
lar rules and procedures apply. As a general rule, if an apprehended unac-
companied foreigner claims to be a minor — even if the minor’s age is
doubtful but is not apparently false — then the Children and Youth Service
Authority has to be contacted immediately (Art. 12 para 4 Aliens Police
Act). In case of the particularly vulnerable group of trafficked UAM:s they
are referred to the centre Drehscheibe, a specialized socio-pedagogical insti-
tution of the Children and Youth Service Vienna (see Box 2) or — in the
case of female minors who are 16 years or older — to the association LEFO-
IBF% (Reyhani, 2014: 32).

With the aim of fostering the identification of and assistance for traf-
ficked children, some training programmes for border guards, police
authorities and others were organized in the past. Most recently, the NGO
network ECPAT Austria (End Child Prostitution, Child Pornography and
Traflicking of Children for Sexual Purposes), for example, implemented
several training programmes and presentations of its training manual on
child trafficking for police authorities and soldiers in 2013 (Federal Min-
istry for Europe, Integration and Foreign Affairs, 2013: 24). Further, a bro-
chure on how to identify trafficked children was published in 2013 by the
former Federal Ministry for Economy, Family and Youth together with the
Working Group on Child Trafficking.#” The brochure targets the Children

45  Counselling, Education and Support for Migrant Women-Intervention Centre for
Trafficked Women (LEFQO-IBF); LEFO, IBF — Interventionsstelle fiir Betroffene von
Frauenhandel, available at www.lefoe.at/index.php/ibf.html (accessed on 30 Septem-
ber 2014).

46 ECPAT Austria, www.ecpat.at (accessed on 12 August 2014).

47 'The Working Group on Child Trafficking is a sub-group of the Task Force on Com-
bating Human Trafficking that was set up in November 2004 under the leadership
of the Federal Ministry for Europe, Integration and Foreign Affairs. The Task Force
consists of representatives of competent Ministries, authorities, federal provinces,
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and Youth Service Authorities, police authorities, the aliens police, embas-
sies, consulates, and the judiciary (Federal Ministry for Economy, Family
and Youth, 2013). Another example is the IOM project “IBEMA — Iden-
tification of potential trafficked persons in the asylum procedure”.48 In the
framework of the project a handbook and trainings on how to identify
trafficked persons have been developed and implemented for officials of the
Federal Office for Immigration and Asylum and employees of the federal
reception facilities. However, the project does not specifically focus on
UAMs.

3.3 Guardianship

With regard to the question of ensuring guardianship of UAMs, there
is no difference in national rules and procedures if a UAM is apprehended
at the border or within the Austrian territory. In any case the Children and
Youth Service Authorities are immediately informed in line with article 12
paragraph 4 Aliens Police Act and accommodation is organized. The rules
and procedures are described below.

3.3.1 The Organization of Guardianship

The arrangements for guardianship of asylum-seeking and non-asy-
lum-seeking UAMs are the same. If a minor is found on the Austrian ter-
ritory whose parents are unknown, the Children and Youth Service Author-
ities take guardianship (Art. 207 Austrian Civil Code). As the Austrian
Supreme Court clarified in its decision on 19 October 2005, this applies
to all minors irrespective of their age and no differentiation can be made
between Austrian citizens and foreign nationals.>

NGOs and international organizations and is in charge of the development and
implementation of National Action Plans to Combat Trafficking in Human Beings.
Issues regarding child trafficking are dealt with by the Working Group on Child
Trafficking that is coordinated by the Federal Ministry for Families and Youth (Fed-
eral Ministry of Economy, Family and Youth, n.d.: 3—4).

48  The project is co-funded by the (former) European Refugee Fund and the Austrian
Federal Ministry of the Interior; International Organization for Migration (IOM),
Country Office for Austria, IBEMA — Identification of potential trafficked persons in
the asylum procedure, available at www.iomvienna.at/en/ibema-identification-
potential-trafficked-persons-asylum-procedure (accessed on 28 September 2014).

49  Interview with Gerald Dreveny, Federal Ministry of the Interior, 5 September 2014.

50  Supreme Court, 19 October 2005, 70b209/05v.
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According to the Austrian Civil Code, the Children and Youth Ser-
vice Authorities have to actively apply to the courts for the guardianship
within eight days (Art. 211 para 1 Austrian Civil Code). The guardianship
has to be taken by the Children and Youth Service Authority of the prov-
ince in which the minor has his/her usual residence (i.e. normally residence
of at least six months) or — if this is not applicable — has his/her residence
(Art. 212 Austrian Civil Code). In the provinces, there are several field
offices of the Children and Youth Service Authorities established within
the municipalities or within the districts. After the Children and Youth
Service Authorities’ application, the courts have to appoint a Children and
Youth Service Authority as the minor’s guardian if no other suitable per-
son (e.g. relative) can be found (Art. 209 Austrian Civil Code).

In practice, guardianship is not always appointed immediately but it
can take up to six months because either the Children and Youth Service
Authorities wait to see if the minor will stay in Austria or because the courts
take time to make a decision (Fronek/Rothkappel, 2013: 16). In general,
it is considered a challenge to ensure a coherent approach throughout Aus-
tria because children and youth service is the competence of the provinces
with their own implementation laws (see also 4.1.1). According to Man-
cheva/Nonchev “no consistent practice has been established as far as the
appointment of legal guardians is concerned” (Mancheva/Nonchev, 2013:
40).

Until a decision has been made by the court regarding guardianship
the Children and Youth Service Authorities can take measures with regard
to care and education of the minor in case of imminent risk (Art. 211 Aus-
trian Civil Code). In that case the local Children and Youth Service
Authority in whose sphere of action the minor is present (i.e. established
through main residence, usual residence or residence) is responsible (Art.

5 para 3 in conjunction with para 2 Federal Children and Youth Service
Act).

3.3.2 Guardians and their Responsibilities

According to article 207 of the Austrian Civil Code, the Children and
Youth Service Authorities take guardianship. However, foster parents can
also be entrusted to do so (Art. 209 Austrian Civil Code). In practice,
guardianship is usually given to the Children and Youth Service
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Authorities.>! Exceptions are made if relatives live in Austria. Often these
are granted partial guardianship rights with regard to caretaking and finan-
cial matters, while legal representation becomes the responsibility of the
Children and Youth Service Authority (Fronek/Rothkappel, 2013: 15).

First and foremost, guardians always have to consider and ensure the
best interest of the child (Art. 138 Austrian Civil Code). Since 1 February
2013, the concept of the best interest of the child is defined in the Austrian
Civil Code, comprising a non-exhaustive list of factors that have to be con-
sidered (Art. 138 Austrian Civil Code). More concretely, the guardians’
duties include care and education, asset management and legal representa-
tion (Art. 160-169 Austrian Civil Code). According to Friedl these duties
mean that the guardian has to ensure the physical well-being, health, care
(accommodation, food, and clothing), education, personal development,
cultural and linguistic orientation, support of professional development as
well as the legal representation (Friedl, 2010: 74). With regard to care and
education, the guardian usually assigns tasks to the reception facility where
the UAM is accommodated.>? In practice also the legal representation in
asylum and alien law proceedings is usually outsourced to law firms or
NGOs (Fronek/Rothkappel, 2013: 17). In most cases also the legal rep-
resentation with regard to administrative authorities, schools, nurseries,
medical and psychological treatment, conclusion of vocational training
agreements, etc. is outsourced.>?

When it comes to the practical implementation of guardianship there
are differences between the provinces (FRA, 2010: 51), which is due to the
fact that guardianship is the competence of each individual province and
that there are no guidelines concerning its implementation. Differences
also depend on, for example, local conditions, financial resources or per-
sonal engagement (ECRE/Save the Children, 2011: 220; Fronek, 2010:
139-141; Fronek/Rothkappel, 2013: 21).54 In order to coordinate their
agendas and to promote the rights of the child, representatives of the

51  Interview with Bernhard Krumphuber, Federal Office for Immigration and Asylum,
5 September 2014.

52 Interview with Norbert Ceipek, Drehscheibe, 8 September 2014; Interview with
Katharina Glawischnig, Asylkoordination Osterreich, 16 September 2014; Interview
with Michaela Malz, Federal Ministry of the Interior, 10 September 2014.

53  Interview with Katharina Glawischnig, Asylkoordination Osterreich, 16 September
2014.

54  Ibid.
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Children and Youth Service Authorities come together in the form of a
Working Group (ARGE Jugendwohlfahrz).>>

A practical challenge to the implementation of guardianship in Aus-
tria is the lack of information that the UAMs have about guardians and
their responsibilities. Research that the IOM Country Office for Austria
conducted in 2009 for the European Union Agency for Fundamental
Rights (FRA) found out that in Austria (as well as in other EU Member
States) most children interviewed did not know whether they had a guard-
ian or what the guardian’s responsibilities were (FRA, 2010: 52). This sit-
uation seems not to have changed over the past few years as interviews with
UAMs carried out by Blecha in 2011 came to the same conclusion (2012:
24-25). The challenge remains today. In 2013 Fronek/Rothkappel found
that “[i]n numerous cases, the juveniles do not know their guardians or are
insufficiently informed about the tasks of the guardians” (Fronek/Roth-
kappel, 2013: 24).

3.4 Age Assessment

The age of an asylum-seeker, or more precisely the question whether
he/she is below the age of 18, plays a crucial role in the asylum procedure®
as it influences, for example, the decision as to whether Austria is respon-
sible for examining the application for international protection according
to the Dublin Regulation or the provision of a legal representative (see 3.5)
(Lukits/Lukits, 2011: 17-18). In procedures according to the Aliens Police
Act age is decisive for the minor’s legal capacity or the question of impos-
ing detention or alternatives to detention (see 6.2 and 6.3).

3.4.1 Age Assessments in Asylum Procedures

If a UAM applies for international protection, then the police author-
ities carry out a first interview during which — inzer alia — the date of birth
is investigated (Art. 19 para 1 and Art. 29 para 6 Asylum Act; for further
details see 3.5.2) and registered in the so-called Integrated Foreigners’
Administration, a centralized database.”” If the results of the investigations

55  Osterreichische Arbeitsgemeinschaft fiir Jugendwohlfahrt, www.jugendwohlfahrt.
at (accessed on 30 September 2014).

56 Interview with Gerald Dreveny, Federal Ministry of the Interior, 5 September 2014.

57  Interview with Bernhard Krumphuber, Federal Office for Immigration and Asylum,
5 September 2014.
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carried out lead to doubts with regard to the age of the minor, and if a
minor status cannot be proven with the help of certificates or similar doc-
uments, then the Federal Office for Immigration and Asylum or the Fed-
eral Administrative Court can order the implementation of an age assess-
ment (Art. 13 para 3 Federal Office for Immigration and Asylum Proce-
dures Act>®). Such an age assessment is carried out as soon as possible dur-
ing the admission procedure but can also be carried out at a later stage
(after admission) during the actual asylum procedure dealing with the sub-
stance of the asylum application.” Until the assessment has been under-
taken and the results are available, however, the potential UAM — as a mat-
ter of principle — is treated as a minor according to the Federal Office for
Immigration and Asylum.®0

In the past there were no specific provisions in Austrian legislation
with regard to the age assessment procedure (AT EMN NCP, 2010: 28-29;
Rudolf, 2009: 79-80) but since 1 January 2010, a multifactorial medical
age assessment has been inforce (Fronek, 2010: 66—67), which is based on
physical, dental and radiological examinations (Art. 2 para 1 subpara 25
Asylum Act), whereby every examination has to be carried out with the
least possible intervention and the participation in radiological examina-
tions cannot be enforced (Art. 13 para 3 Federal Office for Immigration
and Asylum Procedures Act). Nevertheless, in light of the general obliga-
tion to cooperate in the asylum procedure, a refusal can negatively influ-
ence the judgment of the asylum-secker’s credibility during the asylum
procedure according to article 18 paragraph 3 of the Asylum Act (Lukits/
Lukits, 2014a; Lukits/Lukits, 2013: 197).

During the first step of the age assessment, an inspection of the phys-
ical appearance is carried out.! If this leads to doubts about the minority
age, then an x-ray examination of the wrist is carried out in a second step.
If the findings show a minimum age that is below 18 then no further assess-
ments are carried out. Otherwise a physical examination, dental observa-
tion, dental x-ray and computed tomography of the clavicle is carried out

58 FLG No. 87/2012, in the version of FLG I No. 40/2014.

59  For further details on the two phases of the asylum procedure see 3.5.2.

60 Interview with Bernhard Krumphuber, Federal Office for Immigration and Asylum,
5 September 2014 (see also Art. 13 para 3 Federal Office for Immigration and Asy-
lum Procedures Act).

61  Interview with Bernhard Krumphuber, Federal Office for Immigration and Asylum,
5 September 2014.
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(Menschenrechtsbeirat, 2011: 16; Lukits/Lukits, 2013: 196). The combined
results of these examinations then lead to a defined minimum age.6? If —
after the age assessment — there are still doubts about the age then minor-
ity age is assumed in favour of the asylum-seeker (Art. 13 para 3 Federal
Ofhice for Immigration and Asylum Procedures Act).

If the minority age is not confirmed through the age assessment an
interview with the asylum-seeker is carried out, during which the majority
age is determined through procedural instruction.®® Then, the age regis-
tered in the Integrated Foreigners’ Administration is corrected so as to
indicate the highest possible minimum age identified through the age
assessment.% The age determination carried out in the asylum procedure
has no binding consequence for areas other than that of the asylum pro-
cedure, e.g. guardianship (Lukits/Lukits, 2011: 20).

Over the last five years, the share of UAMs who were found to be
adults among the total number of applications lodged by UAMs claiming
to be minors fluctuated from year to year. The share ranged between a min-
imum value of 10.4 per cent (2009) and a maximum value of 26.4 per cent
(2010) (see Figure 10 and Table A.9 in the Annex).

Figure 10: Applications for international protection lodged by UAMs in Austria by age
(2009-2013)
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Source: Federal Ministry of the Interior, Asylum Statistics 2009-2013.

62 Interview with Gerald Dreveny, Federal Ministry of the Interior, 5 September 2014.

63 Interview with Katharina Glawischnig, Asylkoordination Osterreich, 16 September
2014.

64 Interview with Bernhard Krumphuber, Federal Office for Immigration and Asylum,
5 September 2014.
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The topic of age assessments is widely debated among different stake-
holders in Austria. One aspect of concern is that majority age is declared
through procedural instruction, which does not provide a separate right of
appeal according to article 63 paragraph 2 General Administrative Proce-
dures Act® but can only be contested together with an appeal against a
negative decision on the application for international protection (e.g.
Lukits/Lukits, 2011; Menschenrechtsbeirat, 2011: 19). The European Union
Agency for Fundamental Rights and the Separated Children in Europe
Programme (SCEP), for example, recommend that there should be a pro-
cedure to appeal against an age determination. (FRA, 2010: 55; SCEP,
2009: 25). Recently, however, the Austrian Constitutional Court confirmed
in its decision from 3 March 2014 that an age determination through pro-
cedural instruction is in line with the constitution.%¢

Another concern that has been raised is related to the health implica-
tion of radiological examinations and computed tomography (Menschen-
rechtsbeirat, 2011: 18). It is argued that the contamination has to be
weighed against the incertitude of the methods with regard to determining
age (Federal Ministry of Health, 2009; Austrian Medical Chamber, 2011)
and the principle of proportionality according to article 13 paragraph 3 of
the Federal Office for Immigration and Asylum Procedures Act (Lukits/
Lukits, 2013: 200-201).

3.4.2 Age Assessments in Other Procedures

The Austrian legislation contains specific provisions regarding age
assessment of non-asylum-seeking UAM:s in procedures of the Settlement
and Residence Act as well as section 3 to 6 and section 12 to 15 of the
Aliens Police Act.

UAMs that are involved in Settlement and Residence or aliens police
procedures are interviewed to clarify their residence status and register,
inter alia, their age in the Integrated Foreigners’ Administration.®” If the
minor age is questioned and cannot be proven with the help of certificates
or similar documents, then the police administrations of the federal prov-

65 FLG No. 51/1991, in the version of FLG I No. 161/2013.

66 Constitutional Court, 3 March 2014, U2416/2013; for further information see
Lukits/Lukits, 2014b.

67  Interview with Bernhard Krumphuber, Federal Office for Immigration and Asylum,
5 September 2014.

41



inces can order the implementation of a multifactorial age assessment
according to article 2 paragraph 1 subparagraph 25 Asylum Act, which
includes radiological examinations. The participation in radiological exam-
inations cannot be enforced. Also, every examination has to be carried out
with the least possible intervention (Art. 12 para 4 Aliens Police Act; Art.
29 para 4 Settlement and Residence Act). According to the Federal Office
for Immigration and Asylum, such an age assessment is usually carried out
at the earliest possible procedural stage.¢®

If, after the age assessment, there are still doubts about the age the
minority age is assumed in favour of the UAM (Art. 12 para 4 Aliens Police
Act; Art. 29 para 4 Settlement and Residence Act). If the assessment reveals
a minimum age different from that registered in the Integrated Foreigners’
Administration, then the entry will be corrected. In practice, there are only
very few cases in which an age assessment is carried out in the framework
of settlement and residence or aliens police procedures.®

3.5 Asylum Procedures for Unaccompanied Minors

3.5.1 Application for International Protection and Legal Representation

In general, an application for international protection can only be
made when already staying in the Austrian territory (Art. 17 para 1 and 2
Asylum Act); once the border to Austria has been crossed, the application
can be made informally by notifying an organ of the public authority.”?
Minors who are not accompanied by their legal representative are allowed
to apply for international protection on their own (Art. 10 para 3 and 6
Federal Office for Immigration and Asylum Procedures Act). Afterwards,
they are brought to the federal reception facility east (located in
Traiskirchen, Lower Austria)’! where they can officially lodge their

68  Ibid.
69  Ibid.
70  Ibid.

71  'There are five federal reception facilities in Austria, one in the east (Traiskirchen,
Lower Austria), one in the west (Thalham, Upper Austria), one in the north (Bad
Kreuzen, Upper Austria), one in the south (Reichenau, Lower Austria) and one in
the centre of Austria (Vienna). The federal reception facility east provides specific
reception conditions to UAMs (Interview with Michaela Malz, Federal Ministry of
the Interior, 10 September 2014).
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application for international protection in person (Schumacher et al., 2012:
242-243).7

Minors above the age of 14 have the capacity to officially lodge their
application for international protection according to article 10 paragraph
3 of the Federal Office for Immigration and Asylum Procedures Act. After
lodging the application, their legal advisor at the federal reception facility
east’> becomes their legal representative in the asylum procedure and is
thus responsible for setting all legal actions with regard to the UAM’s asy-
lum procedure (Art. 10 para 3 Federal Office for Immigration and Asylum
Procedures Act). Minors below the age of 14 do not have this capacity.
When they arrive in the federal reception facility east they are immediately
appointed a legal advisor who is also in charge of their legal representation
with regards to the asylum procedure and officially lodges the application
for international protection on their behalf (Art. 10 para 6 Federal Office
for Immigration and Asylum Procedures Act). These provisions only refer
to the legal representation during the asylum procedure. Any other legal
issues, such as consent to a medical examination or administration of
finances, fall into the competency of the guardian, i.e. the Children and
Youth Service Authorities (Nowak/Sax/Weichselbaum, 2013: 14).

During the actual asylum procedure (for further details see 3.5.2), the
Children and Youth Service Authority of the province where the UAM is
accommodated becomes the legal representative (Art. 10 para 3 and 6 Fed-
eral Office for Immigration and Asylum Procedures Act). If the UAM
absconds from the asylum procedure or if a legal representative cannot be
appointed due to any other reason, then the institution/person who previ-
ously carried out the legal representation (i.e. Children and Youth Service
Authority or the legal advisor) has to take over until a legal representative
can be assigned (Art. 10 para 5 and 6 Federal Office for Immigration and
Asylum Procedures Act).

3.5.2 Asylum and Appeal Procedures

In Austria the asylum procedure is divided into two phases. The first
phase is called admission procedure during which Austria’s responsibility
to assess the application for international protection is clarified. Austria is
not competent if the asylum-applicant entered Austria via a safe

72 Interview with Gerald Dreveny, Federal Ministry of the Interior, 5 September 2014.
73 For further information see footnote 71.
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third-country or if another EU Member State has responsibility for con-
sidering the application according to the EU’s Dublin system (Schumacher
etal., 2012: 246). If the asylum-seeker was admitted, then the second phase
starts, thereafter referred to as actual asylum procedure. In this phase the
substance of an application, e.g. whether refugee status or subsidiary pro-
tection status is granted, is considered and a decision is taken (Art. 28 para
1 and 2 Asylum Act 2005).

Since 1 January 2014 the new Dublin III Regulation,” that is directly
applicable in Austria, brought about some changes with regard to the
admission procedure for asylum-seeking UAMs. According to article 8 of
the Dublin IIT Regulation, the Member State responsible for an asy-
lum-seeking UAM is the Member State where a family member, sibling or
relative is legally present, if that is in the best interests of the minor. If no
such persons can be found then the Member State is responsible where the
UAM has lodged the application for international protection. The judg-
ment of the Court of Justice of the European Union from 6 June 201375
clarified that in case a UAM lodges an application for international pro-
tection in more than one Member State, the application has to be exam-
ined in the Member State where the UAM is present.”0

Since 1 January 2014, the new Federal Office for Immigration and
Asylum is the first instance to make a decision on the application for inter-
national protection and the newly established Federal Administrative Court
decides upon respective appeals (Art. 3 and 7 Federal Office for Immigra-
tion and Asylum Procedures Act).”” For UAMs, the deadline for submit-
ting an appeal is four weeks, which is longer than the usual two weeks
deadline that is applicable to other persons (Art. 16 para 1 Federal Office
for Immigration and Asylum Procedures Act).

74 Regulation (EU) No. 604/2013.

75 Court of Justice of the European Union, 6 June 2013, MA & Others vs. Secretary
of State for the Home Department, C 648/11.

76  European Commission (2014), Clearer EU rules for unaccompanied minors secking
international protection. Press release, Brussels, 26 June 2014, available at heep://
europa.eu/rapid/press-release_IP-14-723_en.htm?utm_source=Kaldor+Centre+
Mailing+List&utm_campaign=8cb080b2d7-Weekly_News_Roundup_20+
June&utm_medium=email&utm_term=0_c5bfc89936-8cb080b2d7-145077165
(accessed on 10 July 2014).

77  For the institutional competencies applicable before 1 January 2014 see AT EMN
NCP, 2012b.
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In Austria there is no systematic information available on the average
duration of asylum (including appeal) procedure for UAMs.”8 An indica-
tion is given by a study carried out by the NGO Asylkoordination Osterreich
in 2010 which states that “[d]ue to the often very long application process,
many refugees who are still minors at the time of submitting their appli-
cations often ‘age out” by the time a decision is made” (Asylkoordination
Osterreich, 2010: 3). According to more recent estimates done from Kath-
arina Glawischnig, it often takes up to two years for a final decision to be
made, including possible appeal procedures. Applications for international
protection lodged by Syrian nationals, are the exception as they were rela-
tively quickly in 2014.7°

A good practice example with regard to improving asylum and appeal
procedures for UAMs and proving information to the minors is the
UNHCR project UBAUM (Unterstiitzung der Behorden bei Asylverfahren
unbegleiteter Minderjihriger).

Box 1: Good practice example - UBAUM

In 2011 the UNHCR started a project to assist the Austrian authorities in asylum procedures
of UAMs (UBAUM). The project was funded by the Federal Ministry of the Interior and
the (former) European Refugee Fund. In the framework of the project, quality assurance
mechanisms were set up. A second project phase started in 2012 during which, amongst oth-
ers, a child-friendly brochure was developed that explains the asylum procedure to UAMs.
In 2014 an update of the brochure was carried out, which is available in German, English,
Dari and Pashto (UNHCR, 2014, b).

3.5.3 Asylum Interviews

With regard to the asylum procedure in Austria, there are specific pro-
visions for UAMs with regards to the asylum interviews that are carried
out. Two different kinds of interviews can be identified. As a first step,
either directly after applying for international protection or 72 hours after
lodging the application the latest, the police searches the UAMs’ belong-
ings, takes his/her fingerprints, provides information about the asylum
procedure and carries out an initial questioning with the help of a police
interpreter. During the initial questioning, the applicant is mainly asked
questions about his/her identity (e.g. country of origin, nationality,

78  Written input by Gerald Dreveny, Federal Ministry of the Interior, 15 September
2014.

79  Interview with Katharina Glawischnig, Asylkoordination Osterreich, 16 September
2014.
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birthday and family) and the travel route (Art. 19 para 1 Asylum Act). In
the case of UAMs below the age of 14, the legal advisor has to be present
during the initial questioning in its function as legal representative (Art.
49 para 3 Federal Office for Immigration and Asylum Procedures Act). If
the UAMs is 14 years or older and the initial questioning was carried out
without the presence of the legal advisor, then an appeal can be made ask-
ing to redo the interview (Art. 10 para 3 Federal Office for Immigration
and Asylum Procedures Act). Following the initial questioning, an inter-
view is carried out during the admission procedure and also during the
actual asylum procedure by representatives of the Federal Office for Immi-
gration and Asylum. The interview mainly aims at investigating the rea-
sons for fleeing the home country (Art. 19 para 2 Asylum Act). All minors,
including UAMs, can only be interviewed when their legal representative
is present (Art. 19 para 5 Asylum Act).

3.6 Residence Options Available to Unaccompanied Minors

When considering the residence options available to UAMs in Aus-
tria, it has to be stressed that, according to ECRE, almost all UAMs in
Austria apply for international protection (ECRE, 2014: 66) and that
according to the Federal Office for Immigration and Asylum only in excep-
tional cases no protection status (i.e. asylum or subsidiary protection) is
granted.8® However, since there are no respective statistics available, no
verified statement can be made. Further, no statisti