Handbook
on Establishing Eﬀective
Labour Migration Policies
Mediterranean edition

The materials in this publication are for information purposes only. While the OSCE, IOM and ILO endeavour
to ensure the accuracy and completeness of the contents of this publication, the views, ﬁndings, interpretations
and conclusions expressed herein are those of the authors and contributors and do not necessarily reﬂect the oﬃcial
position of the OSCE and its participating States and the IOM and ILO and their Member States. The OSCE, IOM and
ILO do not accept any liability for any loss which may arise from the reliance on information contained in this publication.

ISBN-978-3-9502218-2-4
© 2007 Organization for Security and Co-operation in Europe (OSCE); www.osce.org
International Organization for Migration (IOM); www.iom.int
International Labour Oﬃce (ILO); www.ilo.org
All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or transmitted in
any form or by any means, electronic, mechanical, photocopying, recording, or otherwise without the prior written
permission of the publishers. All photos used in the publication are copyrighted and remain the full property of IOM,
ILO and OSCE.
Oﬃce of the Co-ordinator of OSCE

International Organization

ILO Department of Communication

Economic and Environmental

for Migration (IOM)

and Public Information

Activities / OSCE Secretariat

17, Route des Morillons

CH-1211 Geneva 22

Kärntner Ring 5-7

CH-1211 Geneva 19 - Switzerland

Switzerland

A-1010 Vienna, Austria

Tel: +41/22/717 9111

Tel: +4122/799-7912

Tel.: +43 1 514 36 295

info@iom.int

www.ilo.org/communication

pm-ceea@osce.org

Design and Typesetting: red hot ’n’ cool, Vienna
Art Director: Damir Krizmanic

Organization for Security
and Co-operation in Europe

Nilim Baruah (Chief Technical Advisor, Regional Migration Programme, ILO Moscow,
Sub-Regional Oﬃce for Eastern Europe and Central Asia)*
Ryszard Cholewinski (Labour Migration Specialist, Migration Policy,
Research and Communications, IOM Geneva)
in team work with
Patrick Taran (Senior Migration Specialist, International Migration Programme, ILO)
Nina Lindroos-Kopolo (Project Manager, Oﬃce of the Co-ordinator of OSCE Economic and
Environmental Activities)
With contributions from
Tomas Achacoso (Former Administrator of the Philippines Overseas Employment Administration)
Beate Andrees (Special Action Programme to Combat Forced Labour, ILO)
Ibrahim Awad (Director, International Migration Programme, ILO)
Lisa Cowan (Formerly at Migration Policy, Research and Communications, IOM Geneva)
Luc Demaret (Bureau of Workers’ Activities (ACTRAV), ILO)
Ellen Hansen (In Focus Programme on Skills (IFP/SKILLS), ILO)
Ursula Kulke (Social Security Department (SECSOC), ILO)
Katerine Landuyt (International Labour Standards Department (NORMES), ILO)
June Lee (Chief of Mission, IOM Seoul)
José Luis Daza Perez (Social Dialogue Department (IFP/Social Dialogue), ILO)
Gloria Moreno Fontes Charmmartin (International Migration Programme, MIGRANT, ILO)
Sophie Nonnenmacher (Migration Policy, Research and Communications, IOM Geneva)
Anna Rubtsova (IOM Moscow)
Jason Schachter (Statistical Department (STAT), ILO)
Edita Tan (Professor Emeritus, School of Economics, University of the Philippines, Manila)
Galina Vitkovskaya (IOM Moscow)

* Formerly Head, Labour Migration Division, IOM Geneva.

Foreword
We are pleased to present this Mediterranean region edition of the Handbook on Establishing Eﬀective
Labour Migration Policies in Countries of Origin and
of Destination, jointly produced by the Organization
for Security and Co-operation in Europe (OSCE), the
International Organization for Migration (IOM) and
the International Labour Oﬃce (ILO).
Our organizations recognize that migration has become one of the most visible and critical concerns in
ensuring economic progress, national welfare, social
cohesion, security and stability for our participating
countries. Recognizing that a comprehensive approach
is essential to enhance the positive impact of labour
migration, the IOM and the ILO joined with the OSCE
to prepare this unique and timely resource by combining our respective and complementary competencies.
The aim of the Handbook is to assist States in their
eﬀorts to develop new policy approaches, solutions,
and practical measures for better management of labour migration in countries of origin, of transit and of
destination. It has been prepared primarily for use by
decision-makers and practitioners in the OSCE area
and countries served by the IOM and the ILO in the
Mediterranean region. It analyses eﬀective policies and
practices and draws upon examples from OSCE participating States as well as other countries that have considerable experience in this ﬁeld.
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Some 90 million or about half of the world’s migrants live in the OSCE area. The majority has left their
countries in search of employment, often leaving situations where decent work is simply unavailable or
where social, economic and political conditions have
seriously deteriorated.
Flows of migration are becoming increasingly complex, with temporary and circular migration as well as
permanent migration reﬂecting an emerging paradigm
of international labour mobility. Migration remains a
natural and inevitable phenomenon, but the path to
orderly labour migration is not an easy one. Abuse and
exploitation of migrants, irregular movements, xenophobia, lack of integration, erosion of human rights
and labour standards and the undermining of social
stability are amongst its hazards, along with traﬃcking
in persons, smuggling of migrants, and corruption.
Migration through cross-border or transnational
ﬂows can eﬀectively be managed only by way of international cooperation. The development of fair and sustainable labour migration policies and practices requires dialogue amongst governments at all levels and
has to include other key stakeholders, namely social
partners (employers’ and workers’ organizations).

Foreword
Over the last few years, evolving but not necessarily coherent national responses have been complemented by intergovernmental dialogue and recommendations on migration. Important recent contributions include the OSCE Decision on Migration (MC.DEC 2/05)
adopted at the Ministerial Council Meeting in Ljubljana
in December 2005; the IOM’s International Dialogue
on Migration as well as the Berne Initiative and the ensuing International Agenda for Migration Management;
the report of the Global Commission on International
Migration feeding into the United Nations General Assembly High-level Dialogue on International Migration
and Development in September 2006; the ILO Plan of
Action for Migrant Workers, deriving from the 92nd
Session of the International Labour Conference of 2004,
including the ILO Multilateral Framework on Labour
Migration which provides for an integrated and rights
based approach to labour migration; and the Global Forum on Migration and Development, the ﬁrst meeting
of which was held in Brussels in July 2007.
The European Union has established an impressive
base of legal, policy and practical measures in the area
of migration while the Council of Europe has developed
broad policy guidance and cooperation among its wider
membership.

Marc Perrin de Brichambaut
OSCE Secretary General

The OSCE participating States have long expressed
concern about the need to better manage migration:
migration and integration were the thematic focus of
the OSCE Slovenian Chairmanship in 2005, which
placed migration ﬁrmly on the OSCE agenda of political priorities, reﬂecting the crucial role of regional organizations in addressing migration in the context of
security and stability.
The 13th OSCE Economic Forum, held in Prague,
Czech Republic from 23 to 27 May 2005, provided the
impetus for the joint OSCE, IOM and ILO initiative to
produce the Handbook on Establishing Eﬀective Labour
Migration Policies in Countries of Origin and of Destination. An initial edition focused on the Commonwealth of Independent States (CIS) region was launched
in 2006, and is available in English and Russian.
While the Handbook is directed particularly towards
concerned governments and social partners, we expect
that it will also be useful to the media, non-governmental organizations and the academic community. Furthermore, we hope that the Handbook will inspire further dialogue and cooperation among national authorities and other stakeholders, and stimulate the exchange
of information and good practice among States in the
OSCE area and beyond.

Brunson McKinley
IOM Director General
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Juan Somavia
ILO Director General

Acknowledgements
The Handbook team wishes to thank the following individuals who contributed to the development of this
Handbook by oﬀering input during the document’s formulation or providing comments on earlier drafts.
Beatrix Attinger-Colijn (Senior Adviser on Gender Issues, OSCE Secretariat)
Kestutis Bucinskas (Head of Migration/Freedom of Movement Unit, Oﬃce for Democratic Institutions and
Human Rights (ODIHR))
Nicoletta Giordano (Head, Assisted Voluntary Returns, IOM Geneva)
Anelise Gomes de Araujo (Adviser, Anti-Traﬃcking Assistance Unit, OSCE Secretariat)
Andreas Halbach (Head, Special Liaison Mission, Berlin, Germany)
Ina Jurasin (Project Oﬃcer, OSCE Secretariat)
Afzar Khan, (Senior Economist, International Migration Programme, ILO)
Blažka Kepic (Counsellor, Permanent Mission of the Republic of Slovenia to the OSCE)
Philip Reuchlin (Economic and Environmental Adviser, OSCE Secretariat)
Michele Klein Solomon (Director, Migration Policy, Research and Communications, IOM Geneva)
Shivaun Scanlan (Senior Adviser on Anti-traﬃcking Issues, ODIHR)
Katy Thompson (Gender Oﬃcer, Gender Issues, OSCE Secretariat)
Elizabeth Warn (Project Specialist, Labour and Facilitated Migration Division, IOM Geneva)
Piyasiri Wickramasekara, (Senior Migration Specialist, International Migration Programme, ILO)
Nadzeya Zhukava (Migration/Freedom of Movement Oﬃcer, ODIHR)
The Handbook team also wishes to thank Ms. Houria Qissi for the Arabic translation of the Mediterranean
edition of the Handbook.
The project received ﬁnancial support from the Spanish and Slovenian delegations to the OSCE as well as from
the OSCE, IOM, and ILO.

– vi –

Table of Contents
iv
vi

Foreword
Acknowledgements

xi
xiii

List of Textboxes
List of Tables and Figures

1

Executive Summary

2
3
3
4
4
4
6
7
8
10

11
12
16
18
18
18
18
19
20
24

27

I.
II.
III.
IV.
V.
VI.
VII.

International Legal Framework for the Protection of Migrant Workers
Issues Underlying Policy Responses in Countries of Origin and Destination
Developing Policies in Countries of Origin to Protect Migrant Workers
Optimizing the Beneﬁts of Organized Labour Migration
Administration of Labour Migration
Foreign Labour Admission Policies
Post-Admission Policies: Labour Market Regulation, Protection of Migrant Workers
and Social Cohesion
VIII. Measures to Prevent or Reduce Irregular Labour Migration
IX. International Cooperation
X.
Conclusion

Introduction
Why a Handbook on Labour Migration?
Background
Labour Migration Trends and Characteristics
Trends in labour migration
Driving forces
Type of ﬂows
Feminization of labour migration
The OSCE Area
Regulation of Migration: The Need for a Deliberate Policy Approach

I. International Legal Framework for the Protection of Migrant Workers

27
29

I.1
I.2

29
30
31
31
33

I.3
I.4

37
37
37

International Human Rights Law
ILO and UN Conventions concerning Migrant Workers:
A Complementary Set of Standards
I.2.1
ILO conventions
I.2.2
UN Migrant Workers Convention (ICRMW)
I.2.3
Protection of the rights of irregular migrants
Other ILO Instruments relevant to Migrant Workers
Regional Instruments

II. Issues underlying Policy Responses in Countries of Origin and Destination
II.1 Countries of Origin
II.1.1
Protection of migrant workers and support services

– vii –

38
38
39
39
41
42
42
43

45
45
46
47
48
50
51
52
52
53
53
53
54
55
55
58
60
62

II.1.2
II.1.3

Optimizing the beneﬁts of organized labour migration
Institutional capacity building, inter-ministerial coordination and
international cooperation
II.2 Destination Countries
II.2.1
Detecting and assessing current labour shortages and projecting future
shortages of labour
II.2.2
Demographic factors
II.2.3
Rights of migrant workers
II.2.4
Managing irregular labour migration
II.2.5
Attitude of the host population

III. Developing Policies in Countries of Origin to Protect Migrant Workers
III.1 Policy Strategies
III.2 Regulation of Private Employment Agencies
III.2.1 International standards
III.2.2 Registration and licensing
III.2.3 Monitoring and enforcing regulation of PEAs
III.2.4 Fees and documents required from potential migrants
III.2.5 Performance-based incentives and sanctions
III.2.6 Self-regulation
III.2.7 Involvement of public employment agencies
III.3 Procedures for Departure
III.3.1 Employment contracts
III.3.2 Emigration clearance
III.4 Support Services
III.4.1 Information dissemination
III.4.2 Migrant Welfare Funds
III.4.3 Government assistance in destination countries through labour attachés
III.5 Inter-state Cooperation

63

IV. Developing Policies in Countries of Origin to Optimize the Beneﬁts of
Organized Labour Migration

63
65

IV.1 Importance of Marketing
IV.1.1 The market development process/ developing an
international labour migration marketing cycle
IV.1.2 Market research
IV.1.3 Role of the private sector
IV.2 Information Dissemination
IV.3 Bilateral and Regional Labour Agreements
IV.4 Migrant Remittances
IV.4.1 Role of remittances in national economies
IV.4.2 Data collection
IV.4.3 Remittance services
IV.4.4 Enhancing the Impact of Remittances on Development
IV.5 Education, Training and Skills Development
IV.5.1 Developing education/training programmes
IV.6 Emigration of Skilled Human Resources

69
69
71
73
73
73
75
75
79
82
83
83

– viii –

85
86
86
87
89
89
89
90
90
90
90
90
92
95
97
97
98
99

101
102
103
103
104
105
105
109
111
112
114
115
117
118
127
128

135
136
136
138
139
141
142
144
145
145
148

V. Administration of Labour Migration
V.1

Establishing the Policy-making Team
V.1.1
Sharing the overseas employment programme burden
V.1.2
Designated autonomous body
V.2 Crafting the Policy
V.2.1
Consistency with the National Development Plan
V.2.2
Comprehensiveness
V.2.3
Protection of migrant workers
V.2.4
Fairness and transparency
V.2.5
Eﬀectiveness and eﬃciency
V.2.6
Gender sensitivity
V.2.7
Sample policy and procedural interventions
V.3 Institutional Mission and Vision Statements
V.4 Monitoring and Evaluating Performance
V.5 Data Collection
V.5.1
Terms and deﬁnitions
V.5.2
Data sources
V.5.3
Labour attaché reports

VI. Foreign Labour Admission Policies
VI.1 Permanent versus Temporary Migration
VI.2 Assessing Foreign Labour Demand
VI.2.1 Quotas and ceilings
VI.2.2 Labour market test
VI.3 Admission Policies: Employment-based Immigration
VI.3.1 Canada
VI.3.2 United States
VI.3.3 Czech Republic
VI.3.4 United Kingdom
VI.4 Admission Policies: Temporary Labour Migration
VI.4.1 The work permit system: general characteristics
VI.4.2 Critique of the work permit system
VI.4.3 Forms of temporary labour migration
VI.4.4 Policy issues
VI.4.5 Making temporary labour migration programmes feasible

VII. Post-Admission Policies: Labour Market Regulation, Protection of
Migrant Workers and Social Cohesion
VII.1 Labour Market Regulation
VII.1.1 Access to employment
VII.1.2 Involuntary job changes
VII.1.3 Brain waste and lack of recognition of diplomas
VII.2 Protection in the Employment Context
VII.2.1 Terms and conditions of employment
VII.2.2 Labour inspection
VII.2.3 Vocational training, language and integration courses
VII.2.4 Trade Union rights
VII.3 Facilitating Social Cohesion

– ix –

149
151
154
156
156
157
158
159
159
159
160
160
162

167
167
168
169
172
173
174
175
177
179
180
182
182

187
187
187
193
194
198
200
201
204
204
205
206
209
210
211
212
213

217

VII.3.1 Addressing discrimination
VII.3.2 Integration
VII.3.3 Family reuniﬁcation
VII.4 Enhancing Social Welfare
VII.4.1 Health care
VII.4.2 Housing
VII.4.3 Education
VII.5 Social Security
VII.5.1 Restrictions to migrant workers’ social security rights
VII.5.2 ILO standards for the protection of migrant workers’ social security rights
VII.5.3 Social security standards and irregular migrant workers
VII.5.4 Social security protection through social security agreements
VII.5.5 Unilateral measures for the protection of migrant workers’ social security rights

VIII. Measures to Prevent or Reduce Irregular Labour Migration
VIII.1 The Need to Prevent or Reduce Irregular Labour Migration
VIII.2 Who are the Irregular Migrants?
VIII.3 Response of the International Community
VIII.4 The Need for a Comprehensive Approach
VIII.4.1 Activities in countries of origin and transit
VIII.4.2 Border controls and visa policy
VIII.4.3 Actions against those who facilitate irregular migration: addressing illegal
recruitment, traﬃcking and smuggling, and unauthorized employment
VIII.4.4 Protection
VIII.4.5 Regularization
VIII.4.6 Return
VIII.4.7 Opening up more legal channels for labour migration
VIII.4.8 Intergovernmental and other forms of international cooperation

IX. International Cooperation
IX.1 Formal Mechanisms
IX.1.1 Bilateral labour agreements
IX.1.2 Regional integration and regional agreements: overview
IX.1.3 Regional integration: European Union
IX.1.4 Regional integration: North American Free Trade Agreement
IX.1.5 Regional agreements and intergovernmental cooperation
IX.1.6 Global level agreements
IX.2 Less Formal and Consultative Mechanisms
IX.2.1 Regional consultative processes
IX.2.2 Other informal meetings
IX.2.3 Global initiatives
IX.3 Cooperation with and among Social Partners
IX.3.1 International Trade Union dialogue and cooperation
IX.3.2 Employer/ private sector consultations
IX.3.3 Tripartite policy concertation
IX.4 Concluding Remarks

X. Conclusions

–x–

221

Annexes

221
227
228
229

ANNEX 1:
ANNEX 2:
ANNEX 3:
ANNEX 4:

231
232
233

ANNEX 5:
ANNEX 6:
ANNEX 7:

234

ANNEX 8:

241

Bibliography

261

List of Abbreviations

Activities of OSCE, ILO and IOM on Labour Migration
Environmentally-Induced Migration
International Conventions Protecting Migrant Workers
Sample Employment Contract Philippine Overseas Employment
Administration
Inter-Agency Coordination and Cooperation in the Philippines
Databases
Outline of Pre-departure Orientation and Language Training Organized by
IOM for Labour Migrants to Italy
Agreement between the Kingdom of Spain and the Republic of Ecuador for
the Regulation and Control of Migratory Flows

List of Textboxes
14
20
21
32
33
41
42
46
52
56
70

Textbox 1
Textbox 2
Textbox 3
Textbox I.1
Textbox I.2
Textbox II.1
Textbox II.2
Textbox III.1
Textbox III.2
Textbox III.3
Textbox IV.1

72
76
80
80
88
93
104
106
106
110

Textbox IV.2
Textbox IV.3
Textbox IV.4
Textbox IV.5
Textbox V.1
Textbox V.2
Textbox VI.1
Textbox VI.2
Textbox VI.3
Textbox VI.4

112

Textbox VI.5

113
114
116
117

Textbox VI.6
Textbox VI.7
Textbox VI.8
Textbox VI.9

13th OSCE Ministerial Council Decision No. 2/05 Migration
Women Migrant Workers and the Need for Gender Sensitive Policies
Migration from the Southern Mediterranean to Europe
Three Complementary Conventions on Migrant Workers
Principal ILO Conventions relevant to Migrant Workers
The Demographic Deﬁcit
Demographic Decline and Migration in the Russian Federation
Egypt - Migration process: Recruitment
Code of Conduct - Example: CIETT
Information Resource Centre for Labour Migrants in Tajikistan
Tunisia: An Agency to Promote and Arrange Foreign Employment of
Skilled Tunisians
IMIS Project
Anelik Bank Ltd.
Pilot Project on Enhancing the Development Impact of Remittances
Albania – Action Plan on Remittances
Institutions Dealing with Labour Migration – Egypt
Learning from the POEA Process
The Quota Systems in Italy and Spain
The EU Preference Principle
Permanent Labour Migration Opportunities in Germany
The Employment-based Immigration Preference System in the United
States
Pilot Project for Permanent Labour Migration in the Czech Republic–
Points Criteria
A Points-Based Migration System for the United Kingdom
UK Highly Skilled Migrant Programme
The Ordinary Work Permit Scheme in the UK
The Irish Work Permit System as an Obstacle to Migrant Workers’ Access
to Dispute-Resolution Mechanisms

– xi –

118
119
120
122
123
125
126
127

Textbox VI.10
Textbox VI.11
Textbox VI.12
Textbox VI.13
Textbox VI.14
Textbox VI.15
Textbox VI.16
Textbox VI.17

129

Textbox VI.18

130

Textbox VI.19

138

Textbox VII.1

140
141

Textbox VII.2
Textbox VII.3

143
144
147
148

Textbox VII.4
Textbox VII.5
Textbox VII.6
Textbox VII.7

149

Textbox VII.8

151

Textbox VII.9

152
153
155

Textbox VII.10
Textbox VII.11
Textbox VII.12

160

Textbox VII.13

161

Textbox VII.14

163

Textbox VII.15

170

Textbox VIII.1

173
174
175
176
178
180
181
182

Textbox VIII.2
Textbox VIII.3
Textbox VIII.4
Textbox VIII.5
Textbox VIII.6
Textbox VIII.7
Textbox VIII.8
Textbox VIII.9

Seasonal Migrant Workers in Germany
Seasonal Agricultural Employment in Europe
Seasonal Agricultural Workers Project: Guatemala-Canada
UK Sectors Based Scheme (SBS)
The Training and Work Experience Work Permit in the UK
Canada’s Live-in Caregiver Programme
Circular Labour Migration and Co-development
Temporary Foreign Worker Programmes (TFWPs) and
Past Policy Failures
Sponsorship under the Proposed New Points-Based System for
Migration into the UK
International Standards relating to the Protection of
Temporary Migrant Workers
International Law and Access to the Labour Market for Migrant Workers
in the Country of Employment
Recognition of Qualiﬁcations
International Standards Protecting Migrant Workers concerning
Terms and Conditions of Employment
Jordan - Protection of Migrant Domestic Workers
A Special Squad for Migrant Workers
The Role of Trade Unions
Algeria-Morocco-Tunisia: Social Partner Consultations on
Labour Migration
The Principle of Non-Discrimination at the International,
Regional and National Levels
Common Basic Principles for Immigrant Integration Policy in the
European Union
Israel – The Ministry of Immigrant Absorption Fields of Activity
Information and Resource Centre for Migrants in Portugal
Council Directive 2003/86/EC on the right to family reuniﬁcation
(EU, 2003d)
Speciﬁc ILO Standards Protecting the Rights of Migrant Workers to
Social Security
The Situation and Some Best Practices Regarding Social Security Rights of
Irregular Migrant Workers
Unilateral Measures by Countries of Origin Protecting the Social Security
Rights of their Nationals Working Abroad
Recent Policy Statements to Address Irregular Migration in
the Mediterranean Region and Africa
Discouraging Irregular Labour Migration from Egypt
ILO Activity to Prevent Traﬃcking for Forced Labour in Europe
The Development of the Regulatory Framework for PEAs in Ireland
The UK Gangmasters Licensing Authority (GLA)
Recent Regularization Measures in Southern European Countries
Regularization – The Right to Earned Adjustment
Voluntary Return and Reintegration Opportunities in Morocco
Proposed Directive on common standards and procedures for returning
illegal residents (EU, 2005c)

– xii –

184
189
193
194
196
197
202
203
206
208
211
212
223

Textbox VIII.10
Textbox IX.1
Textbox IX.2
Textbox IX.3

EU-Russian Federation Agreement on Visa Facilitation
24 Basic Elements of a Bilateral Labour Agreement
IOM Assistance in the Implementation of Bilateral Labour Arrangements
Regional Integration and Free Movement in South America: the Andean
Community and MERCOSUR
Textbox IX.4
EU Accession Treaty Transitional Arrangements concerning Free
Movement of Workers
Textbox IX.5
European Commission’s Policy Plan on Legal Migration (December 2005)
Textbox IX.6
ILO Instruments and International Cooperation on Labour Migration
Textbox IX.7
WTO Hong Kong Ministerial Conference, December 2005
Textbox IX.8
Ministerial Consultations on Overseas Employment for Countries of
Origin in Asia: The Colombo Process
Textbox IX.9
International Agenda for Migration Management, Chapter 5 –
Labour Migration
Textbox IX.10
Algeria-Morocco-Tunisia.
Social Partner Consultationson Labour Migration
Textbox IX.11
Civil Society
Textbox Annex 1 Final Act of the Conference on Security and Co-operation in
Europe– Helsinki 1975

List of Tables and Figures
19

Table 1

49
50
51
52
74
89

Table III.1
Table III.2
Table III.3
Table III.4
Table IV.1
Table V.1

91

Table V.2

95
68
92

Table V.3
Figure IV.1
Figure V.1

Percentage of Female Migrants among the Total Number of
International Migrants, by major area, 1960-2000
Standards and Requirements for Licensing Recruitment Agencies
Licensing Requirements in Pakistan and the Philippines
Complaint Procedures
Fees charged to migrant workers by PEAs in India
Economic Beneﬁts and Costs of Remittances to a Receiving Country
Bills and Resolutions on Labour Migration ﬁled by
the Philippine Congress, 1987-1991
Government Functions and Services Provided by
Overseas Employment Programmes, Selected Labour-Sending Countries
Monitoring Performance Indicators
Government-led Market Development Process Matrix
Policy, Mission and Vision Framework

– xiii –

Executive Summary
Introduction
Over the last 45 years, the number of persons living
outside their country of birth has more than doubled,
from an estimated 75 million in 1960 to nearly 191
million in 2005. Almost half of the 191 million migrants in the world today are women. Estimates put
the number of migrant workers at over 86 million. The
management of migration ﬂows is therefore crucial
given this magnitude and that international labour migration is likely to increase in the future. Labour migration, or the movement of people across borders for
employment, has moved to the top of the policy agendas in many countries of origin, transit and destination. Governments at both ends of the migration spectrum are increasing their regulatory capacities to manage labour mobility to the mutual beneﬁt of society,
migrants and the State.
This Handbook on Establishing Eﬀective Labour
Migration Policies prepared especially for the Mediterranean region is a sequel to an initial edition of the
Handbook for countries of the Commonwealth of Independent States. Preparation of the Handbook was
the outcome of a recommendation made by the Slovenian Chair at the 2005 Economic Forum of the Organization for Security and Cooperation in Europe (OSCE)
to prepare a handbook on migration management policies based on good practices in the OSCE area. The
Handbook is also the result of work undertaken by
IOM and ILO to prepare training curricula, operational guidelines, and tools for its constituents in the eﬀective management of labour migration. This edition of
the Handbook has been jointly prepared by the International Organization for Migration (IOM)’s Labour
and Facilitated Migration Division, the International
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Migration Programme of the International Labour Organization (ILO), and OSCE with contributions by external experts.
The OSCE participating States span a number of regions displaying quite diﬀerent characteristics in terms
of labour migration. They include two traditional countries of immigration, Canada and the United States,
both of which operate systems of employment-based
immigration. The OSCE also encompasses the whole of
the European Union (EU), which constitutes the quintessential labour migration system, with its free movement of workers regime. All EU Member States as well
as OSCE participating States to the east of the EU are
Members of the Council of Europe, which has developed its own approach to migration, including the
adoption of a number of multilateral legal instruments
aimed at regulating the lawful movement of migrant
workers within the region and guaranteeing their fair
treatment. Another region, which is rapidly gaining in
importance as far as labour migration is concerned, is
the Commonwealth of Independent States (CIS). A ﬁfth
region has long been important: the Mediterranean basin, comprising North African countries and the eastern Middle East countries (also referred to as the MedMENA region), as well as Southern Europe.
The principal objective of this Handbook is to assist States, particularly those in the Mediterranean region, in their eﬀorts to develop new policy solutions
and approaches for better management of labour migration and labour migration ﬂows in countries of origin and destination. It has been prepared primarily
for use by decision-makers and labour migration practitioners in the OSCE area and in countries served by
the IOM and ILO. It contains analysis of eﬀective la-

Executive
Summary
bour migration policies and practices, drawing upon
examples from OSCE participating States as well as
other countries. Another important objective is to emphasize that successful management of labour migration requires a deliberate approach to address the
complex range of policy issues and choices involved.
Countries that have achieved relative success in managing labour migration have done so, because they
have been prepared to admit past policy failures and to
experiment with new approaches.

I. International Legal
Framework for the Protection of Migrant Workers
The rights and freedoms stipulated in international
human rights law developed under the auspices of the
UN system apply equally to migrant men and women
as to any other individual, as do the provisions of international labour law developed by the ILO, including
those in the eight core ILO Conventions. Concern for
migrant workers has also been expressed through the
insertion of speciﬁc provisions targeting migrants in
Declarations and Plans of Action of UN World Conferences held over the past decade, such as the 2001
Durban Declaration and Programme of Action against
Racism, Racial Discrimination, Xenophobia and Related Intolerance, and the appointment of a UN Special
Rapporteur on the human rights of migrants in 1997.
The ﬁrst speciﬁc international instruments aimed
at ﬁnding solutions to the problems facing migrant

workers include the Migration for Employment Convention, 1949 (Revised) (No. 97) and the Migrant
Workers (Supplementary Provisions) Convention,
1975 (No. 143) as well as their accompanying Recommendations. The International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, adopted in December 1990, embodies most of the substantive provisions of the ILO
instruments, and in some ways goes beyond them. The
UN Convention and the speciﬁc ILO Conventions may
therefore be considered as complementary. Most
countries around the Mediterranean have ratiﬁed one
or more of the International Conventions relating to
the protection of migrant workers.
At the heart of the protection of the rights of men
and women migrant workers lies their potential vulnerability to discrimination, exploitation and abuse,
especially in marginal, low status and inadequately
regulated sectors of employment. In addition, migrants without an authorization for entry and/or employment are at the margins of protection by safety
and health, minimum wage and other standards as
they are most often employed in sectors where those
standards are either not applicable, or not respected or
enforced. It is therefore imperative that, as a complement to the formulation of appropriate policies to curb
irregular migration and unauthorized employment,
countries ensure minimum standards of protection,
including basic human rights, for all migrants workers,
whatever their status.
Regional standards for the protection of migrant
workers have also been elaborated in Europe and North
America. Relevant Council of Europe instruments cover general human rights as well as more speciﬁc agree-
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ments relating to migrants and migrant workers. With
regard to the EU framework, while diﬀerences exist in
terms of rights and beneﬁts granted to migrant workers coming from within the EU, from future accession
countries, and from third countries, the EU Charter of
Fundamental Rights of 2000, though not a legally binding instrument, is a major point of reference in this
context because most of its provisions are applicable to
all persons irrespective of their nationality. Migrant
workers enjoy general protection under the interAmerican human rights system as provided by the
1948 American Declaration on the Rights and Duties
of Man and the 1969 American Convention on Human
Rights, which both guarantee freedom from discrimination. Certain important principles applicable to migrants and their families have also been developed on
the basis of the case law of the Inter-American Commission on Human Rights and the Inter-American
Court of Human Rights.

II. Issues Underlying Policy
Responses in Countries of
Origin and Destination
Policy-makers in both countries of origin and of
destination have to devote careful attention to a number
of underlying broader issues when crafting appropriate
policies. While these issues necessarily diﬀer because
of the diﬀerent labour migration dynamics taking place
in origin and destination countries, some are common
to both sets of countries, such as the concerns relating
to the protection of migrant workers and the need for
inter-state cooperation, particularly with a view to preventing or reducing irregular migration. The diﬀerential and often discriminatory impacts of legislation,
policies and programmes on diﬀerent groups of women and men migrant workers also need to be addressed
to ensure mutual gains from migration.
Countries of origin, while diverse in terms of stages
of economic development, also face other common issues, namely the challenges in optimizing the beneﬁts
of organized labour migration, particularly the development of new markets (where applicable), and in-
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creasing remittance ﬂows through formal channels, as
well as enhancing the development impact of labour
migration, while at the same time mitigating the adverse impact of the emigration of skilled human resources. They also have to build institutional capacity
and inter-ministerial coordination to meet labour migration challenges.
The issues underlying policy responses in destination countries regarding the admission of migrant
workers relate to the detection and assessment of current labour shortages and the projection of future shortages at the national level for both skilled and less-skilled
employment and protection for the national workforce
in the event that more labour migrants are admitted into the country. Policy-makers in destination countries
also need to conduct an analysis of the national labour
market in order to understand whether labour migration can provide a solution, at least partially, for adverse
demographic trends, particularly the decline in working
populations, and the subsequent impact on the availability of social welfare beneﬁts for future generations.
Measures also have to be put into place to avoid exploitation of migrant workers in the workplace and society
in general, and to combat discrimination and xenophobia amongst the host population. In this regard, politicians and policy-makers also face a sensitive and challenging task in convincing and educating national populations on the need for foreign labour.

III. Developing Policies
in Countries of Origin to
Protect Migrant Workers
A priority concern for all labour-sending governments is to ensure the well-being of migrant workers
and to secure the payment of decent wages and basic
provisions. Countries of origin have two main policy
options to achieve this: regulatory measures and the
provision of support services. While there are no perfect systems for regulation of labour migration, countries of origin do have a range of policy strategies which
can extend the scope and improve the eﬃciency of
their regulatory mechanisms and support services, in-
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cluding: regulation of recruitment; developing and enforcing minimum standards in employment contracts;
information dissemination to migrants; assistance in
the country of destination and promoting inter-state
cooperation.

IV. Optimizing the
Benefits of Organized
Labour Migration
An increasing number of developing countries and
countries with economies in transition seek to adopt
policies, legislation and structures which promote foreign employment for their workforce and generate remittances, while providing safeguards to protect migrants. While job creation at home is the ﬁrst best option, an increasing number of countries see overseas
employment as a part of a national development strategy for taking advantage of global employment opportunities and bringing in foreign exchange. For countries seeking to promote foreign employment, labour
migration policy necessitates adequate emphasis on
the promotion and facilitation of managed external labour ﬂows and should not be limited to the State’s regulation and protection functions. This chapter looks at
policies to optimise the beneﬁts of organised labour
migration, including marketing and the expansion of
labour migration, enhancing the development beneﬁts
of remittances, skills development and the mitigation
of the adverse impact of the emigration of skilled human resources.

V. Administration of
Labour Migration
To meet the policy objectives of protecting citizens
working abroad and of optimizing the beneﬁts of labour migration, it is essential that there is adequate institutional capacity and inter-ministerial coordination.
This includes giving the management of labour migration due priority in overall development and foreign

policy and in the allocation of resources. Administration of labour migration is usually governed by an Emigration Act or Decree. Implementation of the relevant
legislation is usually the responsibility of the Ministry
of Labour, but in some cases a separate Ministry has
been created for overseas employment. Within the
Ministry, most advanced labour-sending countries
have a foreign employment bureau or its equivalent responsible for protection, welfare and promotion.
Managing migration successfully requires close cooperation and coordination of almost the entire Ministerial Cabinet, including the Ministries of Labour, Foreign Aﬀairs and Interior. Links among agencies need
to be strengthened, or established, where they have not
yet been created.
Crafting a policy for labour migration needs to take
into account the international labour migration environment and should be directed towards meeting the
overall objectives of protection, development and international cooperation and capacity building. In addition,
the policy should be gender sensitive, consistent with
the national development plan and comprehensive.
Administrative structures need to be monitored
and their performance assessed through the introduction of parameters for monitoring and evaluation. Collection of data on labour migration is essential for producing statistical reports and for providing supporting
information for policy-making and planning.

VI. Foreign Labour
Admission Policies
When devising admission policies for foreign labour, in addition to the application of methodologies
for assessing labour shortages, policy-makers also have
to put in place mechanisms to gauge to what extent
such shortages should be ﬁlled by foreign labour and
how this labour should be channelled into the employment sector or region in question. Further, they have
to decide whether to prioritize temporary labour migration, increasingly an interesting option for many
destination countries, or migration channels which
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lead to a secure residence status or permanent settlement. The Handbook focuses particularly on temporary labour migration, since it is prevalent in many
countries and, if appropriate and equitable policies can
be formulated and implemented, is considered to be a
viable solution in terms of meeting labour market
shortages in countries of destination, while ensuring
that countries of origin are not deprived of valuable
human resources, particularly skilled workers. However, given the extent of demographic and welfare imbalances, employment-based immigration is increasingly
a serious option being explored in a number of European countries.
Globalization has fuelled the growth in temporary
migrant worker programmes in many destination industrialized countries, which is one of the consequences of the growth in “ﬂexible” labour markets. Given
the increasing dependence of employers on temporary
migrant labour, particularly in low-skilled sectors such
as agriculture, construction, the food industry and
services, these programmes are likely to grow in
number and complexity as policy-makers attempt to
devise innovative ways to channel the lawful admission
of migrant workers, on a short-term basis, into the sectors concerned. There is also a renewed interest in the
concept of temporary circular labour migration.
The principal policy questions in designing viable
temporary migrant worker schemes are how to ensure
that the programmes oﬀer the beneﬁts identiﬁed and
that workers are treated in a decent and equitable manner. Care must also be taken when discussing the concept of “temporary” labour migration. It is important
to make a distinction between government policies
which admit migrant workers for a limited period with
the clear objective that they will return to their country
of origin at the end of that period; and more open labour migration schemes which allow for the possibility of settlement.
Many migrant workers, especially those with higher than average skills, are admitted through more regular admission channels, which can be described as the
‘ordinary work permit system’. While most work permit procedures foresee temporary employment, their
application may lead eventually to free access to the labour market for migrant workers and a secure or per-
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manent residence. Thus, in practice, they may operate
as an employment-based immigration system.
A number of important questions arise regarding
the work permit system, which impact on its operation
in practice and the treatment migrant workers receive.
If the employer holds too much authority over the
worker, this may lead to abusive situations. Furthermore, excessively bureaucratic procedures impair the
eﬃciency of the work permit system.
Common temporary labour migration programmes
concern seasonal labour migration schemes and arrangements to channel migrant workers into speciﬁc
sectors of the economy where labour shortages are
prevalent. Protection of migrant workers, close and
careful cooperation between pertinent stakeholders in
both origin and destination countries, and assistance
with return are distinct, but related, issues that need to
be carefully addressed in order to successfully design
such schemes. Trainee worker schemes are also a
source of temporary migrant labour. If properly and
fairly organized, these schemes may oﬀer personal
beneﬁts to participating migrant workers because they
can gain important skills and on-the-job training in
the destination country. Such schemes may also beneﬁt countries of origin, thanks to the transfer of skills
and know-how on the migrant workers’ return home.
Domestic work has been a signiﬁcant element of
the growing phenomenon of migration, particularly in
respect of women. While, labour migration has had a
generally empowering inﬂuence on women in terms of
higher self-esteem and increased economic independence, there are many undocumented women migrants
in informal, unprotected, hidden and unregulated labour markets, including domestic workers, whose situation provides cause for concern. In many countries,
domestic workers are excluded from labour legislation
and their working conditions remain unregulated.
Therefore, it is very important for countries of destination to recognize the high level of demand for foreign
domestic workers and the signiﬁcance of introducing
clear policies. Eﬀective policies have really made a difference to the situation of women migrant workers.
While temporary labour migration, if appropriately
and equitably managed, can potentially beneﬁt all par-
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ties involved in the process (origin and destination
countries and migrant workers themselves), there are a
number of important policy issues administrators and
oﬃcials in destination countries should attempt to address before proceeding to design temporary labour
migration programmes. Firstly, they need to consider
the advantages of this type of migration vis-à-vis employment-based immigration and the circumstances
under which it might be promoted, while at the same
time attempting to ensure, in cooperation with developing countries of origin, that the latter are not deprived of their best talent. Secondly, while the concept
of temporary and circular labour migration appears
sound in theory, increasingly questions are being asked
about the design of these programmes in order to operate successfully in the future, in the light of past policy failures of such schemes. In particular, two issues
need to be resolved: ensuring temporary migrant workers return to their country of origin, and guaranteeing
their fair treatment in the destination country, given
their less secure employment and residence status.

VII. Post-Admission Policies:
Labour Market Regulation,
Protection of Migrant Workers and Social Cohesion
Post-admissions policies are concerned with a
number of inter-related elements for regulating the labour market, ensuring protection of workers, and supporting community welfare. Important measures are
generally required in ﬁve areas:
² labour market regulation;
² protection of migrant (and national) workers in
the employment context;
² facilitation of social cohesion;
² improvements in social welfare; and
² social security provision.
Most of these measures are also found in the minimum standards in international human rights and international labour law structures in which OSCE
countries participate. In some instances, national legislative measures of countries of origin can also con-

tribute greatly to the protection of their workers while
working abroad.
Labour market regulation is concerned with access
to employment and occupation in the destination
country, whether this entails the migrant worker’s ﬁrst
employment or a second job if he or she becomes unemployed. The rules relating to recognition of diplomas and qualiﬁcations can also greatly aﬀect the skill
level of employment migrant workers are permitted to
access, thus having a signiﬁcant impact on the degree
of their economic and social contribution to the destination country as well as in terms of their remittances
and potential means to enhance development of their
countries of origin.
While States retain sovereign rights over their migration policies, international law has established a
number of principles providing for equality of treatment between regular migrant workers and nationals
in the realm of employment and occupation, including monitoring of terms and conditions of employment, access to vocational training, language and integration courses, allowing for freedom of association,
and protection against discrimination. Core universal
human rights apply to all migrants, regardless of their
status, and a broad array of international labour standards provide for protection in treatment and conditions at work.
Labour inspection is the main supervisory tool for
application of labour standards and thus a key means
of monitoring and enforcing equality of treatment and
decent work conditions for migrant workers. Absence
of labour inspection in sectors and workplaces attracting migrant workers is associated with higher incidences of exploitation and abuse, as well as employment of unauthorized workers.
Social cohesion in destination countries will be facilitated considerably if discrimination against migrant
workers and their families can be addressed and eliminated. Moreover, appropriate measures assisting the
integration of migrants in society and providing possibilities for family reuniﬁcation also play an important
role in preventing the marginalization of migrants and
promoting social cohesion.
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The social welfare of migrant workers and their families in destination countries is enhanced by proper access to health care, housing and education on equal
terms to those aﬀorded nationals. These areas are also
manifested strongly in important social rights protected in international human rights and labour law
and to which nearly all OSCE participating States are
committed.
Migrant workers are confronted with particular
diﬃculties in the ﬁeld of social security, as social security rights are usually related to periods of employment, contributions or residency. Migrant workers
risk the loss of entitlements to social security beneﬁts
in their country of origin due to their absence, and
may at the same time encounter restrictive conditions
in the host country with regard to their coverage by
the national social security system. Therefore, migrant
workers have speciﬁc interests in obtaining equal access to coverage and entitlement to beneﬁts as national workers; maintaining acquired rights when leaving
the country (including the export of beneﬁts); and beneﬁting from the accumulation of rights acquired in different countries.

VIII. Measures to Prevent
or Reduce Irregular
Labour Migration
There are a number of good reasons explaining why
irregular labour migration should be prevented or reduced, such as the need to ensure the credibility of legal
immigration policies, protect migrant workers from exploitative and abusive situations, and maintain good relations among origin, transit and destination countries.
By and large irregular migrants comprise two
groups of persons. First, there are those who arrive
clandestinely, sometimes with tragic consequences.
The second group comprises those persons who arrive
legally (for example, with tourist or student visas) and
then overstay the period for which their visas are valid.
It is widely acknowledged that the large majority of irregular migrants fall into the second group.
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Concerns over widespread abuses relating to irregular migration have resulted in a number of responses
by the international community focusing on the prevention of these abuses by requiring States to take
measures to detect, eliminate and apply sanctions for
the clandestine movements of migrants in abusive conditions and unauthorized employment, including labour traﬃcking, and on protecting the rights of irregular migrant workers, particularly their fundamental
human rights as well as their rights arising out of past
employment (unpaid wages, etc.).
A comprehensive or holistic approach is necessary
to address the problem of irregular labour migration.
Four governing principles should underpin action to
prevent or reduce irregular migration:
1. An isolationist approach is bound to fail, and
strengthening dialogue, cooperation and partnerships between all countries aﬀected by irregular
migration is critical;
2. It is necessary to adopt a set of measures that are
both comprehensive and complementary;
3. Control or restrictive measures alone are insuﬃcient; and
4. A cross- or multi-sectoral approach is essential,
engaging not merely the participation of governments, but also the social partners and civil society. In particular, the problems of the informal labour market cannot be adequately addressed without the participation of employers and unions.
A series of comprehensive measures to prevent or
reduce irregular labour migration can therefore be envisaged at all stages of the migration process encompassing activities in countries of origin; border controls
and the articulation of a viable visa policy; measures
and sanctions against those who facilitate irregular migration, including traﬃckers, smugglers and exploitative employers; safeguards for irregular migrant workers; regularization or legalization programmes; return
measures with an emphasis on promoting voluntary
departure; opening up more legal channels for labour
migration; and inter-state cooperation.
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IX. International
Cooperation
Dialogue and cooperation among countries involved in labour migration processes is essential if international labour migration is to beneﬁt all the stakeholders involved (i.e. destination and origin countries,
migrant workers, employers, trade unions, recruitment
agencies, civil society, etc.). There are diﬀerent levels
of international cooperation, both formal and informal, in which governments are involved at the bilateral, regional and global level. International cooperation
among trade unions and employer groups – and between these key stakeholders and governments – is
also playing an important role in facilitating regulated
labour migration.
Formal mechanisms of international cooperation
are essentially legally binding treaty commitments relating to cooperation on labour migration, which States
have concluded. These agreements may take the form
of treaties solely concerned with this subject, as is the
case with bilateral labour agreements, or broader
agreements, such as the speciﬁc regional and international conventions relating to the protection of migrant workers, which include provisions on intergovernmental cooperation. States have also entered into
important formal commitments on international trade
relevant in the context of the movement of persons as
service providers.
Bilateral labour migration agreements (BLAs) formalize each side’s commitment to ensure that migration takes place in accordance with agreed principles
and procedures. BLAs can set up procedures for regulating the whole labour migration process from entry
to return, with advantages for both destination and origin countries. For countries of origin, in particular,
they ensure their nationals obtain employment and are
adequately protected in the destination country.
The principal purposes of BLAs are: economic,
with a view to ﬁlling temporary shortages in the domestic labour market, such as those in the agricultural sector, while at the same time enabling the migrant
and the country of origin to beneﬁt from increased
earnings; political, whether to conﬁrm friendly rela-

tions or reinforce cooperation in managing irregular
migration; and development, with a view, for example,
to preventing indiscriminate international recruitment in sectors, such as health services, which have a
direct bearing on development in poorer countries.
While some disadvantages have been identiﬁed
with BLAs, in the absence of a global regime for international labour migration they remain an important
mechanism for inter-state cooperation in protecting
migrant workers, matching labour demand and supply,
managing irregular migration, and regulating recruitment. Where BLAs have worked as a mechanism for
the temporary employment of foreign workers, the
main reasons seem to be that they target speciﬁc sectors with a severe labour shortage; there is a quota or
ceiling; recruitment is organized; employers are engaged; and, above all, there is circulation of labour.
Moreover, the involvement of employers and their organizations in the implementation of BLAs contributes
signiﬁcantly to their eﬃciency.
Regional cooperation for the management of labour
migration can be divided into formal mechanisms of regional integration, including free movement of labour initiatives and state obligations to cooperate in regional
treaties, and less formal mechanisms, such as regional
consultative processes and other informal arrangements.
Labour migration is facilitated to a greater or lesser
degree by regional integration processes, which are
usually driven by economic factors, such as the establishment of free trade arrangements between countries
in the region, with a view to optimizing the potential of
markets and economic opportunities. They normally
include provisions for the facilitation of the movement
of nationals from participating Member States for the
purposes of employment and residence. Such arrangements may range from extensive free movement regimes applicable to all categories of persons, including
workers, as in the EU, to more limited provisions focusing on the movement of business visitors, professionals, other highly-skilled persons, and service providers, which is the position under the North American Free Trade Agreement.
Social partner organizations increasingly participate in mechanisms for international policy dialogue
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and consultation on labour migration. As the key stakeholders in employing migrant workers and in representing both migrant and national workers, incorporation of their perspective is crucial to elaboration and
implementation of credible, viable and sustainable labour migration policy, administration and practice.
At the global level, there is no comprehensive international migration regime currently in operation. The
admission of persons to territories of States for the
purpose of employment is regulated principally by national laws and policies. However, a number of formal
mechanisms have been developed at the global level,
under the auspices of international human rights and
labour treaties or international trade arrangements,
such as the 1994 General Agreement on Trade in Services (GATS) which contains globally applicable rules of
relevance to the mobility of workers in the context of
the trade in services. These rules are found in Mode IV
of the Agreement and enable “natural persons” to cross
an international border for the purpose of providing a
service, although, for the moment, these rules are limited in practice to a narrow category of migrants. In
the context of recent WTO trade negotiations, however, delegations from developing and least developed
countries have sought greater access for their nationals
to labour markets in developed countries.
Reaching formal commitments in focused bilateral
labour agreements, regional integration mechanisms,
and regional and international conventions is important for facilitating orderly labour migration and protecting migrant workers. When these agreements are
diﬃcult to achieve, as is sometimes the case, other solutions can prove an eﬀective tool for inter-state cooperation. These include non-binding consultative mechanisms such as regional consultative processes, joint
commissions on labour, and working groups.
Regional consultative processes (RCPs) are an example of non-binding fora bringing together migration
oﬃcials of States of origin and destination to discuss
migration-related issues in a cooperative way. There
are two basic characteristics common to RCPs. They
are informal and the results, though consensual, are
non-binding. Although the focus of such processes depends on the interests of the parties involved, a key in
the successful functioning of an RCP is the basic ac-
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knowledgement of a shared interest in migration management, despite national interests and experiences.
While few RCPs focus exclusively on labour migration,
this topic is becoming an increasingly important agenda item. Other formats for non-binding consultations
between countries of origin and destination are joint
commissions of labour, round tables and study committees or working groups.
On the global level, the Berne Initiative was a stateowned consultation process with the objective of obtaining better management of migration at the national, regional and global levels through enhanced co-operation between States. The process assisted governments in sharing their diﬀerent policy priorities and
identifying their longer-term interests in migration
with a view to developing a common orientation to migration management. The most important outcome of
the Berne Initiative has been the development of the
International Agenda for Migration Management
(IAMM), a non-binding source and broad policy framework on migration management at the international
level. IAMM sets out a number of common understandings and eﬀective practices for a planned, balanced and comprehensive approach to the management of migration, including labour migration and the
human rights of migrants.
In June 2004, the 92nd Session of the International
Labour Conference held a general discussion on migrant workers based on an “integrated approach”. The
Conference adopted by consensus a Resolution concerning a fair deal for migrant workers in a global
economy, which called upon ILO and its constituents
to implement, in partnership with other relevant international organizations, a plan of action on labour migration. A major element in this plan was the development of a non-binding multilateral policy framework
for a rights-based approach to labour migration which
takes account of labour market needs.
This ILO Multilateral Framework on Labour Migration approved by a Tripartite Meeting of Experts in
November 2005 and published by the ILO in 2006, underlines the importance of international cooperation
in dealing with labour migration. The Framework
contains four broad themes: decent work for all; management and governance of labour migration; promo-
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tion and protection of migrant rights; and labour migration and development. Because the Framework is
non-binding, the text focuses on the principles and
guidelines that should assist Member States in formulating labour migration policy measures and in implementing them.

With regard to immigration of migrant workers, the
key concerns are to achieve a complex set of policy
measures that ensure adequate regulation of labour
markets, protection of rights and equality of treatment
for the workforce as a whole, and maintenance of social
cohesion across populations incorporating immigrants.

International cooperation is vital to an orderly and
managed labour migration system. In the absence of a
widely accepted international migration system for labour migration (i.e., expansion of GATS to encompass
broader categories of service providers and increased
ratiﬁcation of international human rights and labour
standards protecting migrant workers), the need to
expand and develop international, regional and bilateral cooperation, through formal and informal means,
and on the basis of existing best practices, is particularly relevant.

It is now generally accepted that, given demographic and welfare imbalances in most European countries,
serious consideration has to be given increasingly to
certain forms of permanent employment-based immigration. At the same time, a considerable majority of
migrant workers, who are lawfully employed in European countries, have been admitted in the context of
temporary labour migration schemes, sometimes facilitated by bilateral labour arrangements. Meanwhile,
nearly all other countries around the Mediterranean
are also increasingly countries of destination for migrant workers. In all countries of the region, policymakers face challenges in making labour migration
programmes work, while simultaneously protecting
the interests of their national workforce (both nationals and lawfully resident migrants) and providing suﬃcient safeguards for migrant workers admitted for employment purposes.

X. Conclusion
The Handbook attempts to provide direction for
policy-makers in countries of origin and of destination
by providing information on eﬀective policies and
practices which have evolved in countries with substantial experience in this ﬁeld, taking account of the
local context.
While most countries of the Mediterranean region
are today countries of origin, transit and destination for
labour migration, labour immigration and labour emigration pose both common and diﬀerent priorities and
issues, in terms of emphasis, in formulating labour migration policy.
The primary concern of countries of origin regarding emigration of labour is to ensure as far as possible
the protection and welfare of their migrant workers,
particularly those more vulnerable to abuse such as
women household employees. An equally important
concern is optimizing the development beneﬁts from
organized labour migration. These policy objectives
can only be met, however, if there is adequate institutional capacity and inter-ministerial coordination to
carry them out, as well as inter-state cooperation.

However, given the transnational nature of labour
migration, a policy framework developed solely at the
national level, irrespective of how innovative or meticulously crafted, will be insuﬃcient to meet all the challenges posed. Consequently, such a framework should
be ﬁrmly rooted in bilateral, regional and multilateral
mechanisms, both of a formal and informal co-operative nature, which inform and supplement national approaches. In this regard, it is important to underline
the role of the international legal framework.
Governments, employers’ and workers’ organizations, parliamentarians, and civil society organizations
in all countries that are participating States of the
OSCE and Member States of the ILO and the IOM,
have a fundamental role to play in assuring a regulated
and eﬀective approach to international labour migration. Such an approach oﬀers the best route to ensuring that labour migration becomes truly an instrument
of development, regional integration, and social welfare in home and host countries, as well as beneﬁting
migrants themselves.
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Intro
Introduction
Labour migration, or the movement of people
across borders for employment, has moved to the top
of the policy agendas in many countries of origin, transit and destination. Governments at both ends of the
migration spectrum are increasing their regulatory capacities to manage labour mobility to the mutual beneﬁt of society, migrants and the state. Many are turning more and more to international and regional organizations for expert support in the formulation of effective labour migration policies. An increasing number
of developing countries and countries with economies
in transition seek to adopt policies to promote foreign
employment for a part of their workforce and thus
generate remittances, while providing safeguards to
protect their citizens abroad. Some middle-income
countries are also destination countries and are seeking ways to improve management of their labour inﬂows. Many high-income countries, while having longstanding migration policies, must continually adjust to
meet labour market needs, attract skilled migrants, address demand for low-skilled workers, reduce irregular
migration and mitigate any harmful eﬀects of braindrain to countries of origin.
Of the estimated 191 million migrants worldwide,
some 90 million are thought to be labour migrants.
This ﬁgure is much higher, if one takes into account
accompanying dependents. The management of migration ﬂows is crucial, given this magnitude and the
likelihood that international labour migration will increase in the future. At the same time, by its very nature, migration for the purpose of employment is a
cross-border or a transnational phenomenon, and cannot therefore be managed or addressed solely at the
national level. The development of eﬀective, fair and

durable labour migration policies and practices requires cooperation among all states involved in the
process (i.e. countries of origin, transit and destination) at all levels of government, together with other
key stakeholders, namely social partners (employers
and trade unions) and civil society organizations.
International labour migration is an increasingly
necessary reality for most countries, including Member States of the International Organization for Migration (IOM), the International Labour Organization
(ILO) and participating States of the Organization for
Security and Co-operation in Europe (OSCE).1 States
can be categorized as origin and destination countries,
or sending and receiving countries, and indeed face
both common and diﬀerent priorities and issues in
terms of emphasis. Nonetheless, in formulating labour
migration policy, migration is a dynamic process and
today’s countries of origin may be tomorrow’s countries of destination.2 The experience of southern European and north African countries is a particularly good
example of the changing dynamics of migration. Moreover, to a certain degree, many countries are also both
countries of origin and destination.
Given that the mobility of persons for reasons of
employment is here to stay in our globalizing world
and likely to increase, comprehensive, eﬃcient and equitable management of labour migration is needed to
maximize its positive impact and minimize any negative eﬀects for both countries of origin and destination
as well as for migrant workers and their families.3
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duction
HANDBO OK ON ESTABLISHING EFFECTIVE LABOUR MIGR ATION POLICIES

Why a Handbook on
Labour Migration?

viding accurate and reliable information on labour migration policies and practices.

The purpose of the Handbook is twofold:
² to provide current and useful information on labour migration policies in both origin and
destination countries as well as on recent pertinent developments;
² to assist policy-makers in OSCE participating
States and Mediterranean Partners for Co-operation countries as well as ILO and IOM member
countries in designing or revising their policies by
providing examples of good and eﬀective policies
and practices.

The Handbook is the only up-to-date and comprehensive document produced on labour migration that
covers both origin and destination countries. This edition, customised with good practice examples from the
Mediterranean region, is complementary to ongoing
initiatives in the region, such as:
² ILO and IOM programmes on labour migration
in the Mediterranean region;
² the EUROMED Partnership between the EU and
its Mediterranean Partners;
² the 5+5 Dialogue on Migration in the Western
Mediterranean (Algeria, France, Italy, Libya, Malta, Mauritania, Morocco, Portugal, Spain and
Tunisia);
² Dialogue on Mediterranean Transit Migration
(MTM) led by the ICMPD, EUROPOL and
FRONTEX;
² the Euro-African Partnership for Migration and
Development and the Rabat Action Plan;
² the EU-Africa Ministerial Conference on Migration and Development in Tripoli in November
2006 and the Joint Africa-EU Declaration on Migration and Development;
² the Road Map for Action on Labour Migration
and Development adopted at the Africa-Europe
Inter-regional Dialogue on Labour Migration for
Integration and Development in Brussels in April
2006.

The Handbook is also intended to serve social partners, communications media, non-governmental organizations (NGOs), academia, and the general public by pro-

The Handbook builds on work undertaken by the
IOM and the ILO to prepare training curricula, operational guidelines, and tools for their constituents on the

The objective of this Handbook is to assist States in
their eﬀorts to develop new policy solutions and approaches for better management of labour migration
and labour migration ﬂows in countries of origin and of
destination. This edition has been prepared for use by
decision-makers and labour migration practitioners in
the Mediterranean region, focusing on OSCE participating States and OSCE Mediterranean Partners for Co-operation countries as well as neighbouring countries
served by the ILO and the IOM. It contains analysis of
eﬀective labour migration policies and practices, drawing upon examples from OSCE participating States as
well as other countries that have considerable experience
in this ﬁeld and have developed numerous innovative
policies and good practices.
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eﬀective management of labour migration. It has been
prepared by the IOM and the ILO, in cooperation with
the OSCE. The activities of the three organizations on labour migration are elaborated in Annex 1 of this Handbook. Individual contributors to the Handbook from the
three international organizations involved in this project,
together with outside experts, are identiﬁed in the Acknowledgements.
The development of the Handbook was a direct follow-up to the recommendation made by the Slovenian
Chair at the OSCE 13th Economic Forum on “Demographic Trends, Migration and Integrating Persons belonging to National Minorities: Ensuring Security and
Sustainable Development in the OSCE area”, held in
Prague on 23-27 May 2005 (OSCE, 2005a) to prepare a
handbook on migration management policies based on
good practices in the OSCE area and beyond. This idea
received broad support at the Forum and later meetings
of the Economic and Environmental Sub-Committee of
the OSCE Permanent Council.
The Slovenian Chairmanship made use of the
unique three-dimensional nature of the OSCE to discuss migration related issues, namely migration and
integration issues were examined from a political and
security, economic and environmental, and human dimension perspective. The subject of (labour) migration
management was introduced into the activities of the
Organization’s Economic and Environmental Dimension. The work on migration was also ﬁrmly placed on
the OSCE’s agenda of political priorities with the adoption of the Decision on Migration at the 13th OSCE
Ministerial Council held in Ljubljana in December
2005 (Textbox 1) and the issuance of the Ministerial
Statement on Migration at the 14th OSCE Ministerial
Council held in Brussels in December 2006.
Migration related issues have been part of the OSCE
dialogue since 1975, with the adoption of the Helsinki
Final Act (1975), which identiﬁed freedom of movement as one of its founding commitments,4 and which
addressed directly the international migration of workers. A number of OSCE participating States have accommodated signiﬁcant numbers of migrants, while
sometimes still developing comprehensive policy and
legal frameworks for migrants’ protection. Issues related to the human rights of migrants and migrant work-

ers, in particular, have been receiving increasing attention from the OSCE over the last few years. The OSCE
has developed several important commitments to facilitate the movement of people across borders, as well
as within their own countries. There are also speciﬁc
commitments related to the treatment of migrant
workers.5
The OSCE commitment to co-produce the Mediterranean edition of the Handbook derives explicitly
from a series of recommendations made and decisions
taken in the OSCE context, notably:
² Recommendations of the OSCE 2006 Mediterranean Seminar in Sharm El-Sheikh;
² Recommendations of the OSCE 2005 Mediterranean Seminar in Rabat;
² Decision No. 2/05 on Migration (December
2005);
² Ministerial Statement on Migration (December
2006);
² Report to the Ministerial Council on OSCE Migration Activities in 2006, point 3;
² OSCE Strategy to address threats to security and
stability in the 21st century (December 2003);
² Permanent Council Decision No. 571 on Further
Dialogue and Co-operation with the Partners for
Co-operation and exploring the scope for wider
sharing of OSCE norms, principles and commitments with others (December 2003).
These documents call for, among other things, the
OSCE to identify additional ﬁelds of co-operation and
interaction with the OSCE Mediterranean Partners for
Co-operation for the purpose of enhancing mutual security (PC.DEC/571/Corr.1); and for the OSCE to facilitate, within its comprehensive approach to security:
dialogue, partnership and cooperation between its participating States and the Mediterranean Partners on
migration-related issues (MC.DEC/2/05 and MC.
DOC/6/06). In the OSCE Ministerial Statement on Migration, the participating States acknowledged the
Handbook to be an eﬀective tool for capacity-building
in labour migration management (MC/DOC/6/06).
The last two OSCE Mediterranean Partners Seminars have discussed issues related to migration, integration, tolerance and non-discrimination. The need to
ﬁnd more concrete, result-oriented ways of improving
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TEXTBOX 1

13th OSCE Ministerial Council Decision No. 2/05 Migration
The Ministerial Council,

Taking into account the initiatives taken and the work

Reaﬃrming the commitments related to migration,

done by the OSCE during 2005 in addressing the issue

and in particular regarding migrant workers, and other

of migration and integration, in particular, the Human

relevant commitments, especially those recognized in

Dimension Seminar on Migration and Integration, the

the Helsinki Final Act (1975), the Madrid Document

Thirteenth OSCE Economic Forum and the 2005 Medi-

(1983), the Vienna Final Document (1989), the Copen-

terranean Seminar,

hagen Document (1990), the Charter of Paris for a New
Europe (1990), the Moscow Document (1991), the Hel-

Welcoming the existing co-operation between the

sinki Document (1992), the Budapest Document (1994)

OSCE, in particular, the Oﬃce for Democratic Institu-

and documents adopted by the Ministerial Council in

tions and Human Rights (ODIHR) and the Oﬃce of the

Maastricht (2003) and Soﬁa (2004),

Coordinator of OSCE Economic and Environmental
Activities (OCEEA), and relevant international organi-

Recognizing the increasing importance of migra-

zations and institutions,

tion, as well as the challenges and opportunities that it
presents to participating States,

Considering that the OSCE, within its comprehensive
approach to security, could contribute, inter alia, by:

Further recognizing that migration is becoming a
more diverse and complex phenomenon, which needs to

² Working in synergy and developing a stronger part-

be addressed in a comprehensive manner and therefore

nership with international bodies having a speciﬁc

requires a cross dimensional approach at the national,

focus on migration,

regional and international levels,

² Facilitating dialogue and co-operation between
participating States, including countries of origin,

Recognizing that all States should adopt eﬀective national frameworks in order to manage migration,

transit and destination in the OSCE area, as well as
the OSCE Partners for Co-operation and Mediterranean Partners for Co-operation,

Underlining that migration is inherently a transnational issue requiring co-operation between States,

² Assisting the participating States, upon their request, to develop eﬀective migration policies and to
implement their relevant OSCE commitments,

Acknowledging that migration constitutes an important economic, social and human factor for host coun-

² Inviting participating States to consider becoming
parties to relevant international instruments,

tries as well as for countries of origin,
Tasks the Permanent Council to follow up the work
Acknowledging also that successful integration policies
that include respect for cultural and religious diversity

initiated in 2005 and to report to the Fourteenth Meeting of the Ministerial Council;

and promotion and protection of human rights and fundamental freedoms are a factor in promoting stability
and cohesion within our societies,

Tasks the Secretary General as well as relevant OSCE
institutions and structures, to continue their work on
migration issues in all three dimensions.

Determined to ﬁght illegal migration and to address its
root causes,
Bearing in mind the diﬀerent approaches to migration
issues by the OSCE participating States, and drawing on
their experience and best practices,

Source: OSCE (MC. DEC/2/05).
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the dialogue and cooperation between the Mediterranean Partners and the OSCE participating States have
been emphasized. It has been suggested that the Mediterranean Partners could beneﬁt from the OSCE framework to advance their own sub-regional dialogue and
cooperation in the economic and environmental areas.
Migration and, in particular, the need to promote legal
migration and ﬁnd more eﬀective ways and means to
combat irregular migration was suggested as one of the
areas where closer cooperation could be developed. A
way to initiate this dialogue and cooperation could be
through sharing of best practices in the form of the
Handbook.
The involvement of the IOM is based on its ongoing cooperation in migration management areas, in
partnership with the concerned governments, in all of
the countries concerned by this Handbook as well as its
ﬁeld presence in most of the countries and the recommendations of the Migration Dialogue in the Western
Mediterranean (5+5). The 5+5 process, the three Conferences of which were co-organized by the IOM in
2002-2005, reﬂects the extent to which governments
across the western Mediterranean today embrace the
need to work together on common migration challenges and strategies. IOM’s forward-looking agenda
for information exchange, joint management of international borders, agreed forms of labour migration,
migration for development and protection of the human rights of migrants reﬂects the migration management priorities of the broad region.
The ILO participation in producing this Handbook
is based on its mandate since its founding in 1919 to
address workers outside their home countries, as well
as recent recommendations from the
² ILO Plan of Action on Migrant Workers adopted
by the 92nd International Labour Conference, Geneva, June 2004;
² ILO Tripartite Seminar on Capacity Building in
the Maghreb, Algiers, April 2005;
² ILO Tripartite Seminar on Migratory Movements
between Sub-Saharan Africa, the Maghreb and
Europe, Rabat, April 2006; and the
² Africa-Europe Inter-regional Dialogue: Labour
Migration for Integration and Development, Brusels, April 2006.

These decisions and recommendations call on the
ILO to enhance its technical cooperation and capacitybuilding activity on labour migration, particularly in
the Mediterranean region. They emphasize support to
tripartite constituents to put in place data, legislation,
mechanisms and practices of regulating labour migration from a rights-based approach with consideration
for expanding employment and sovereignty.
Both the ILO and the IOM oﬀer considerable experience in the ﬁeld of migration. The ILO has a long-standing mandate to protect persons in their working environment, including those who are outside their own
countries (i.e., migrant workers), and to promote decent
work for all persons. Its unique tripartite structure, recognized role in setting and supervising international labour standards aimed at protecting the rights of all workers, and its expertise in promoting productive employment allows it to play a distinctive role in the ﬁeld of international labour migration.
The IOM is the principal intergovernmental organization in the ﬁeld of migration and is dedicated to promoting humane and orderly migration for the beneﬁt of
all. IOM’s purpose in labour migration is to facilitate the
development of policies and programmes that can individually and mutually beneﬁt concerned migrants, governments and societies. IOM’s activities in the ﬁeld of labour migration have increased signiﬁcantly in recent
years, with several active programmes on labour migration in most regions of the world. These programmes
comprise broadly: government capacity-building; assisting with pre-departure orientation for, and the provision
of information to, migrant workers; facilitating the establishment and implementation of bilateral labour migration arrangements; enhancing the development impact of remittances; and supporting inter-state dialogue
and cooperation on labour migration.
An initial edition of this Handbook was launched in
May 2006 for countries of the Commonwealth of Independent States. Following launch of this Mediterranean
edition in 2007, a specialized regional seminar will have
allowed decision-makers and practitioners from interested countries to discuss speciﬁc areas of the Handbook
in more detail. The aim of this event was to assist participants not only to familiarize themselves with eﬀective
practices carried out in other countries, but also to dis-
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cuss how particular policies presented in the Handbook
might be adapted or developed to suit their speciﬁc migration management situations and to identify key steps
to be taken by the respective governments and other
stakeholders to address speciﬁc labour migration needs.
The Handbook and subsequent workshops will help
create a basis for future dialogue and co-operation among
various national authorities and other stakeholders, and
directly facilitate the exchange of information among
states in the Mediterranean area on eﬀective (as well as
less eﬀective) policies and practices related to labour migration management.

Background
Migrants generally, and migrant workers in particular, are actors in development, in both destination and
origin countries. They contribute skills, labour, knowledge and initiative to the progress of host countries. They
also make major contributions to home countries with
their remittances and the return of talent, which contribute to improving human capital and local economies.
Labour migration has become a key feature in enabling
industrialized countries to meet economic, labour market and productivity challenges in a globalized economy.
Migration today serves as an instrument for adjusting
the skills, age and sectoral composition of national and
regional labour markets. It provides responses to fastchanging needs for skills and personnel due to technological advances, changes in market conditions, and industrial transformations. In countries with aging populations, migration oﬀers a potential for replenishing a declining work force, by injecting younger workers, and
increasing dynamism, innovation and mobility in the labour force.
A growing body of knowledge amply demonstrates
that both male and female migrants make large contributions to economic and social development in both
their host and home countries. Numerous studies show
that migrants ﬁll vital jobs unwanted by natives, and that
their presence, activity and initiative create additional
employment. Migrant contributions to social security
systems are helping balance national accounts in a
number of countries, even though many will never ben-

eﬁt from their own contributions. By working at low or
sub-standard wages, migrants contribute signiﬁcant subsidies which ensure cheap farm produce, accessible services, aﬀordable buildings, and available health care for
example, although they challenge, sometimes involuntarily, prevailing wage and conditions levels in host countries (ILO, 2004a).
Migrant contributions to scientiﬁc, social, cultural
and sports accomplishments are legend in the histories
and identities of many immigration countries.
By volume, with oﬃcial transfers to developing countries estimated at over US$160 billion in 2005, migrant
remittances are the largest international exchange value
after petroleum, and far above current levels of international development aid. While it is often stated that migrant remittances to their home countries, usually developing nations, are expended primarily on consumption,
much of this spending is apparently invested in improving housing, nutrition, healthcare and educational levels
for families back home. These expenditures clearly have
a substantial positive impact on improving human capital, which is the most basic component of development,
and have multiplier eﬀects on expanding local activity in
construction, food production, health care and educational facilities.
An urgent priority today is to reduce the cost of remittance transfers, so that the largest proportion possible arrives for the beneﬁciary family and community,
rather than being paid to ﬁnancial intermediaries in the
form of transfer costs and fees, sometimes reported at
rates of 20 per cent or more.
The social and labour conditions of migrant workers
and the degree of migrants’ integration determine the
levels and degree of economic and social contributions
they make to social and economic welfare in host countries. Speciﬁcally, the conditions of migrant workers directly aﬀect both their abilities to remit part of their
earnings and to acquire skills and knowledge which will
be useful on their return or during permanent settlement elsewhere. Thus, these conditions have a direct
bearing on the level and nature of migrant contributions
to social welfare, human capital formation, and development, especially in their countries of origin. For example,
employment earnings denied to migrants in exploitative
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conditions or which deported migrants are unable to obtain prior to departure are economic resources not only
stolen from the aﬀected workers, but in eﬀect expropriated from the countries of origin to which a signiﬁcant
part would have been remitted.
While protection of the human rights of all migrants
is a legal, political and ethical imperative in its own right,
regardless of economic, ﬁnancial or other considerations, protection of migrant workers, campaigns against
discrimination, equality of treatment, and encouragement of integration are demonstrably essential measures
for ensuring that migration indeed contributes substantially and positively to development, economic and social, in host and home countries alike.
Labour migration, a phenomenon involving human
beings in situations of potential exploitability and inadequate protections, is not one that can be left to market
mechanisms alone to regulate. Deliberate policies and
practices by states and concerned stakeholders are required to ensure that migration beneﬁts both host and
origin countries and the migrants themselves.
In recent years, international dialogue and consultation on migration has increasingly focused on identifying common approaches and means for cooperation
among states in regulating what is by deﬁnition a phenomenon requiring international cooperation. A decade ago, delegates of some 160 countries agreed upon a
comprehensive common agenda in the chapter on migration of the Plan of Action adopted by the 1994 International Conference on Population and Development
(ICPD) in Cairo (UNFPA, 1994). In 2001, the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance adopted the Durban
Declaration and Programme of Action with speciﬁc elements to address treatment and integration of foreigners (UN, 2002).
Over the last several years, regional migration dialogues, in Africa, the Americas, in the Caucasus-Central
Asia region and South-east Asia, have continued discussions and elaborated common approaches. At the
global level, the Berne Initiative, for which the IOM
provided the Secretariat, resulted in the International
Agenda for Migration Management (Swiss Federal Ofﬁce for Migration, 2005a; IOM 2005c), which sets out a

number of common understandings and eﬀective practices for a planned, balanced and comprehensive approach to the management of migration, including labour migration.
Another important contribution was the adoption of
Conclusions and a Plan of Action for migrant workers at
the 2004 International Labour Conference in Geneva.
These Conclusions outline a rights-based approach to
regulating labour migration in the context of labour market and employment considerations. They were adopted
unanimously by ministerial level government representatives and leaders of trade union and employer federations from the 177 ILO Member countries. Following
this Plan of Action, the ILO subsequently elaborated a
non-binding Multilateral Policy Framework for Labour
Migration from a rights’ based approach that takes into
account labour market concerns and the sovereignty of
states (ILO, 2005a). These developments are presented
in more detail in Chapter IX of the Handbook on International Cooperation.
Migration policies and practices can only be viable
and eﬀective when they are based on a ﬁrm foundation
of legal norms, and thus operate under the rule of law.
As such, therefore, they must conform to the minimum
standards accepted by all OSCE participating States,
and IOM and ILO Member States in international human rights and international labour law. Many of these
standards are reiterated at the regional level. There are
also speciﬁc international standards relating to the protection of migrant workers and members of their families. The two ILO Conventions on Migration, the Migration for Employment Convention 1949 (No. 97) and
the Migrant Workers (Supplementary Provisions) Convention 1975 (No. 143), together with the 1990 International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families
(ICRMW), provide a broad legal framework for the development of migration policies and practices with respect to the treatment of migrant workers. Together,
these three instruments comprise an “international
charter” for the protection of migrant workers and provide a normative framework covering most issues concerning their treatment and related inter-state cooperation. Seventy-eight countries have now ratiﬁed one or
more of these three instruments, including a signiﬁcant
number of OSCE participating States and ILO and IOM
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Member States. This international legal framework is
elaborated in Chapter I.
At the same time, labour migration policy can only
be credible and sustainable to the extent it takes into account the interests, concerns and experience of the most
directly aﬀected stakeholders. Key stakeholders are the
many ministries and agencies within government with
responsibility for labour migration, including of course
labour ministries. Consultation and policy-making must
also take into account the other stakeholders: employers’
organizations and businesses that provide employment;
workers’ organizations representing the interests of both
migrant and national workers; civil society bodies; and
certainly men and women migrants.
Migration policies and practices have to respond to
measured and legitimate needs, which also take into account domestic labour concerns. Such a system must
rely on regular labour market assessments to identify and
respond to current and emerging needs for workers, both
high- and low-skilled. Policy and practice will need to address such areas as awareness raising, supervision of recruitment, administration of admissions, training of public service and law enforcement oﬃcials, recognition of
educational equivalencies, provision of social and health
services, labour inspection, rights restoration and recovery for victims of traﬃcking, as well as many other areas.

Labour Migration Trends
and Characteristics
Trends in labour migration
Over the last 45 years, the number of persons living
outside their country of birth has more than doubled,
from an estimated 75 million in 1960 to nearly 191
million in 2005 (UN, 2006a: 1). Worldwide, one in
every 35 persons is a migrant. This trend of increasing
international migration and migrants in absolute terms
can be expected to continue in the coming decades.
Nevertheless, it should be borne in mind that, during
the same period, the world’s population also grew twofold and the proportion of migrants in the total population remains about 3 per cent (IOM, 2003b). Esti-

mates put the number of migrant workers at over 86
million (ILO, 2004a: 7, para.9) and, although there has
been an increase, migrant workers represented no
more than 4.2 per cent of the industrialized countries’
total work-force in 1998 (ILO, 2004a: 5, para.17).
While the majority of international migrants originate from developing countries, it is not only a “SouthNorth” or “East-West” phenomenon. Nearly half of all
reported migrants move from one developing country
to another (ILO, 2004a: 15, para.18). Intra-regional
ﬂows are also signiﬁcant.

Driving forces
Three key determining factors will continue to fuel
international labour migration:
² the “pull” of changing demographics and labour
market needs in high-income countries;
² the “push” of unemployment, crisis pressures
and wage diﬀerentials in less developed countries;
² established inter-country networks based on
family, culture and history.
From the migrant’s point of view, migration is often
a livelihood strategy, since most migration is for economic purposes. It is an outcome of decisions made by
individuals and families that are seeking the best solution, given the opportunities and constraints they face.

Type of flows
A substantial proportion of labour migration is unauthorized, amounting to an estimated ten to ﬁfteen percent of overall total stocks and ﬂows (ILO, 2004a: 11,
para. 36).6 This is a negative feature of the phenomenon,
usually reﬂecting contradictions between strong labour
demand and supply factors facing limited or inaccessible
channels for regular legal migration. Measures for preventing or reducing irregular labour migration are discussed in Chapter VIII of the Handbook.
All labour markets need both highly skilled and lower
skilled workers. While destination countries are now
competing for highly skilled workers, many host societies
are hesitant about admitting lower skilled workers. Nevertheless, there are frequently acute shortages of labour in
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certain sectors in some countries, particularly where national workers are unavailable for or are unwilling to take
the low-skilled jobs in agriculture, construction, domestic
work, hotel and restaurant work, and other services.
Consequently, numerous governments are developing temporary worker programmes to meet labour needs
in these sectors. Examples of such programmes and how
they work are provided in Chapter VI of the Handbook
(see Section VI.4 below).

Feminization of labour migration
Almost half of the 191 million migrants in the world
today are women (UN, 2006: 3) (see Table 1). While
women have always migrated as spouses and family
members, they are increasingly migrating independently. Women migrants take up both skilled and lessskilled employment in destination countries, although
in both cases, these tend to be gender-speciﬁc jobs or
jobs in sectors where women predominate. As skilled
migrants, women frequently work in the welfare and
social professions, as teachers, social workers and nurses. As less-skilled migrants, they are mainly employed
as domestic or care workers, as “entertainers”, in the

garment manufacturing industry and, to a lesser extent, in agriculture (Piper and Sattherthwaite, 2007). In
a number of European countries (particularly in France,
Italy and Spain), the Gulf Cooperation Council States,
and in some countries in the Middle East (e.g. Jordan
and Lebanon), the domestic service sector remains the
most important employment category for migrant
women (Piper and Sattherthwaite, 2007).
However, when international labour migration is
discussed from a gender perspective, women are too
often portrayed as victims of traﬃcking and other exploitative practices, largely because of the gender-segregated sectors in which many migrant women tend to
work, such as domestic services, and due to the fact
that they are much more prone to suﬀer discrimination on account of their gender than their male counterparts. In this respect, they often suﬀer ‘double’ discrimination, as women and as migrants. While these
abuses and exploitation are certainly widespread, the
migration of women can also bring numerous beneﬁts
to themselves and their families and also to the development of their countries of origin. Therefore, women
migrants are increasingly becoming important actors
in the economic transformations taking place in their

TA B L E 1

Percentage of Female Migrants among the Total Number
of International Migrants, by major area, 1960-2000
Major Area

1960

1970

1980

1990

2000

World

46.6

47.2

47.4

47.9

48.8

More developed regions

47.9

48.2

49.4

50.8

50.9

Less developed regions

45.7

46.3

45.5

44.7

45.7

Europe

48.5

48.0

48.5

51.7

52.4

Northern America

49.8

51.1

52.6

51.0

51.0

Oceania

44.4

46.5

47.9

49.1

50.5

Northern Africa

49.5

47.7

45.8

44.9

42.8

Sub-Saharan Africa

40.6

42.1

43.8

46.0

47.2

Southern Asia

46.3

46.9

45.9

44.4

44.4

Eastern and South-eastern Asia

46.1

47.6

47.0

48.5

50.1

Western Asia

45.2

46.6

47.2

47.9

48.3

Caribbean

45.3

46.1

46.5

47.7

48.9

Latin America

44.7

46.9

48.4

50.2

50.5

Source: Zlotnik (2002).
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TEXTBOX 2

Women Migrant Workers and the Need for Gender Sensitive Policies
“Times have changed, and today more and more

tances. ... [W]omen... have [also] forged eﬀective infor-

women migrate not to join their partner, but in search

mal trade links between their home and host countries.

of employment in places where they will be better paid

Women migrants are becoming agents of economic

than in their home country.”

change.”

“[M]any female migrants are more vulnerable to hu-

“The factors leading to female migration and those

man rights abuses since they work in gender-segregated

conditioning the outcome are likely to diﬀer from those

sectors of the economy, such as domestic work, enter-

relating to male migration. Immigration and emigration

tainment and the sex industry, unprotected by labour

policies and regulations are often gender-insensitive

legislation or policy. Many women are in unskilled jobs

and not gender-neutral in intent or impact. Policies

with limited prospects for upward mobility; they earn

and regulations often reproduce and intensify existing

low wages, work long hours, and have little or no job

social, economic and cultural inequalities between men

security or rights to social beneﬁts. They are frequently

and women [...]. The over-generalization/misperception

unaware of their rights and obligations, and hesitate to

that “men migrate; women are traﬃcked” can lead to

lodge formal complaints against employers or others,

additional biases in migration policies.

preferring to suﬀer harassment and violence. ...
It is not only emigration and immigration policies that
Despite these diﬃculties and constraints, migration

should be gender-sensitive. Broader economic and social

can empower and help to emancipate migrant women.

policies and legal provisions that perpetuate or reinforce

It oﬀers new opportunities and ﬁnancial independence

gender inequality or discrimination in a country should

abroad as well as status within their family and home

also be addressed.”

community. ...
Sources: IOM (2003c: 7, Textbox 1.1), ILO (2003c
Female migrant workers are major contributors to
their home country’s foreign revenue through remit-

home societies. Consequently, it is important that policy-makers become more aware of the signiﬁcant role
that women play in labour migration and the speciﬁc
issues their migration raises. They should also ensure
that gender aspects of labour migration are mainstreamed into the relevant policies developed both in
countries of origin and destination (Textbox 2).

The OSCE Area
The OSCE countries span a number of regions displaying distinct migration characteristics.
Firstly, the OSCE area includes two traditional countries of immigration, Canada and the United States,

– Booklet 1: Why the focus on women international
migrant workers, pp. 11, 13 and 50).

both of which receive immigrants for permanent settlement, including those who come for employment-related reasons. However, these countries have also established and increasingly utilize temporary labour migration programmes, particularly for less-skilled jobs.
Secondly, OSCE encompasses the whole of the European Union (EU), which constitutes the quintessential labour migration system, with its free movement of
workers regime. This regime has been in operation
since the late 1960s and is also supported by a generous framework of social provisions. The enlargement
of the EU to 27 Member States in 2007 increases considerably the geographic space in which free movement of labour occurs, although only a minority of the
old Member States have opened up their labour markets to workers from the new Member States. As a result, the enlarged regime will probably not be fully
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TEXTBOX 3

Migration from the Southern Mediterranean to Europe
Migrants from Arab countries on the southern shore of the
Mediterranean began moving to Europe early in the 20th cen-

situations after they had legally entered destination countries.
In either case, authorities did not welcome them.

tury. The French population census of 1912 shows the presence of 5,000 Algerians active in diﬀerent economic sectors in

These new migrant workers took up jobs in agriculture,

France. By 1936, this number had reached 73,000, responding

hotels and restaurants, construction, small manufacturing

1

to active recruitment of migrant workers by France.

enterprises and low productivity personal and other services.
A pull factor clearly existed in the functioning of the econo-

Flows from the southern shore of the Mediterranean to

mies and labour markets in the European Mediterranean

Europe took on a diﬀerent signiﬁcance and magnitude in the

countries. Demand was further strengthened by demographic

1950s and 1960s. France, Belgium, Germany and the Neth-

trends negatively aﬀecting labour force growth rates. While

erlands entered into agreements to recruit workers from

manufacturing had declined in industrialized northern Eu-

Algeria, Morocco and Tunisia to sustain the extended “golden

ropean economies, the construction industry was buoyant,

growth” period that followed World War II. France opened

responding to and fuelling growth. In the new destination

recruitment centres in the North African countries. Work-

countries of Southern Europe, agriculture still represented

ers arriving to European countries on their own were also

a relatively large share of Gross Domestic Product (GDP)

welcomed.

while the tourism sector and manufacture in small enterprises
needed labour.

Migrants were semi-skilled to low-skilled men with limited
educational attainment, unaccompanied by their families.

Push factors were also at play. High labour force growth

They were mainly engaged in the manufacturing sector. They

rates and low rates of job creation resulted in unemployment,

were granted residence and working permits. Formally em-

underemployment and poverty, not only in the Maghreb

ployed migrant workers were covered by labour code protec-

countries, but elsewhere around the Mediterranean. Egypt

tions with explicit right to equality of treatment with native

became an important origin country of migrant workers.

workers. They had access to courts and to judicial remedy.

War and instability in Lebanon provoked another push factor to European countries. A combination of economic and

With the advent of the world economic slowdown and the

political push factors characterized the Palestinian Territo-

ﬁrst steep rise in oil prices in 1973-1974, European countries

ries, Jordan and Syria. Nonetheless, the Maghreb countries,

changed their policies, shutting their doors to further migra-

especially Morocco, remained the main origin of ﬂows of

tion. France closed its recruitment centres. Following the

Arab migrant workers to Europe.

substantial increase in its oil revenues, Algeria also decreed the
end of its migrant worker sending policy. A decade ensued of

At this stage, women increasingly joined the ﬂows as active

sharply decreased ﬂows essentially limited to movements for

participants in economic activities. Expanding and higher-lev-

family reuniﬁcation. This evolution coincided with the develop-

el female education coupled with the absence of job opportu-

ment of a migration system that linked Arab labour sending

nities pushed them to seek employment in European Medi-

countries with Gulf region labour destination countries.

terranean countries. They largely took up jobs in the hotel
and restaurant sector as well as in domestic services. Migrant

In the mid-1980s, ﬂows across the Mediterranean resumed

women also sought employment at higher skilled levels.

at higher rates. Family reuniﬁcations increased but also
irregular migration emerged. New countries joined the Medi-

Similar push factors in Sub-Saharan Africa were rein-

terranean migration system and supplanted the traditional

forced by political conﬂicts and environmental degradation.

ones as main destinations. Italy and Spain, and then Greece,

From the Sahel and West Africa, migrants headed to Europe

long established countries of emigration, started receiving

through territories of their northern neighbours. North Africa

migrant workers from the Southern Mediterranean shore.

thus became a region of transit as well as origin. For Sub-Sa-

This time around, a large proportion of migrant workers ar-

haran migrants who could not make it to Europe, it became a

rived through unauthorized means, or overstayed in irregular

destination.
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Some voices in Europe perceived increased migration as a

These needs were further illustrated by projects put in place by

threat to the stability of their labour markets and societies. As

Southern European countries to meet demand for labour with

of the 1990s, European countries reacted to the new immigra-

workers from Southern shore Mediterranean and Sub-Saharan

tion through a host of development, migration control and

countries. This is an explicit recognition of the pull factors at

labour market policy measures. Some sought to apply a mix of

play in European countries. This recognition was reinforced

diﬀerent types of policies.

in 2007 by communications of the European Commission on
circular and highly skilled migration.
i

Under the Barcelona process, the European Union (EU)
entered into association agreements with countries of the

The settlement of migrant workers in European countries

southern and eastern shores to promote economic growth

raises issues of equality of treatment and non-discrimination.

and job creation through liberalizing trade and establishment

Labour laws provide for this fundamental principle in respect

of a Euro-Mediterranean free trade area. Protocols were con-

of regular migrants, but practice is often wanting. Equality

cluded that provided ﬁnancial assistance to Southern Medi-

of treatment and non-discrimination are essential human

terranean countries to adapt and upgrade their economies.

and labour rights. Beyond ethical grounds, they are crucial

Provisions in the agreements with the Maghreb countries

for preserving the competitiveness of native workers in their

were dedicated to migration. They reaﬃrmed basic principles

own labour markets. Accepting treatment of migrant workers

of equality of treatment and non-discrimination for migrants

at lower terms and conditions reduces their labour cost and

from these countries in Europe in regular situations. In the

undermines opportunities and conditions for native workers.

case of Egypt, migration was dealt with in agreement chapters
on dialogue and cooperation on social matters.

Admitting that eﬀective and eﬃcient governance of labour
migration cannot be unilateral, countries of origin, transit

For migrants in irregular situations, these agreements

and destination have recognized international cooperation as

stipulated readmission by countries from which they had

the method to maximize beneﬁts and reduce risks to all con-

departed. Bilateral readmission agreements were also

cerned. The 5+5 annual meetings were instituted at the begin-

concluded between countries on the northern and southern

ning of this decade to discuss cooperation in migration issues.

shores. Measures were taken to return migrants in irregular

They brought together ﬁve countries from the Mediterranean

situations to their countries of origin. Surveillance of coasts

shore of the EU with ﬁve countries from North West Africa.

and sea-lanes was upgraded to reduce the number of irregular

In 2006, two international conferences gave expression to

migrants reaching European territories. Camps were opened

international cooperation between all countries that are par-

for those who had circumvented control.

ties to migration processes across the Mediterranean. In July
2006, an international conference on migration and develop-

Channels for regular migration narrowed. Access to Euro-

ment brought together in Rabat, Morocco, member States of

pean territories was made increasingly diﬃcult through long

the EU with North African, Sahel and West African countries.

and burdensome visa requirements. Conditions for family

The premise in discussions was that development needed to

reuniﬁcation were tightened. Migrant workers in regular

be promoted in African countries. In return, the latter were

situations were given incentives to return to their countries of

required to cooperate in checking irregular ﬂows. In Novem-

origin. Co-development policies came into being that sought

ber 2006, delegates from countries across Africa and Europe

to encourage regular migrants to return home by aiding them

met Tripoli, Libya under joint auspices of the African Union

in their reinsertion in labour markets and in contributing to

and the EU to address development and migration challenges.

the development of their countries of origin.
For immigration and labour market purposes, numerous

Source: ILO International Migration Programme (May 2007).

countries of destination carried out regularizations of the situations of unauthorized migrant workers. In the 1990s, Greece,
Italy, Portugal and Spain adopted immigration laws that have
been subsequently revised in several countries. Regularizations
and revisions of immigration laws revealed needs to adjust
to evolving realities driving international labour migration.
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This process started with the November 1995 Barcelona conference that brought together member States of the EU and 11 Mediterranean countries. The conference adopted a Declaration and Plan of
Action, consisting of measures grouped in three baskets: Political and
security chapter, Economic and ﬁnancial chapter and social, cultural
and human chapter. To operationalize the Declaration and Plan of
Action, the EU entered into association agreements with the countries on the southern and eastern shores of the Mediterranean.

operational until January 2013 due to transitional arrangements agreed at the time of the accession of the
new Members (Section IX.1.3.2 below).
The EU also serves as a major destination region for
migrant workers from outside the EU (third countries).
To date, individual EU Member States, in the exercise of
their sovereignty, have largely conducted their own admission policies, a number of which are discussed in the
Handbook. Indeed, within the EU, signiﬁcant policy differences are discernible at the national level between EU
Member States in the north and those in the south, such
as Italy and Spain, which have a more recent experience
of labour immigration, including signiﬁcant irregular
movements. However, since the entry into force of the
Amsterdam Treaty in 1999 amending the EC Treaty, the
EU has obtained a mandate to develop a common policy
on the admission and treatment of third-country nationals
arriving in the EU, including persons entering for the purpose of taking up employment or self-employed activities.
In this regard, in December 2005, the European Commission advanced a policy plan for legal migration, which lays
down a road-map for EU common policy-making in this
area for the next four years (Textbox IX.5) (EU, 2005h).
Thirdly, all the EU Member States as well as OSCE
participating States to the east of the EU are Members of
the Council of Europe, which has developed its own approach to migration, including the adoption of a number
of multilateral legal instruments aimed at regulating the
lawful movement of migrant workers within the region
and guaranteeing their fair treatment as well as a recent
Convention on Action against Traﬃcking in Human Beings (EU, 2005a). The Council of Europe is also home to
the European Convention on Human Rights, discussed
in Section I.4 below, which is applicable to its 47 Member States,7 all of which are also OSCE participating
States, and which protects all persons, including non-nationals, present within their borders.
A fourth region, which is rapidly gaining in importance as far as labour migration is concerned, is the Commonwealth of Independent States (CIS). The largest
country in this region, the Russian Federation, is home to
the second largest number of migrants after the United
States; Ukraine is fourth after Germany and Kazakhstan
is ninth.8 CIS countries are also among the top ten countries of origin in the world. Emigration from CIS coun-

tries is dominated by ﬂows to the CIS (80%) with the
Russian Federation the principal destination, followed by
Kazakhstan and Ukraine. Studies have estimated that
there are 3-5.5 million irregular migrants in Russia, but
only 300,000 migrant workers with proper documentation in 2005. An estimated 2 million of these undocumented workers are from Central Asia, including some
600,000 from Tajikistan, about 10 per cent of the Tajik
population, and up to 500,000 from the Kyrgyz Republic.
Many of these migrants are ﬁlling a niche in the Russian
labour market by doing jobs that Russians do not want.
At the same time, labour migration and remittances sent
to families have become a survival strategy and a ﬁnancial safety net. Remittances are estimated at some 4-7 per
cent of GDP in Armenia, Georgia and Tajikistan and
over 20 per cent of GDP in Moldova. Labour migrants
often work in the informal sector in Russia.
A ﬁfth region has long been important: the Mediterranean basin, comprising North African countries
and the eastern Middle East countries (also referred to
as the Med-MENA region), as well as Southern Europe.
Over the years, the migrant streams have deﬁned themselves in diﬀerent ways and the region comprises countries that increasingly present characteristics of origin,
transit and destination for labour migration. In recent
years, migration has gained an impetus, where its rate
of growth largely exceeds that of national populations
of several Med-MENA countries (Textbox 3). Emigration is a paramount concern for these countries and it
is estimated that the number of ﬁrst-generation emigrants range between 10 and 15 million according to
whether migrants are counted by destination or origin
countries. First-generation emigrants from the ten
Med-MENA countries (Algeria, Egypt, Israel, Jordan,
Lebanon, Morocco, Palestinian Territories, Syria, Tunisia and Turkey) would appear to represent some 4.8
per cent of their aggregated population that amounted
to 260 million in 2005. However, immigration to most
of the Med-MENA countries is gaining in importance,
particularly that destined for the region itself as well as
that intending transit to Europe. Many countries of the
region have mooted the idea of joint migration management to secure labour mobility and labour circulation. What emerges from international dialogue will
not only help in better managing emigration from the
region, but will also inﬂuence immigration policies
within the region, which will evolve accordingly.
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Regulation of Migration:
The Need for a Deliberate
Policy Approach
States regulate migration in order to attract and manage inﬂows and, in some cases, to promote and manage
outﬂows. The challenge for states is to manage migration for the beneﬁt of countries of origin and of destination, and of migrants and their families. It is impossible
to realise this objective, however, without the establishment of a robust policy approach, which is also suﬃciently ﬂexible to respond to the changing dynamics of
the labour migration phenomenon.
An important objective of this Handbook is to emphasize that successful management of labour migration
requires a deliberate approach to address the complex
range of policy issues and choices involved. Later sections in the Handbook elaborate the parameters of such
an approach and advance policy responses that appear to
work, while also discussing those which have been less
successful. Countries that have achieved relative success
in managing labour migration have done so, because they
have been prepared to admit past policy failures and to
experiment with new approaches.
Countries of origin and destination face both common and diﬀerent priorities and issues, in terms of emphasis, in formulating labour migration policy. In Chapter II, the Handbook looks at the issues underlying policy
responses. This is followed by national policy responses

from the perspective of countries of origin and destination in Chapters III to VII.
However, given the transnational nature of labour
migration, a policy framework developed solely at the national level, no matter how innovatively or meticulously
crafted, will be insuﬃcient to meet all the challenges
posed. Consequently, a framework should be ﬁrmly rooted in bilateral, regional and multilateral mechanisms, in
terms of both formal and informal co-operation, which
inform and supplement national approaches. In this regard, it is important to underline the role of the international legal framework, located in international human
rights and labour law (Chapter I), since it presents a model for the development of national legislative structures
protecting the rights of migrant workers, which is discussed in Chapter VII below. In addition, Chapter IX of
the Handbook, on international cooperation, examines
bilateral arrangements regulating labour migration
movements, largely on a temporary basis, between countries of origin and destination (Section IX.1.1); regional
integration mechanisms and regional agreements (Sections IX.1.2-IX.1.5): global level agreements (Section
IX.1.6); and the development of forums at all levels (global, regional and bilateral) where government policymakers, social partners and other pertinent stakeholders
can discuss, consult and exchange information, experiences and best practices on labour migration (Sections
IX.2 and IX.3). The important issue relating to the global
regulation of the mobility of workers in the context of the
provision of services in also discussed in this Chapter of
the Handbook.
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ENDNOTES
1

There are 56 participating States in the OSCE: Albania, Andorra, Armenia, Austria, Azerbaijan, Belarus, Belgium, Bosnia and
Herzegovina, Bulgaria, Canada, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Georgia, Germany,
Greece, Holy See, Hungary, Iceland, Ireland, Italy, Kazakhstan, Kyrgyzstan, Latvia, Liechtenstein, Lithuania, Luxembourg,
Malta, Moldova, Monaco, Montenegro, Netherlands, Norway, Poland, Portugal, Romania, Russian Federation, San Marino,
Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland, Tajikistan, the former Yugoslav Republic of Macedonia, Turkey, Turkmenistan, Ukraine, United Kingdom, United States of America, Uzbekistan. With the exception of Andorra, Holy See, Liechtenstein, Monaco and Uzbekistan (as of December 2006), these countries are also IOM Member or Observer States (the Russian Federation, San Marino, the former Yugoslav Republic of Macedonia and Turkmenistan are Observers). Similarly, with
the exception of Andorra, Holy See, Liechtenstein, and Monaco, the above countries are ILO Member States (as of 10 November 2005).

2

The terminology “origin” and “destination” countries is used in the Handbook interchangeably with “home” and “host” countries or “sending” and “receiving” countries, although it is acknowledged that a preference may exist for using the ﬁrst set of
terms.

3

For the purpose of the Handbook, the terms “migrant worker”, “foreign worker” or “labour migrant” are synonymous.

4

“[P]articipating States… make it their aim to facilitate freer movement and contacts individually and collectively, whether pri
vately or oﬃcially, among persons, institutions and organizations of the participating States” (Cooperation in Humanitarian
and Other Fields, Section I (Human Contacts), Recital 5), (OSCE, 1975).

5

At the request of a number of OSCE participating States, at the 2003 Human Dimension Implementation Meeting, a special
session was dedicated to the issue of protecting the human rights of migrant workers. Moreover, the issue of tolerance towards, and non-discrimination of, migrant workers was a topic of a special session at the OSCE Conference on Tolerance and
the Fight against Racism, Xenophobia and Discrimination that took place in Brussels on 13-14 September 2004. Additional
emphasis on the rights of migrants was put at the Maastricht Ministerial Council in December 2003. In accordance with the
OSCE Maastricht Ministerial Council Decision No. 4/03 on Tolerance and Non-Discrimination (para. 11), the OSCE was
called on to reinforce its activities aimed at “combating discrimination against migrant workers … [and] to facilitate the integration of migrant workers into the societies in which they are legally residing”.

6

See also: Hamilton, T.J. and Williamson, J.G. (2002) What fundamentals drive world migration? National Bureau of Economic
Research Working Paper 9159. September 2002. Cambridge, USA (p.3).

7

Indeed, the only OSCE participating States not members of the Council of Europe are the European states of Belarus and the
Holy See, and the Central Asian Republics of Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan, and Uzbekistan, and Canada
and the United States.

8

Data on the CIS from discussion on the forthcoming World Bank report on Labour Migration in Europe and Central Asia, Geneva, October, 2005 (World Bank, 2005).
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I. International
Legal Framework
for the Protection
of Migrant Workers
The protection of the rights of workers employed
outside their countries of origin has been a subject of
increasing concern among countries of the Mediterranean region. A large array of international instruments
exists to provide parameters for the regulation of international migration and standards for human and labour rights. Indeed, most countries around the Mediterranean have ratiﬁed one or more of the International Conventions relating to the protection of migrant
workers.
The rights and freedoms stipulated in the Universal
Declaration of Human Rights apply equally to migrants
as to any other individual, as do the provisions of the
human rights instruments which have subsequently
been developed by the UN. The protection of the human rights of men and women migrant workers and
the promotion of their equal opportunity and treatment is also embedded in the Preamble to the Constitution of the International Labour Organization (ILO)
of 1919, and in the Declaration of Philadelphia of 1944.
Special attention is devoted to migrant workers in the
ILO Declaration on Fundamental Principles and Rights
at Work and its Follow-up (1998).
Apart from the adoption of speciﬁc international
standards protecting the rights of migrant workers,
which also form the basis of the recent non-binding
ILO Multilateral Framework on Labour Migration
(ILO, 2005a), discussed in Section IX.2.5.2 below, concern for migrant workers has been expressed through
the insertion of speciﬁc provisions targeting migrants
in the respective Declarations, Plans and Programmes
of Action of UN World Conferences1 held over the

past decade and the appointment of a UN Special Rapporteur on the human rights of migrants in 1997.2
While this chapter discusses the international legal
framework for the protection of migrant workers, it is
important to underline that other areas of international law are also relevant for the mobility of workers.
One signiﬁcant area is the law regulating international
trade and particularly the provision of services under
the General Agreement on Trade in Services (GATS),
where Mode 4 is concerned with cross-border movements of “natural persons” for this purpose. As discussed below, international instruments protecting migrant workers do not generally disturb the sovereign
right of states to regulate the admission of migrant
workers into their territory, but GATS Mode 4 may
have the potential to make a considerable impact on
the temporary entry of workers in the context of services provision. Indeed, this would be the case if the current narrow categories under GATS Mode 4 applicable
mainly to business executives and intra-corporate transferees were expanded to include broader groups of persons. GATS Mode 4 is discussed further in Section
IX.1.7.2 in Chapter IX on International Cooperation.

I.1 International
Human Rights Law
International human rights law is found in the International Bill of Rights, which contains the nonbinding Universal Declaration of Human Rights
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(though most of its provisions are generally recognized
as constituting International Customary Law) and two
general human rights treaties, the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).3 It should be emphasized that
these instruments protect all human beings regardless
of their nationality and legal status.4 Therefore, migrant workers, as non-nationals, are generally entitled
to the same human rights as citizens. While the International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families
(ICRMW) (1990) (Section I.2.2 below) is the UN instrument of most direct relevance to migrant workers
(Cholewinski, 1997: ch. 4), there are also several other
UN instruments that are of importance in terms of
protecting migrants from discrimination and exploitation on grounds other than their non-national status.
The International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD) (1965),
currently one of the most widely ratiﬁed of the UN human rights conventions, binds States parties to outlaw
discrimination on the grounds of race, colour, descent,
or national or ethnic origin against all individuals within the jurisdiction of the State and to enact sanctions
for activities based upon such discrimination. The
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) (1979) consolidates the provisions of existing UN instruments concerning discrimination on the basis of sex and applies
to citizens and non-citizens. Other human rights instruments of relevance to migrant workers include the
International Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punish-

ment (CAT) (1984) and the International Convention
on the Rights of the Child (CRC) (1989). In recent
years, the supervisory Treaty Bodies for these conventions have increasingly addressed the application of
Convention provisions to situations of migrants and
migrant workers in the countries reviewed.
It is important to keep in mind a number of basic or
fundamental rights, which are frequently violated in
respect of migrant workers. These rights are found in
the general international human rights instruments
and are also protected by most national constitutions.
Clearly, these rights include freedom from slavery,
forced labour, degrading or inhuman treatment or
punishment. There is little doubt that the working and
living conditions of some migrant workers in certain
parts of the world are very similar to the situations depicted in these rights’ violations. Such treatment is often evident in respect of those migrant workers who
have been traﬃcked or abused; placed in situations of
debt bondage where they ﬁnd themselves unable to escape a certain abusive employment situation until they
have paid oﬀ their debts to the employer, agent or recruiter; and other forms of exploitation. Women migrants, because of the gender-speciﬁc jobs or sectors in
which they predominate, are particularly vulnerable to
such abuses. Slavery and forced or compulsory labour
in respect of migrant workers is prohibited by general
international human rights law, speciﬁc international
instruments against slavery and slavery-like practices
and ILO standards (Sections I.2.1 and I.3 below).
Formerly accounting for only a small percentage of
clandestine migration, labour traﬃcking and smug-
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gling have been broadly aﬀected by the changing nature of international migration, and “unless [they are]
brought under control, [they] could become one of the
dominant forms of abusive migration in the years to
come” (ILO, 1999: para.289). Recognizing that such
action requires a comprehensive international approach, the UN General Assembly adopted, in 2000,
the UN Protocol to Prevent, Suppress and Punish Trafﬁcking in Persons, especially Women and Children
(Traﬃcking Protocol) and the Protocol Against the
Smuggling of Migrants by Land, Sea and Air (Smuggling Protocol), supplementing the UN Convention
Against Transnational Organized Crime (UN, 2000b).5
The broad range of measures required to prevent or reduce irregular migration, including its most abusive
forms, are considered in Chapter VIII.
All migrant workers and their families regardless of
their legal status are also entitled to the right to be free
from arbitrary arrest and detention, which is protected
by international human rights standards against deprivation of liberty, such as those in ICCPR (Art. 9). Many
migrants, including those authorized to work, are often subject to conﬁnement and harassment by border
oﬃcials as well as the police in destination countries.6
Particularly important human rights for migrant
workers are the freedom of movement within the country and the right to leave.7 Unfortunately, it is not uncommon for employers, recruitment agents, or even
government oﬃcials in certain countries, to conﬁscate
the passports of migrant workers to ensure that they
do not leave before their work is completed. While
these rights might justiﬁably be restricted for a number
of legitimate reasons, such as the protection of national security and public order, provided that the means
adopted are proportional to the objective concerned,
the conﬁscation of a passport to ensure that a migrant
worker completes his or her work cannot constitute a
legitimate State objective.8
Special attention should also be devoted to ensuring that migrant workers and their families are aﬀorded eﬀective protection from violence, threats and intimidation, and from xenophobia and discrimination,
including at the hands of public oﬃcials and private
persons or entities (e.g. employers) as well as the general population (Section II.2.5 below). In this regard,

an important right is the right of equal access with nationals to the courts (including labour courts or tribunals),9 so that migrant workers can seek redress for
abuses in the country of employment. This right
should be facilitated and also include provision for free
legal assistance, particularly if migrants do not possess
the means to pay.
Finally, while not central to the protection of migrant workers, international refugee law, as embodied
largely in the 1951 Geneva Convention relating to the
Status of Refugees and its 1967 Protocol (UN, 1951,
1967) is of some relevance. Firstly, migrants who are
victims of traﬃcking for the purpose of labour exploitation may well also have a valid claim for refugee status on account of their persecution by non-state actors
(Art.1(A)(2)). Secondly, the Geneva Convention contains a number of provisions on access to employment
applicable to refugees who are lawfully staying in the
territory of Contracting parties (Art.17).

I.2 ILO and UN Conventions concerning
Migrant Workers:
A Complementary Set
of Standards
I.2.1 ILO conventions
The ﬁrst international instruments providing for
more comprehensive solutions to the problems facing
migrant workers include the Migration for Employment Convention, 1949 (Revised) (No. 97) and the Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143), as well as their accompanying
Recommendations.10 Forty-seven states have ratiﬁed
Convention No. 97 and 23 have ratiﬁed Convention
No. 143.11 In the Mediterranean region, Algeria, Cyprus, France, Israel, Italy, Portugal and Spain have ratiﬁed ILO Convention 97, and Cyprus, Italy and Portugal also ratiﬁed Convention 143.
Because migration often has consequences on
both the migrant workers and members of their fam-
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ilies, ILO instruments on migrant workers provide for
guarantees and facilities to assist migrant workers
and their families in all stages of the migration process. It is worth recalling that the ILO Conventions do
not aﬀect the sovereign right of each Member State to
allow or refuse a foreigner entry to its territory and
that it is for each State to determine the manner in
which it intends to organize the potential entry of migrant workers or the refusal of their entry. The instruments’ provisions do not depend on reciprocity
and are also intended to cover refugees and displaced
persons in so far as they are workers employed outside their country.
While the ILO instruments concerning migrant
workers do not cover all migrant-related operations
(for example, they do not deal with the elaboration
and establishment of a national labour migration policy), the principles enshrined in these instruments
provide an important framework for guidance on what
should constitute the basic components of a comprehensive labour migration policy, the protection of migrant workers and measures to facilitate as well as to
control migration movements. More speciﬁcally, they
call for measures aimed at regulating the conditions in
which migration for employment occurs and at combating irregular migration and labour traﬃcking, and
measures to detect the illegal employment of migrants
with the aim of preventing and eliminating abuses.
They also contain provisions on cooperation between
states and with employers’ and workers’ organizations
in this regard.
In addition, the instruments call for measures relating to the maintenance of free services to assist migrants and the provision of information, steps against
misleading propaganda, and the transfer of earnings.
They deﬁne parameters for recruitment and contract
conditions, participation of migrants in job training
and promotion, and for family reuniﬁcation and appeals against unjustiﬁed termination of employment or
expulsion. They contain special provisions on access
to social services, medical services and reasonable
housing. Lastly, but essentially, they call for the adoption of a policy to promote and guarantee equality of
treatment and opportunity between regular status migrants and nationals in employment and occupation in
the areas of access to employment,12 remuneration, so-

cial security, trade union rights, cultural rights and individual freedoms, employment taxes and access to legal proceedings.
It should be noted that Conventions Nos. 97 and
143 allow for a number of exceptions with respect to
the categories of migrants covered by the instruments,
notably seafarers (covered by a wide range of speciﬁc
Conventions), frontier workers and short-term entry
members of the liberal profession and artists, as well as
the self-employed. Convention No. 143 also excludes
trainees and speciﬁc duty assignments. However, these
exclusions in this Convention only apply to Part II,
which deals with equality of opportunity of regular migrants with nationals. They do not exclude these categories of migrant workers from the basic level of protection relating to basic human rights provided for in
Part I of Convention No. 143.

I.2.2 UN Migrant Workers
Convention (ICRMW)
The International Convention on the Protection of
the Rights of All Migrant Workers and Members of
Their Families (UN Migrant Workers Convention,
ICRMW)13 was adopted by the UN General Assembly
in December 1990. To date, it has been ratiﬁed or acceded to by 37 States and 14 others have signed it. In
the Mediterranean region, Algeria, Egypt, Libya, Morocco, Syria and Turkey have ratiﬁed the Convention.
However, it has not been ratiﬁed yet by any major
Western industrialized country.14 The UN Convention
embodies most of the substantive provisions of the
ILO Conventions and in some ways goes beyond them.
The UN Convention and ILO Conventions Nos. 97 and
143 can therefore be considered as complementary
(Textbox I.1) (Taran, 2003, 2007).
While the long-term objective of the UN Convention is to discourage and eliminate irregular migration,
at the same time it furthers the rights and protections
of persons migrating for employment, including those
who ﬁnd themselves in an irregular situation. Other
signiﬁcant aspects of the Convention include the fact
that ratifying States are not permitted to exclude any
category of migrant worker from its application (Art.
88), the “indivisibility” of the instrument, and the fact
that it includes every type of migrant worker, including
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those excluded from existing ILO instruments.15 The
Convention also provides for a broad deﬁnition of
“family” taking into account a more modern and upto-date composition of it (Arts. 4 and 44(2)). Compared to the speciﬁc ILO instruments, the UN Convention seems to articulate more broadly the principle
of equality of treatment between migrant workers (irrespective of status) and nationals before the courts
and tribunals, with respect to remuneration and other
working conditions as well as with respect to migrant
workers’ access to urgent medical assistance and education for children of migrant workers (Arts. 18(1), 25,
28 and 30 respectively). It also contains more extensive rights for migrant workers to transfer their earnings and savings (Arts. 32 and 47), and migrant workers appear to beneﬁt from a clearer level of protection
in relation to expulsion (Art. 22).
In terms of the right to reimbursement of social security contributions, however, the ILO instruments
(including the speciﬁc Conventions on social security)
deﬁne migrant workers’ rights more clearly (Sections
I.2.3, VII.5.2 and VIII.4.4). As regards additional rights
from which documented migrants and members of
their families may beneﬁt (ICRMW, Part IV), the ILO
and UN instruments are quite similar, except that ILO
Conventions provide for more distinct rights for migrant workers to form a trade union, and the right to
equal treatment in terms of access to education, housing and vocational and social services. Finally, ICRMW
provides for the possibility of individual complaints by
migrant workers (Art. 77), but does not, unlike the ILO
instruments, emphasize the involvement of workers’
and employers’ organizations.

is therefore imperative that countries ensure some
minimum standards of protection, including the basic
human rights, for all migrants workers, whatever their
status. ICRMW and ILO Convention No. 143 contain
provisions intended to ensure that all migrant workers
enjoy a basic level of protection even when they have
immigrated or are employed illegally and their situation cannot be regularized. Under Convention No.
143 (Arts.1 and 9(1)), these relate to basic human
rights, protective measures for migrant workers who
have lost their employment and certain rights arising
out of past employment as regards remuneration, social security and related benefits (Chapter VIII).
ICRMW extends to migrant workers who enter or reside in the host country without authorization (and
members of their families), rights which were previously limited to individuals involved in regular migration for employment, going beyond those elaborated in
Convention No. 143.
In addition to measures to protect the rights of migrant workers, the most recent ILO instruments on
migrant workers and the UN Convention (Part VI)
both place great emphasis on eﬀorts to curb irregular
migration and illegal employment and the need to formulate appropriate migration policies to that eﬀect;
the imposition of sanctions to give eﬀect to regulations
in this area; exchanging information; providing information to migrant workers; and facilitating the provision of consular services.

I.2.3 Protection of the rights of
irregular migrants

I.3 Other ILO
Instruments relevant
to Migrant Workers

At the heart of the protection of the rights of men
and women migrant workers lies their potential vulnerability to discrimination, exploitation and abuse,
especially in marginal, low status and inadequately regulated sectors of employment. In addition, migrants
without an authorization for entry and/or employment
are at the margins of protection by safety and health,
minimum wage and other standards as they are most
often employed in sectors where those standards are
either not applicable, or not respected or enforced. It

In addition to the speciﬁc ILO standards safeguarding the rights of migrant workers, other important ILO
instruments are applicable. Many relevant provisions
in the more widely ratiﬁed ILO fundamental Conventions as well as in other even less ratiﬁed Conventions
are not limited to nationals or to those migrants with
regular residence and employment status.16 It is important to consider these standards when looking for
guidance for the development of comprehensive labour migration policies. It is also worth recalling that,
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TEXTBOX I.1

Three Complementary Conventions on Migrant Workers
The importance and utility of the three complementary

4. ILO Convention 143 and the 1990 Convention include

Conventions on migrant workers (ILO C-97 and C-143 and

provisions intended to prevent and eliminate exploitation

the 1990 International Convention) is summarized in the fol-

of migrants, thus reinforcing the ‘decent work’ agenda

lowing seven points:

deﬁned by International Labour Standards, nearly all of
which apply explicitly or implicitly to all migrant workers.

1. They establish comprehensive “values-based” deﬁnitions
and legal bases for national policy and practice regarding

5. ILO Convention 143 and the 1990 Convention explicitly

non-national migrant workers and their family members.

address unauthorized or clandestine movements of mi-

They thus serve as tools to encourage States to establish or

grant workers, and call for resolving irregular or undocu-

improve national legislation in harmony with international

mented situations, in particular through international

standards.

cooperation.
I.

2. They lay out a comprehensive agenda for national policy

6. These Conventions address the lacuna of protection for

and for consultation and cooperation among States on

non-national migrant workers and family members in ir-

labour migration policy formulation, exchange of informa-

regular status and in informal work by providing norms for

tion, providing information to migrants, orderly return

national legislation of receiving states and their own states

and reintegration, etc.

of origin, including minimum protections for unauthorized migrant workers.

3. The 1990 International Convention further establishes that
migrant workers are more than labourers or economic en-

7. The extensive and detailed text contained in these comple-

tities; they are social entities with families. It reinforces the

mentary instruments provides speciﬁc normative language

principles in ILO migrant worker Conventions on equality

that can be incorporated directly into national legislation,

of treatment with nationals of states of employment in a

reducing ambiguities in interpretation and implementation

number of legal, political, economic, social and cultural

across diverse political, legal and cultural contexts.

areas.
Source: ILO (Taran 2007).

unless otherwise speciﬁed in the ILO instruments concerned, all of the Conventions and Recommendations
adopted by the International Labour Conference to
date cover nationals and non-nationals, while at the
same time maintaining the sovereign right of States to
regulate access to the territory or to the national labour market.
Some principles and rights at work that derive from
the ILO Constitution and that have been expressed and
developed in eight ILO Conventions17 are deemed to be
fundamental for the protection of human rights for all
workers, including migrant workers, by the international community and the ILO. They concern freedom
of association and the right to collective bargaining
(Section VII.2.3 below), freedom from forced labour
and child labour and non-discrimination in employ-

ment and occupation (Section VII.2.1 below). Moreover, following the adoption of the 1998 ILO Declaration on Fundamental Principles and Rights at Work, all
members, even if they have not ratiﬁed the Conventions in question, have an obligation arising from the
very fact of their membership of the Organization, to
respect and to promote and to realize in good faith and
in accordance with the Constitution, the principles
concerning the fundamental rights which are the subject of those Conventions (ILO, 1998: para.2).
Migrant workers’ rights are not only a matter of fundamental rights found in the eight core ILO Conventions.
The International Labour Standards in the areas of social
security, maternity protection, employment policy, the
regulation of private and public employment agencies,
occupational safety and health, conditions of work, pro-
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Principal ILO Conventions relevant
to Migrant Workers
Migration for Employment Convention (Revised), 1949 (No. 97)
Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)
Forced Labour Convention, 1930 (No. 29)
Abolition of Forced Labour Convention, 1957 (No. 105)
Freedom of Association and Protection of the Rights to
Organize Convention, 1948 (No. 87)
Right to Organize and Collective Bargaining Convention, 1949 (No.98)
Equal Remuneration Convention, 1951 (No. 100)
Discrimination (Employment and Occupation) Convention, 1958 (No. 111)
Minimum Age Convention, 1973 (No. 138)
Worst Forms of Child Labour Convention, 1999 (No. 182)
Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)
Equality of Treatment (Social Security) Convention, 1962 (No. 118)
Social Security (Minimum Standards) Convention, 1952 (No. 102)
Maintenance of Social Security Rights Convention, 1982 (No. 157)
Protection of Wages Convention, 1949 (No. 95)
Employment Policy Convention, 1964 (No. 122)

Considering the increase in private employment
agencies dealing with the recruitment of migrant workers, the Private Employment Agencies Convention,
1997 (No. 181) has become one of the most relevant
ILO standards for migrant workers today (Sections
III.2.1 and VI.4.5.2 below). Convention No. 181 requires ratifying States to adopt measures to provide
adequate protection for and prevent abuses of migrant
workers recruited or placed in its territory by private
employment agencies. These measures shall include
laws or regulations that provide for penalties, including prohibition of those private employment agencies
which engage in fraudulent practices and abuses
(Art.8(1)). In addition, the Protection of Wages Convention, 1949 (No. 95) deserves particular attention as
it provides for the settlement of wages due upon the
termination of a contract and prohibits “any deduction
of wages with a view to ensuring a direct or indirect
payment for the purpose of obtaining or retaining employment”. Consequently, any deductions from wages
for payments to fee-charging agencies for the purpose
of obtaining or retaining employment would be contrary to the Convention.19

Employment Service Convention, 1948 (No. 88)
Private Employment Agencies Convention, 1997 (No. 181)

I.4 Regional Instruments

Labour Inspection Convention, 1947 (No. 81)
Labour Clauses (Public Contracts) Convention, 1949 (No. 94)
Plantations Convention, 1958 (No. 110)
Employment Injury Beneﬁts Convention, 1964 (No. 121)
Labour Inspection (Agriculture) Convention, 1969 (No. 129)
Nursing Personnel Convention, 1977 (No. 149)
Occupational Safety and Health Convention, 1981 (No. 155)
Safety and Health in Construction Convention, 1988 (No. 167)
Working Conditions (Hotels and Restaurants) Convention, 1991 (No. 172)
Safety and Health in Mines Convention, 1995 (No. 176)
Maternity Protection Convention, 2000 (No. 183)
Safety and Health in Agriculture Convention, 2001 (No. 184)

tection of wages and labour inspection, as well as those
covering sectors employing a large number of migrant
workers have been identiﬁed by ILO as equally important
to the promotion of decent work of all migrant workers
(Textbox I.1). The ILO instruments that promote equality of treatment between migrant workers and nationals
in the ﬁeld of social security are particularly relevant and
are discussed further in Section VII.5 below.18

When identifying relevant standards concerning labour migration and the protection of migrant workers
in OSCE countries, it is useful to look at the set of regional standards elaborated in Europe and North America. However, it is worth recalling here that where regional instruments on migration are more restrictive
than the relevant UN or ILO standards, especially when
these have been ratiﬁed by the Member State concerned, they should not be considered as a replacement
for international standards set in this domain.
The Council of Europe’s instruments in the ﬁeld of
labour migration cover general human rights as well as
more speciﬁc agreements relating to migrants and migrant workers. The European Convention on the Protection of Human Rights and Fundamental Freedoms
(ECHR) (Council of Europe, 1950) has broadest application in that it applies to all persons within the jurisdiction of States parties (Art. 1), including migrant
workers and regardless of their legal status. While
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there are no speciﬁc provisions on migrant workers in
the ECHR, migrants have obtained remedies from the
European Court of Human Rights under its case law in
protection of their right to respect for family life and
the non-discrimination principle (Arts. 8 and 14 respectively) (see Textbox VII.8). The European Social
Charter (1961) and its Additional Protocol (1988), as
well as the Revised European Social Charter (Council
of Europe, 1996), include a number of provisions relating to individuals living and working in countries of
which they are not nationals, covering the right to engage in a gainful occupation in another Contracting
party’s territory, provision of information to migrant
workers, facilitation of the migration process, equality
of treatment of nationals and non-nationals in employment, the right to family reuniﬁcation, and guarantees
against expulsion, etc. (Arts.18 and 19). These instruments, however, are, on their face, only relevant to migrants who are nationals of Council of Europe Member
States, and their application is conditional on reciprocity, although this formal position was challenged recently by the European Committee of Social Rights,
which monitors the application of the Charter and Revised Charter and administers the Collective Complaints Protocol (Council of Europe, 1995).20 The European Convention on the Legal Status of Migrant
Workers (Council of Europe, 1977) includes provisions
relating to the main aspects of the legal status of migrant workers coming from Contracting parties, and
especially to recruitment, medical examinations and
vocational tests, travel, residence and work permits,
family reunion, housing, conditions of work, transfer of
savings, social security, social and medical assistance,
expiry of the contract of employment, dismissal and reemployment, and preparation for return to the country
of origin. However, to date, only eleven Council of Europe Member States have ratiﬁed this Convention.21
With regard to the EU framework, as observed in
Section IX.1.3 below, diﬀerences exist in terms of rights
and beneﬁts granted to migrant workers coming from
within the EU, from future accession countries, and
migrant workers coming from third countries. The
Treaty Establishing the European Community (EC
Treaty) provides for freedom of movement for workers
from EU Member States (although transitional arrangements are in place limiting this freedom for nationals from the new Member States – see Textbox

IX.4) and prohibits any discrimination based on nationality between these workers as regards employment, remuneration and other conditions of work and
employment, including social security (Arts. 12 and
39).22 The EC Treaty also invites the Council of Ministers to take measures necessary to ensure equality of
treatment and opportunity between men and women
and to combat discrimination based on, inter alia,
race, ethnic origin, religion or belief, and sexual orientation.23 It aﬀords migrant workers from EU Member
States a set of social rights unequalled in other regions
of the world. Furthermore, the Council is also empowered to take measures in the ﬁeld of asylum, immigration and safeguarding of the rights of nationals of third
countries, although the measures adopted to date on
legal migration have aﬀorded third-country nationals
lesser rights than those granted EU citizens.24
Although not a legally binding instrument, the EU
Charter of Fundamental Rights, adopted in 2000 (EU,
2000d), is a major point of reference in this context as
most of its provisions are applicable to all persons irrespective of their nationality. It sets out in a single text,
for the ﬁrst time in the EU’s history, the whole range of
civil, political, economic and social rights of EU citizens and all persons resident in the EU.
Although also not a legally binding instrument,
the Strategic Framework for a Migration Policy for
Africa provides a comprehensive point of reference
for African countries on protection of migrants as
well as other policy elements. This Framework was
adopted at the 7th Ordinary Session of the Assembly
of African Heads of State and Government (Banjul,
July 2006) as a basic guideline to assist Member States
and Regional Economic Commissions to develop national and regional migration policies. Its section ﬁve
on Human Rights of Migrants provides a set of principles and recommended actions to improve the protection of migrants. These recommendations include
the ratiﬁcation of relevant international standards as
well as humane treatment by public authorities, ensuring access to the judicial system, and prevention of
discrimination and xenophobia.
While the inter-American system for the protection of human rights does not provide for a speciﬁc instrument on migrant workers, they enjoy the general
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protection provided by the Organization of American
States (OAS), which adopted the 1948 American Declaration on the Rights and Duties of Man (OAS, 1948)
and the 1969 American Convention on Human Rights
(Pact of San José) (OAS, 1969). Both instruments guarantee freedom from discrimination. Certain principles
applicable to migrants and their families have also been
developed on the basis of the case law of the InterAmerican Commission on Human Rights (IACHR)
and the Inter-American Court of Human Rights.25 In
light of the enormous importance that migration has
acquired in the past decade, the IACHR decided to devote special attention to the situation of migrant workers and their families in the Americas. The OAS Gen-

eral Assembly adopted several resolutions and organized Summits of Heads of State. In 1997 the IACHR
appointed a Special Rapporteur on Migrant Workers
and their Families.26
The North American Free Trade Agreement (NAFTA) deals only marginally with migration issues
through the North American Agreement on Labour
Cooperation (NAALC) and also in the body of NAFTA
itself, which permits the entry of a certain quota of investors, highly qualiﬁed personnel and executives of
multinational corporations between signatory States.
NAFTA is addressed in Section IX.1.4 below.

ENDNOTES
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index.htm.

3
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II. Issues underlying
Policy Responses in
Countries of Origin
and Destination
² Challenges in optimizing beneﬁts of organized
labour migration, particularly the development
of new markets and increasing remittance ﬂows
through formal channels, as well as enhancing
its development impact. At the same time mitigating the adverse impact of the emigration of
skilled human resources.
² Building institutional capacity and inter-ministerial coordination to meet labour migration
challenges.
² Increasing cooperation with destination countries for the protection of migrant workers, access to labour markets and the prevention of irregular migration.

Policy-makers in both countries of origin and of
destination have to devote careful attention to a
number of underlying broader issues when crafting appropriate policies. This section highlights some of these
issues, which also reﬂect the complexity of the labour
migration phenomenon. While these issues necessarily
diﬀer because of the diﬀerent labour migration dynamics taking place in origin and destination countries,
some are common to both sets of countries, such as
the concerns relating to the protection of migrant
workers and the need for international cooperation,
particularly with a view to preventing or reducing irregular migration.
The diﬀerential and often discriminatory impacts
of legislation, policies and programmes on diﬀerent
groups of women and men migrant workers also need
to be addressed to ensure mutual gains from migration
(ILO, 2003b: 1).

Faced with these migration challenges, countries
may respond with a set of policies, structures and procedures that seek to protect their migrant workers and
facilitate orderly migration.

II.1.1 Protection of migrant workers and
support services

II.1 Countries of Origin
Countries of origin range from those that are experiencing a migration transition, characterized by both
labour inﬂow and outﬂow, established labour sending
countries to those that are relative newcomers to organized labour migration. Nevertheless, as countries of origin
they all face some common issues. Brieﬂy, these are:
² Challenges in protecting migrant workers from
exploitative recruitment and employment practices and in providing appropriate assistance to
migrant workers in terms of pre-departure, welfare and on-site services.

Given, that, due to structural reasons (including
poverty, unemployment and large wage diﬀerentials
between countries of origin and destination), the supply of workers in lower skill sectors far outstrips the
demand and that there are far more workers wishing
to work abroad (to earn a livelihood and pursue a perceived better life) than there are jobs, migrant workers
can be vulnerable to abuses during recruitment, travel
and employment abroad. A common problem faced by
many migrant workers worldwide is high migration
costs as a result of excessive (and mostly illegal) intermediation fees. In addition, there are problems occur-
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ring in the country of employment: those most commonly cited by migrant workers and countries of origin are contract substitution and violations, lack of, reduced, or late payment of agreed wages and
non-fulﬁlment of return air fare obligations, and harassment by employers of female workers (IOM, 2003b).
Other problems include poor working conditions, virtual absence of social protection, denial of freedom of
association and workers’ rights, discrimination and
xenophobia, as well as social exclusion.
These developments erode the potential beneﬁts of
migration for all parties, and seriously undermine its
development impact. Migrant workers can realize their
potential and make the best contribution when they
experience decent working conditions, and when their
fundamental human and labour rights are respected.
All countries of origin need to have in place policies,
legislation and mechanisms that aﬀord their citizens
protection and support from abuses in the labour migration process.

II.1.2 Optimizing the benefits
of organized labour migration
An increasing number of developing countries and
countries with economies in transition seek to adopt
policies, legislation and structures to promote foreign
employment of part of their workforce and generate
remittances, while providing safeguards to protect
their migrants. While job creation at home is the ﬁrst
best option, an increasing number of countries see
overseas employment as part of a national development strategy to take advantage of global employment
opportunities and generate foreign exchange.

For countries seeking to promote foreign employment, labour migration policy necessitates adequate
emphasis on the promotion and facilitation of managed external labour ﬂows and should not be limited to
the regulating and protecting function of the State.
While respecting the freedom of movement and
right of its citizens to seek employment abroad, countries of origin wish to retain their skilled human resources, in whom they have invested. Steps can be taken
in this regard, and these are discussed in Chapter IV.
Finally countries of origin have an interest in discouraging irregular migration (while advocating an increase in legal avenues for labour migration). Irregular
migrants are more vulnerable to abuse.

II.1.3 Institutional capacity building,
inter-ministerial coordination and
international cooperation
The policy objectives of protecting citizens while
working abroad and optimizing the development beneﬁts of labour migration can only be met if two important elements form a part of the overall strategy.
First, countries must establish the necessary institutional capacity and inter-ministerial coordination to
meet their policy objectives. This includes giving due
priority to labour migration in terms of overall development, foreign policy, and resource allocation.
Second, inter-state cooperation is essential. Despite
all the eﬀorts made by labour-sending countries to protect migrant workers, migrant workers continue to ex-
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perience numerous problems in destination countries,
particularly vulnerable groups such as female domestic
workers, entertainers and lower skilled workers. There
are clear limits to what a state can do to protect its migrant workers without the active cooperation of destination countries. In addition to protecting and ensuring
the welfare of migrant workers, international cooperation is essential in expanding organized labour migration and curbing irregular movement.

II.2 Destination Countries
The issues underlying policy responses in many
destination countries regarding the admission of migrant workers relate to
² detection and assessment of current labour
shortages and projection of future labour shortages, at the national level, for both skilled and
less-skilled employment.
² analysis of the national labour market in order
to understand whether labour migration can
provide a solution, at least in part, for adverse
demographic trends, particularly the decline in
working populations, and the subsequent impact on the availability of social welfare beneﬁts
for future generations.
² protection for the national workforce in the
event that more labour migration is admitted
into the country.
² measures to be put into place to avoid exploitation of migrant workers in the workplace and
society in general.
² measures to prevent or reduce irregular labour
migration, which are essential for the legitimacy and credibility of a legal admissions policy.
Admission of foreigners into the country often
gives rise to unwarranted concerns and exacerbates
social tensions, particularly in a less secure economic
climate, which may be expressed in racial discrimination and xenophobia amongst the host population.
Politicians and policymakers, therefore, face a sensitive
and challenging task in convincing and educating national populations on the need for foreign labour.

II.2.1 Detecting and assessing current
labour shortages and projecting future
shortages of labour1
Regardless of the type of labour migration system
used in a particular country, one of its fundamental
justiﬁcations is to address a perceived labour shortage.
Accordingly, the starting point for any comparative
analysis of migration systems has to include an evaluation of how current labour shortages are detected and
assessed and future shortages projected, as the perceived importance and duration of a labour shortage
motivates authorities to introduce a labour migration
system. This section reviews some of the data sources
on the basis of which labour shortages are measured in
selected countries and also the ﬁndings of such data
sources.
Generally speaking, labour shortages are diﬃcult to
forecast: European labour market needs, for example,
are currently determined in a number of diﬀerent
ways. It is quite possible for shortages to exist in one
sector of an economy, or even in speciﬁc occupations,
while overall unemployment is high. However, when
assessing shortages or the tightness of a labour market,
it must be recognized that conventional sources of information have their limitations. Speciﬁcally, employer reports and surveys have to be treated with caution,
as they focus on recruitment diﬃculties and not necessarily on labour shortages per se. On the other hand,
sectoral and occupation-speciﬁc studies are much more
precise snapshots of the current situation, but are limited in their ability to make accurate predictions on
economic expansion or contraction and on related labour demand. Consequently, in addition to employers’ reports and sector-speciﬁc studies, this section also reviews occupation or sector-speciﬁc unemployment rates and macro-economic studies carried out by
some European countries.
Although some private sector employers may have
deﬁnite opinions on this topic, they are frequently biased by their somewhat narrow assessment of data
concerning the labour market or vacancies, and they
tend to articulate views that reﬂect their immediate
business interests. Moreover, businesses often take
corrective action themselves by adjusting production,
or by modifying their minimum hiring qualiﬁcations
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when faced with a shortage of qualiﬁed workers. Accordingly, they may not report a shortage of workers in
their industry. Therefore, rather than solely relying on
data supplied by employers, it is usually a better strategy to assess the tightness of labour supply by comparing actual employment rates with structural unemployment as labour market rigidities can themselves be
a major cause of persisting unemployment combined
with wage inﬂation.2
Unfortunately, information on structural unemployment is not readily available. An alternative reliable indicator is to analyze unemployment rates in relation to vacancy rates for a particular ﬁeld. For example, France publishes an occupational job seekers ratio,
which is deﬁned as the ratio of the number of people
seeking employment in a speciﬁc occupation to the total number of both job seekers and employed workers
in that particular occupation. This ratio, which was
designed to provide a disaggregated measure of the
tightness within the various labour markets, indicated,
for example, that tightness had increased in the French
construction and mechanical industries’ labour markets (France, 2001).
A similar instrument has been launched in the
United States. The US Bureau of Labour Statistics now
publishes data under its Job Openings and Labour
Turnover Survey (JOLTS) programme that provide
demand-side indicators of labour shortages at the national level. The JOLTS programme collects information on the availability of unﬁlled jobs, which is an important measure of the tightness of labour markets
and is a parallel indicator to more general measures of
unemployment.
As the problems associated with an ageing working
population loom larger (Section II.2.2 below) a number
of European countries have commissioned macro level
studies in order to evaluate current and future labour
shortages. These studies estimate the availability of
unused labour among the native and immigrant inactive and unemployed populations, as well as the longterm need for migrant workers. The ﬁndings of these
research projects generally conclude that immigration
can actually have long-term welfare-enhancing eﬀects.
Furthermore, such studies also tend to assign a high
priority to eﬀorts to mobilize the resident labour sup-

ply and to integrate the foreign population into the labour market. In Germany, similar research led to proposals for an entirely new immigration law (Süssmuth,
2001). Some of its provisions included an adjustable
migrant selection mechanism that rewards human
capital, as well as mechanisms for attracting highly
skilled workers.
Conversely, studies outside of Germany have generally not focused on the need for facilitating selective
immigration through new laws, although this will soon
change in the United Kingdom with the Government’s
announcement of a new points-based migration system (Textbox VI.6). Nonetheless, such research is still
often based on the idea that immigration might alleviate labour market tightness. For instance, the UK
Home Oﬃce (Interior Ministry) utilizes existing surveys and data in order to identify and evaluate current
and future labour market shortages, and to ultimately
assess labour demand and skill needs (Department for
Education and Employment, 2001). Moreover, in the
UK, evidence of labour market tightness is documented before a decision to facilitate the immigration of
persons with a particular set of occupational skills is
taken and implemented.
Even though such macro-economic studies may
help to ascertain the overall positive eﬀects of labour
migration, or to establish the consequences of ageing
and the expected eﬀects of raising participation rates
and lowering retirement ages on labour supply, they
are still unable to calculate how many migrants could
and should be recruited into a country in order to meet
labour market needs. Moreover, macro-economic
studies generally cannot predict the time during which
such identiﬁed labour needs will last.
Answers to such questions are best sought by analysing sector level labour market developments or
changes within speciﬁc occupations. Studies like these
often try to determine the severity of current labour
market tightness and how the situation may change in
the near future. Various studies dealing with the shortages in the information technology (IT) sector are examples of this type of research (UK, 2004; Rollason,
2003: 136-137). However, such studies generally do
not provide any assessment of the need for labour migration, nor do they refer to migration policies.
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Nevertheless, occupational level projections are generally much more detailed than macro-economic studies, and are valuable in assessing labour market trends.
These kinds of projections can be broadly categorized
into two groups. The ﬁrst are the numerous studies that
project employment growth, either for two, ﬁve or ten
years ahead, but which do not provide any indications
regarding labour shortages. An example of such research is the Occupational Outlook Handbook published annually by the Bureau of Labor Statistics in the
US Department of Labor (US, 2006). The second category of projections comprises reports advising and informing college graduates on labour market prospects.
When well done, such surveys are particularly useful for
attempting to forecast labour market tightness.

II.2.2 Demographic factors3
The demographic deﬁcit, particularly in European
countries, and the resulting need for perhaps a signiﬁcant inﬂux of migrant labour, including employmentrelated immigration for permanent settlement in these
countries to replenish populations and maintain the
current level of the workforce with a view to ensuring
continued economic growth and support for pension
and social security systems, has been well documented
in recent reports by the Global Commission on International Migration (GCIM: 2005:13-14) and the ILO
(Textbox II.1).
While demographic changes are expected to aggravate the tightness of labour markets in European countries as the size of the working population shrinks, increased migration is only one of a number of instru-

ments policy-makers will need to consider to prepare
for the decline in the working population. These policies could include increasing labour participation rates,
particularly of women and lawfully resident migrants,
and postponing retirement ages. Among these options, increased immigration has the immediate advantage of having a positive impact on the population’s
age and composition because economic migrants generally fall into the younger age brackets. However, migration policies can play only a limited role in addressing Europe’s demographic challenges and merely complement other policies.
Furthermore, migration policies have historically
been subject to a number of practical and political
constraints (OECD, 1991). Indeed, when attempting
to utilize migration policies in order to address the
shrinking working population in European countries,
it is important to take into account the unrealistically
(either politically or practically) high levels of immigration that would be needed to produce a noticeable
impact on the structure of Europe’s ageing population (UN, 2000a). It has been estimated, for example,
that immigration levels would have to triple from
237,000 to 677,000 to maintain populations at their
1995 level in France, Germany, Italy and the UK, and
a considerably higher level of immigration would be
required (up to 1.1 million per year) to maintain the
1995 workforce and the dependence ratio.4 Indeed,
this potential need for large numbers of migrants to
oﬀset negative demographic trends is also recognized
in a relatively new country of immigration, such as
the Russian Federation, where a serious reduction in
the population, particularly in persons of working

TEXTBOX II.1

The Demographic Deﬁcit
There is a contrast between the ageing populations of

– and by 52 per cent in Estonia and 44 per cent in

the more developed countries and the more youthful

Latvia. Low fertility and rising life expectancy mean

populations of developing countries. Although popula-

that, for Europe as a whole, the proportion of the popu-

tions are ageing to some extent almost everywhere, the

lation older than 65 years of age will rise from 15 to 28

process is more advanced in Europe and Japan, with

per cent between 2000 and 2050, and in Japan from 17

fertility so low that deaths exceed births. On present

to 36 per cent.

trends, between 2000 and 2050 the population of Italy,
for example, is projected to decrease by 22 per cent

Source: ILO (2004: 14, para. 48).
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TEXTBOX II.2

Demographic Decline and Migration in
the Russian Federation
Russia is interested in the admission of migrants
for a number of internal reasons. Firstly, there are
demographic reasons, i.e. the abrupt reduction in the
population, especially of persons of working age. In

they will be able to enjoy appropriate protection in the
destination country and to know about their rights. As
discussed in some detail in Chapter I, these rights are
protected under regional and international human
rights law and international labour law, but they should
also be protected by and eﬀectively implemented under domestic law, including national labour legislation
(Chapter VII).

2005, the population of Russia decreased by 615,500
persons. Under present migration rates, by the year

II.2.4 Managing irregular labour migration

2050, the population of Russia may decrease to 100
million persons and the population of persons of working age would then decrease to 47.7 million.
The number of persons older than 60 years of age
will increase from 20 per cent in 2005 to 26 per cent
in 2025. In 2005, migration compensated for only 12
per cent of the natural decrease of population, which
is clearly insuﬃcient for the stable development of the
country. It will therefore be impossible for Russia to
compensate its natural decline in population by means
of migration alone, because, in order to do so, it would
be necessary to admit about 800,000 migrants every
year, which is unrealistic and would probably undermine the social, ethnic and cultural unity of Russian
society. Consequently, immigration remains a major
demographic resource for Russia and the eﬃciency of
this resource depends directly upon the adoption of
rational policies regarding the reception and integration of migrants.
Source: IOM Moscow (March 2006).

age, has resulted in calls for a more open and rational migration policy (Textbox II.2). Despite these constraints relating to large-scale inﬂows, however, it is
clear that immigration is part of the answer to the demographic deﬁcit.

II.2.3 Rights of migrant workers
As noted above, protection of the rights of migrant
workers is an important consideration for policy-makers in both origin and destination countries. However,
it is also clear that protection of migrant workers’ human and labour rights in the country of employment
begins in the country of origin. The more migrant
workers are prepared for work abroad, the more likely

Policy-makers often argue that preventing or reducing irregular labour migration is essential for the
legitimacy and credibility of a legal admissions policy
and to obtain broad public acceptance for such a policy. As observed in Chapter VIII, irregular migration is
undesirable for a number of reasons, including:
² exploitative and dangerous conditions in which
irregular migrants work without access to the
necessary social and legal protections;
² perpetuation of the informal labour market;
² potentially adverse impact on the lawful domestic
labour force, in terms of poorer working conditions and lower wages;
² loss of tax revenue to the state;
² security issues involved in clandestine entry and
in the existence of traﬃcking and smuggling networks facilitating the admission and employment
of irregular migrants;
² potentially negative impact on external relations
between origin and destination countries where
large numbers of irregular migrant workers are
concerned.
Consequently, a delicate balance needs to be
sought between the adoption of measures to prevent
and reduce irregular migration, including internal
measures to address informal labour markets in destination countries, and the creation of additional legal
channels for the admission of migrant workers into
speciﬁc employment sectors where demands for labour can be eﬀectively identiﬁed. Increasingly, the
policy focus is on meeting such demands through the
admission of temporary migrant workers, although
opportunities also exist in a number of destination
countries for permanent labour migration, particularly for highly skilled workers. These are discussed in
Chapter VI.
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II.2.5 Attitude of the host population
Even when it can be established that migrant workers are clearly needed by the economy, policy-makers
still face a hard task in convincing and educating the
host population, particularly in countries where labour migration is a relatively new phenomenon. Reorienting migration policy towards lawful admission of

migrant workers and regularization of irregular migrants already residing in the country creates new
challenges in the social and cultural ﬁelds. Therefore,
in addition to the provision of integration services for
migrants (Section VII.3.2 below), other parallel programmes are also required for developing tolerance
among the local population.

ENDNOTES
1

This section is adapted from Lee (2004: 25-28).

2

Research on regular job vacancy surveys indicates that labour shortages are not necessarily cyclical phenomena and are instead
believed to be caused by a variety of factors, while being relatively insensitive to short-term economic cycles. In Europe, recent
labour market data indicate that labour shortages have not only become more and more acute over the years, but are going to
remain in place despite the economic downturn that commenced in 2002. This will be particularly relevant in the service sector,
which is frequently cited as an area where European ﬁrms have trouble in recruiting workers (OECD, 2003).

3

This section is partly adapted from Lee (2004: 27).

4

ILO (2004: 14-15, para. 49), citing UN (2003). The dependence ratio is the relationship between the number of elderly persons
(i.e. over 65 years of age) and the number of persons of economically productive age (usually between 16-65) in the population.
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III. Developing
Policies in Countries
of Origin to Protect
Migrant Workers
This chapter will address policies to promote the
protection and welfare of migrant workers. Countries of
origin have two main policy options to achieve this: regulatory measures and the provision of support services.
The following chapter will cover policies to optimise the
beneﬁts of organised labour migration, including marketing and the expansion of labour migration, enhancing the development beneﬁts of remittances, skills development and the mitigation of the emigration of
skilled human resources.

²

²

²

III.1 Policy Strategies
A priority concern for all labour-sending governments is to ensure the well-being of migrant workers and
to secure the payment of decent wages and basic provisions. There are no perfect systems of regulation of labour migration. However, countries of origin do have a
range of policy strategies which can extend the scope and
improve the eﬃciency of their regulatory mechanisms
and support services, including:
² conduct of pre-employment orientation seminars
(PEOS) and intensiﬁed information campaigns,
which provide applicants with suﬃcient information to enable them to make decisions;
² empowerment of migrant workers, especially
through the formation of community-based
organizations, to enable their voice to be clearly
heard and taken account of in policy
development;
² streamlining and simpliﬁcation of regulations and
procedures intended to protect workers, to prevent the regulatory framework from becoming un-

²

²

²
²

wieldy and thus an unintended inducement
to irregular migration;
close supervision and monitoring by governments
of recruitment activities undertaken by overseas
employment promoters/agencies, to minimize
malpractice and abuses against those seeking
overseas jobs;
introduction of criminal proceedings, in addition
to cancellation of agencies’ licences, against serious oﬀenders;
special attention to the supervision of recruitment and deployment of categories of workers
especially vulnerable to malpractice and abuse,
such as female domestic workers and lower
skilled workers;
raising of workers’ skill levels to higher standards
to improve their employment opportunities and
promotion of their deployment abroad, taking into account any concerns relating to brain drain;
introduction of stronger measures to ensure enforcement of the employment contract at the
worksite, in particular through bilateral arrangements and agreements with host governments;
introduction of support services such as pre-departure orientation and a welfare fund;
inter-state cooperation between countries of origin and destination.

Labour migration policies need to include measures
to prevent abusive practices and promote decent and productive work for women and men migrants in conditions
of freedom, equity, security, and human dignity. Such
policies should recognize the similarities and diﬀerences
in the migration experiences of diﬀerent categories of
women and men and aim at eradicating all forms of
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discrimination and gender inequality, as well as tackling other vulnerabilities, violations and their consequences. Such policies, legislation and programmes
TEXTBOX III.1

should also consider the fact that women migrants often ﬁnd themselves in irregular situations, in unregulated sectors of the economy, or as victims of traﬃckers or smugglers and subject to many forms of violence
and abuse.1

Egypt - Migration process: Recruitment
The Labour Code enacted in 2003 provides for the
recruitment of Egyptian workers for external employment through either the Ministry of Manpower and
Migration (MOMM) or private employment agencies.

III.2 Regulation of
Private Employment
Agencies

Demand for workers by overseas employers is matched
with worker applications, and selected candidates are
interviewed. Employment contracts must be reviewed
to ensure they contain required terms and then certiﬁed. The Labour Code also provides for the regulation
of private recruitment agencies, which is done by the
Department on Labour Migration. The Department
also reviews oﬀers of employment processed by the
agencies and must certify them for compliance. The
MOMM can suspend or prohibit the operation of
agencies that are in violation of the law. However,

Most migrant workers lack information about job
opportunities, particularly when they leave their country for the ﬁrst time in search for employment abroad.
Likewise, employers in receiving countries are looking
for eﬃcient ways to ﬁll vacancies with migrant workers
and require information about suitable candidates. In
an increasingly globalized world where new migration
routes are opening up and migration ﬂows are diversifying, private recruiters play an important role in
matching supply and demand.

recruitment agencies are permitted to charge workers recruitment fees, contrary to Article 7, paragraph
1, of the Private Employment Agencies Convention,
1997 (No. 181), which provides that private employment agencies shall not charge directly or indirectly, in
whole or in part, any fees or costs to workers. It should
be noted that migrant workers ﬁnd employment opportunities through channels other than oﬃcial institutions or private recruitment agencies.
Source: http://www.emigration.gov.eg/

The evolutions in the migration industry provide opportunities for a wide range of private recruiters, from
small and specialized private employment agencies to
multinational companies. Apart from these legally operating businesses, there is a parallel world of semi-legal
or outright criminal recruiters, often linked to smuggling or traﬃcking networks. Research has shown that
where legal migration channels are limited, migrant
workers will largely depend on illegitimate recruiters or
their own social networks. The challenge for governments is therefore to promote legal migration, regulate
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the market for private employment agencies, protect
migrant workers from abuses and curb unfair competition in recruitment.
Since it is so easy for recruiters to work under disguise or “underground”, it is essential to combine regulatory measures with promotional campaigns to ensure compliance with the law. There are numerous approaches to regulating and monitoring activities of recruiters, while ensuring that migrant workers are
protected from abuse. The choice for one approach or
another should be based on an analysis of the recruitment industry, its main type of activities, and possible
problems. The scope of legislation may diﬀer according to the type of private employment agency (PEA),
however, legislators should not leave the legal status of
PEA undeﬁned. The following section provides an
overview of regulatory approaches, starting with a brief
introduction to international standards. The ILO has
published a Guide to Private Employment Agencies:
Regulation, Monitoring and Enforcement (2007) where
the subject is discussed in more detail.

III.2.1 International standards
There are several international instruments that
oblige states to protect migrant workers from abuse
during recruitment and that provide guidance with respect to legal standards. The most recent and detailed
provisions can be found in the ILO Private Employment Convention no.181 (1997) and ILO Recommendation no.188. This instrument replaced ILO FeeCharging Employment Agencies Convention no.96
(1949), which is still in force in a few ratifying member
states. In addition, there are the UN Convention on
the Protection of the Rights of all Migrant Workers
and Members of their Families as well as the ILO Migrant Worker Conventions that refer to the regulation
of recruitment in migration.
ILO Convention No. 181 recognizes the potentially
positive role PEA can play in national and international
labour markets. It obliges ratifying states to determine
the legal status of PEA and the conditions governing
their operations upon consultation with relevant workers’ and employers’ organizations (Art.3). Article 1 provides a comprehensive deﬁnition of a PEA:

“Any natural or legal person or enterprise, licensed or
not, independent of the public authorities, which provides one or more of the following labour market
services:
² Services for matching oﬀers of and application
for employment, without the private employment
agency becoming a party to the employment relationship, which may arise there from.
² Services consisting of employing workers with a
view to making them available to a third party.
² Other services related to job seeking, determined
by the competent authority after consulting the
most representative employers’ and workers’ organizations, such as the provision of job-related
information, that do not set out to match oﬀers
and applications for employment.”
This deﬁnition covers two types of employment relationships that can have a bearing on the bargaining
power of migrant workers. The ﬁrst service, which is
the most common and most often exercised by PEA in
sending countries, encompasses the actual placement
of workers with a user enterprise. The second service
refers to temporary work agencies or other types of labour providers, which often employ migrant workers in
receiving countries and hire them out to employers.
These agencies are part of a triangular employment relationship. In addition, there are agencies oﬀering special services, such as job trainings or job fairs, which
therefore correspond to the third part of the deﬁnition.
Legislators can also exclude certain types of agencies from operating in the market. This may be relevant for categories of workers which have been subject
to abuse in the past or which may be better served
through the Public Employment Service (PES) (Art.2).
Several provisions of the Convention concern the protection of workers recruited and placed by a PEA. They
include guaranteeing fundamental rights to workers as
well as special protection measures for migrant workers (Arts. 4, 5, 8, 9, 11 and 12).
Recommendation No. 188 calls on States to combat
unfair advertising practices, including advertisements
for non-existing jobs, which is especially relevant in
migration. PEA should also be prevented from recruited workers for jobs involving unacceptable hazards or
risks. Other provisions in Convention No. 181 and
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Recommendation No. 188 deal with the promotion of
cooperation between PEAs and PES.
Before deciding on a particular policy towards
PEAs, governments should set up an adequate institutional framework to monitor and enforce compliance
with national legislation. In most countries, a specialized department in the Ministry of Labour is responsible for these tasks. Sometimes, it may be advisable to
set up an independent authority working in cooperation with several relevant ministries, social partners
and other civil society organizations. In any case, the
authority should have a clear mandate and suﬃcient
resources to carry out its monitoring activities.

III.2.2 Registration and licensing
The most commonly used approaches to regulating
the activities of PEAs are registration and licensing.
Registration requires the agency to register for a fee
with the Chamber of Commerce or other relevant authorities. A registered agency is then subject to routine
checks by tax authorities or labour inspectors like any
other business. Given the particular sensitivity of the
recruitment business, however, many countries have
opted for a licensing system.
If implemented properly, licensing helps establish
transparency in the market and detect illegal activities.
However, since it imposes an additional burden on
business, it is crucial that a dual approach be developed: rewards for complying agencies and penalties for
those resorting to illegal practices. The responsible
public authority should also keep a register of licensed
agencies and make this publicly available. The register
may be complemented by a “black list” of agencies that
have violated the law. It is also critical that legislators
clearly delimit the liability of PEAs and user enterprises in the event of violations of labour laws and of other legislative provisions. Furthermore, PEAs should be
required to comply with labour and equal opportunities laws, and this will no doubt assist in deﬁning the
responsibilities of PEAs and use enterprises with regard to the protection of workers.
Some governments have developed model employment contracts that cover minimum labour standards,
such as job description, remuneration, working hours

and holidays, transportation, compensation for injuries, emergency medial care, and dispute settlement
procedures. PEAs should be compelled to use these
model employment contracts as benchmarks and keep
records of all issued contracts.
Regulation of PEAs should also include reporting
and data protection systems for personal information
on clients and job seekers. A critical issue, in particular
with regard to recruitment for employment abroad, is
the collection of fees from job seekers. ILO Convention
No. 181 stipulates that PEAs “shall not charge, directly
or indirectly, in whole or in part, any fees or costs to
workers” (Art.7). However, if it is “in the interest of the
workers concerned, and after consulting the most representative organizations of workers and employers”,
exceptions may be allowed for certain categories of
workers or types of services provided by PEAs. Interpretation of the exceptions provided under national
law with regard to Convention No. 181 is reviewed by
the ILO Committee of Experts on the Application and
Supervision of Standards. In fact, the collection of fees
is permitted by most national legislation. The issue is
not so much the charging of fees, but to curb overcharging.
Conditions for issuing a licence may vary to great
extent, but in general they cover the following issues:
² Licensing fee: the fee should be adequate and reﬂect the business environment for PEAs in the
country concerned. Legislators may opt for banded fees to lower the entry barriers for small PEAs.
² Financial capacity of the applicant: this may include proof of a speciﬁed minimum start-up capital and/or a deposit as safeguard against violations
of contracts or as guarantee against loss and damages for which the PEA would be liable.
² Personal and professional qualiﬁcation of staﬀ:
this refers to criteria such as age, nationality, reliability (i.e. absence of criminal record), professional training etc. of the applicant and staﬀ to be
employed by the agency.
² Management and marketing capability of the
applicant: the applicant and staﬀ should possess
the management and marketing skills required for
carrying out job placement activities and obtaining contracts with employers. This is particularly
relevant in recruitment for employment abroad.
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TA B L E I I I .1

Standards and Requirements for Licensing Recruitment Agencies
Standard

Purpose

Proof

Legal personality

To certify the business

• Articles of Incorporation for corporations;

to legally operate.

• Articles of Partnership for partnerships;
• Certiﬁcate of Single Proprietorship for single owners.

Corporate personality

To show that it can exist
as an enterprise.

• Certiﬁcate of bank deposit stating the minimum
paid-up capital speciﬁed by law;
• Income tax return of incorporators within 2 years;
• Corporate tax paid by the agency for those seeking
re-licensing;
• Clearance of the incorporators or owners from any
criminal liability which may cast doubt on the enterprise
to exist legally.

Financial capability

To provide ﬁnancial

• Certiﬁcate of an agreement with a reputable bank cover-

resources for international

ing suﬃcient amount to answer valid legal claims as a

operations and the ability to

consequence of recruitment or contract violations;

absorb consequences of
possible failure in the market.

• Surety bond from accredited banks as assurance that
the agency will not default on their obligations to the
recruited applicants.

Marketing capability

To exhibit competence in

• Duly executed special power of attorney, authenticated by

looking for or identifying

embassy or consulate oﬃcials or labour attachés regard-

employment opportunities
existing overseas.

ing the existence of the employer in the receiving state;
• Duly executed special power of attorney, authenticated by
embassy or consulate oﬃcials or labour attachés regarding the existence of the project in the receiving state;
• An authorized job order request with prescribed number
of workers.

Recruitment capability

Management capability

To ensure the competence

• List of recruitment personnel;

of the agency to scrutinize,

• Their individual curriculum vitae;

assess, identify qualiﬁed

• Proof of academic qualiﬁcation preferably with degree in

applicants to the needs job

Psychology or Human Resources, or any similar exprien-

requests.

tial qualiﬁcation in interviewing and giving examinations.

To ensure the capability

• List of administrators and personnel;

of management and the

• Their curriculum vitae;

adequacy of equipment

• Copy of contracts or lease of ownership of buildings or

or facilities for continued
operation.

oﬃce spaces and the oﬃce address;
• Assurance, duly sworn, in that the agency will recruit
only medically ﬁt applicants.

Source: IOM (2005b).
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TA B L E I I I.2

Licensing Requirements in Pakistan and the Philippines
Requirements

Pakistan

Philippines

National

Yes

Yes

Application fee

US$16

US$200

Registration

Company

Company (with paid up capital of
US$40,000)

Character certiﬁcate

Good conduct certiﬁcate

No criminal record

Refundable Deposit

US$5,000

US$20,000

Other

License fee – US$500

Surety bond – US$2,000

Validity of licence

3 years

4 years

Source: Mughal and Padilla (2005).
Note: Original sums were in national currencies and converted to US dollars by the authors.

² Validity of licence and re-application: most licences are issued for a limited period of time, requiring PEAs to re-apply or to request extension
of their licence.
² Scope and transferability of licence: a licence
may be restricted to one speciﬁc holder, location
of the agency, or type of activity.
State laws should require that the corporate and legal personality of recruitment agencies be veriﬁed and
thus subject to scrutiny and operational monitoring.
These legal and corporate personalities are embodied
in a licence, which requires certain standards concerning the PEA’s:
² legal personality;
² corporate personality;
² ﬁnancial capability;
² marketing capability;
² recruitment capability;
² management capability.
A detailed illustration of standards that can be required are shown in Table III.1.
The Philippines and Pakistan are two countries with
an active private sector in recruitment. There were
1327 licensed recruitment agencies in the Philippines
in 2003. Table III.2 illustrates licensing requirements
in Pakistan and the Philippines.

III.2.3 Monitoring and enforcing
regulation of PEAs
Before introducing new legislation on PEAs, governments should develop a monitoring and enforcing
mechanism that ensures that all market actors meet
the requirements. Licensing fees should be a part of
this mechanism. Monitoring and law enforcement can
be carried out by the licensing authority or by regular
labour inspection units and the police in case of criminal activities. In order to operate eﬀectively, law enforcement oﬃcials must have clear benchmarks and
standards against which the performance of PEAs, as
well as other types of agencies, can be evaluated. The
conditions and criteria stipulated in the licence can be
used for this purpose, as well as codes of conduct and
relevant labour and immigration laws. Law enforcement
oﬃcials should also be trained on these regulations.
Monitoring activities can involve pre-licensing as
well as on-the-spot inspection once the licence has
been issued. Inspectors will check documents submitted on a regular basis as part of the reporting requirements of PEAs. They may also gather evidence during
unannounced inspections which could usually be carried out on the basis of complaints or reports on suspicious practices. The monitoring authority can use a
range of sources to cross-check information provided
by PEAs, such as screening of media advertisements,
reports from trade unions or NGOs, and veriﬁcation
of employers through embassies.
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TA B L E I I I .3

Complaint Procedures
Tier 1 Private Employment Agencies
In the event of abusive employment conditions abroad, the migrant should ﬁrst contact the PEA that hired
him or her. The PEA should then attempt to settle the dispute between
employee and employer amicably and by voluntary agreement.
Tier 2 Responsible State Authority
If tier 1 fails, then the appropriate institutions should provide impartial and eﬀective third-party assistance
through conciliation, arbitration, and mediation. Institutions should get in touch with their counterparts in the
country of employment. Should the complaint be proven, the responsible authority should revoke or suspend
the licences or satisfy claims for refunding.
Tier 3 Adjudication
Though prolonged and costly, this is the best way to deal with serious abuses of human rights
in the recruitment process, including human traﬃcking. Complaints involving acts that are criminal in
nature and require the imposition of penalties such as ﬁnes and imprisonment come within the jurisdiction
of the courts.

² organizing periodic visits or inspections by state
agents or their representatives;
² introducing information campaigns identifying
recruitment agencies or foreign employers
² blacklisted for violations of the law or for having
perpetrated illegal acts or abuses;
² establishing eﬃcient and competent mechanisms
for review of migrant workers’ employment contracts prior to signature and during their employment when the contract is enforced.

Monitoring activities should be linked to a complaint mechanism for workers and, more speciﬁcally
migrant workers. Workers who have been deceived or
abused during recruitment should have the possibility
to ﬁle complaints and to receive compensation. Adjudication through regular court proceedings can be
costly and diﬃcult for migrant workers. It is therefore
advisable to set up in addition an administrative complaint procedure which would also assist law enforcement authorities in targeting criminal recruiters (see
the example in Table III.3).
If the monitoring authority ﬁnds suﬃcient evidence
for malpractice and if persuasion does not lead to a
change of behaviour, administrative and/or penal sanctions should be imposed. They can include forfeit of
the deposit and performance bonds posted, ﬁnes, revocation or withdrawal of a licence, imprisonment, and
seizing of assets.
The authorized state institution should be empowered to monitor the operations of recruitment agencies, by:
² obtaining reports by recruitment agencies on job
placement, status of employment of those deployed, and other information needed by state
agencies;

III.2.4 Fees and documents required from
potential migrants
In addition, the state institution should disseminate
information to the public on recruitment-related fees
and costs allowable under the legislation, such as:
² cost of placement and documentary services;
² skills testing fees;
² medical examination and inoculation;
² passport and visa fees;
² airport terminal fees (if applicable);
² other authorized fees.
Placing an upper limit on the fees that PEAs can
charge is common practice. Supply and demand factors
underpinning migration should also be considered when
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regulating the issue of fees. In India fees vary according
to the worker’s level of qualiﬁcation (see Table III.4).
In the Philippines, the recruitment fee must not be
more than one month’s salary speciﬁed in the employment contract. In response to problems of overcharging by recruitment intermediaries and exorbitant migration costs, some countries of destination
have now introduced legislative restrictions on these
fees. Israel, for example, has recently issued a decree
limiting the cost to the migrant worker to approximately US$650.
Documents to be provided by prospective labour
migrants during the recruitment process include:
² proof of qualification (certificates, diploma,
transcript of records);
² passport and visa requirements;
² clearances from state institutions (skills training);
² provision for medical insurance, funds or social
security.

III.2.5 Performance-based
incentives and sanctions

III.2.6 Self-regulation
Although necessary for curbing abusive recruitment
practices, policing by States will not, in itself, be suﬃcient, given the forces of demand and supply at play.
Industry associations have been formed and have the
potential to develop and enforce voluntary codes of
conduct.
In addition to statutory requirements, PEAs have
developed their own codes of conduct, either on speciﬁc issues or in a more general sense. Codes of conduct can be put in place by individual companies or by
TA B L E I I I .4

Fees charged to migrant
workers by PEAs in India
Type of worker

Fee (in US$)

Unskilled

45

Semi-skilled

65

Skilled

110

Highly skilled

220

Source: India (2004).

Some countries have made extension of the licence
contingent on performance, in order that a recruitment
agency which fails to deploy a minimum number of workers may see its licence revoked. At the same time, awards
are bestowed on best performing agencies, in recognition
of their contribution to national development.

TEXTBOX III.2

Code of Conduct - Example: CIETT
The International Confederation of Private Employ-

There are several ways in which government authorities can create positive incentives for PEAs to ensure compliance with national law. Governments have
already tested a number of incentives, such as:
² extension of licence for a longer period, or waiver of renewal requirement;
² tax incentives;
² contracts are processed more speedily or automatically;
² inclusion in a formal and publicly available list of
recommended agencies;
² invitation to participate in government missions
of foreign market development;
² oﬀer to ﬁll quotas as part of bilateral agreements;
² other promotional incentives related to the marketing of law-abiding agencies.

ment Agencies (CIETT) brings together 35 national
federations and six of the largest staﬃng companies
worldwide. It promotes quality standards within the
recruitment industry and facilitates exchange between
its members. Apart from its charter, CIETT has also
adopted a code of practice that recognizes obligations
of members to those they serve and the community as
a whole. Provisions of the code refer to national laws,
the principle of non-discrimination, health and safety
regulations and dissemination of information. Members of CIETT are not allowed to charge fees to job
seekers.
Source: http://www.ciett.org/ﬁleadmin/templates/ciett/docs/CIETT_Code_Conduct.pdf
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an association (Textbox III.2). Subscribers can be individual PEAs or user enterprises. Although codes of
conduct are not legally binding, they should reﬂect national laws. Their value is of a moral nature: a code is a
promise and a commitment vis-à-vis clients and the
wider public.

III.2.7 Involvement of public
employment agencies
While the role of State agencies in recruitment has
clearly been overtaken in most Asian labour sending
States by the private sector, an argument could be
made for deployment through the State for categories
of workers especially vulnerable to malpractice and
abuse, such as female domestic workers.
International organizations like IOM who have
wide experience in migrant application processing and
services can also be called upon for the selection of
workers and is doing so with regards to labour migration to Canada, Italy and Spain.

Countries of origin have also developed model employment contracts which establish minimum requirements for their workers in the country of destination,
such as:
² guaranteed wages for speciﬁed working hours and
overtime pay for work carried out beyond speciﬁed working hours;
² free transportation from point of hire to site
of employment and return or off-setting
arrangements;
² free food and accommodation, or oﬀsetting arrangements;
² free emergency medical and dental treatment, and
facilities including medicines;
² insurance coverage;
² just or authorized cause for termination of employment;
² repatriation of remains and belongings at employer’s expense in case of death;
² one day of rest per week;
² procedures for dispute settlement.
Such provisions should take into account existing labour and social laws of the host country, as
well as national customs, traditions, mores, and
practices. They should also comply with existing
conventions and bilateral or multilateral agreements
with the host country, as well as existing labour market conditions.

III.3 Procedures
for Departure
III.3.1 Employment contracts2
Ensuring employment contracts that guarantee a
fair wage and basic provisions have been an important
part of eﬀorts of countries of origin to protect their nationals abroad. In general the essential elements of an
overseas employment contract are:
² identiﬁcation of the parties to a contract – both
the employer and the worker;
² details on minimum terms and conditions, such as
salary, hours and place of work, overtime, etc.;
² information on speciﬁc beneﬁts over and above
the minimum benefits provided by the host
country;
² certiﬁcation that both parties to the contract accept the terms and conditions;
² notarization of the contract.

The Philippines, for example, have introduced
benchmarks for setting wages. Filipino migrant workers are not allowed to accept wages that are lower than
the prevailing minimum rate for the same skills in the
host country or lower than the standards ﬁxed by bilateral agreements or international conventions to which
the host country is a signatory. In no case is a migrant
worker allowed to receive a salary lower that the prevailing wage in the Philippines.
Terms and conditions may deviate from what is
prescribed by the Philippines Overseas Employment
Administration (POEA) as long as both employer and
employee agree, if the total compensation package is
higher than the minimum prescribed by POEA and
that complies with existing laws. Thus, the recruitment
agency is obliged to inform the foreign employer of
POEA’s minimum requirements.
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In addition, POEA has developed skills-speciﬁc and
country of destination employment contracts, including prescribed employment contracts for Filipino entertainers bound for Japan, domestic workers for Hong
Kong3 and seafarers in general (see Annex 3 for a sample contract prescribed by the POEA).
Administratively set standards, as included in model employment contracts, form the basis for permitting
the employment of nationals abroad. However, in the
absence of any agreement between States on methods
for ensuring their implementation, it is very easy for
contract substitution to take place. Authorities in the
countries of employment would have to assume the responsibility of ensuring that violations of contracts are
penalized, as the Department of Labour in Hong Kong
(Special Administrative Region of China) does (Abella,
2000). Otherwise much of the eﬀorts to ensure minimum standards in employment contacts in countries
of origin are of little use.

try (Baruah, 2003a). Deployment is also banned to
countries in conﬂict, where the basic safety of the
worker is at risk.
In the Philippines, workers are thoroughly documented through the clearances, certiﬁcates, credentials and the employment contract required as a condition for their deployment. Only after all the documentary requirements of various Philippine government
agencies have been satisﬁed is the ﬁnal document released to the migrant worker – the overseas employment certiﬁcate – that serves as the worker’s exit clearance at airports. No airline will permit a migrant worker to board its ﬂights without surrendering this certiﬁcate, which also entitles the migrant worker to
exemption from payment of the travel tax and terminal
fee. Members of the worker’s family are also entitled to
a reduced travel tax (IOM, 2005b).

III.3.2 Emigration clearance

Emigration clearance for persons in lower skilled
occupations, in order to verify that minimum standards in employment contracts are met, may be necessary and helpful, but this process must be quick and
not create additional cost for the migrant. In the Philippines, the time taken for the clearance is just three
hours (provided that all documents are in order). The
Handbook does not recommend restrictions on female
migration as a good practice. Such measures go against
the principle of promoting equal employment opportunities for men and women. Besides, it does not provide an adequate solution to the problems of exploitation and abuse of female migrants.

In democracies, it is a generally accepted rule of international law relating to the movement of persons
across borders that people have the right to leave the
territory of a State (including their own country). In
Asian labour-sending countries, however, there exist a
varying range of exit controls as part of protection
measures. In the Philippines, for example, it is mandatory for migrant workers to have POEA clearance before leaving the country. Pakistan, Bangladesh and Indonesia have varying degrees of restrictions on female
migrant workers leaving the country. In India, emigration clearance is required for certain blue-collar occupations. Asian labour-sending countries have in the
past banned employment in speciﬁc destination countries for a certain period, owing to abuses in that coun-

Implementation of regulatory measures, whether by
controlling recruitment or by using emigration clearance to check the validity of overseas employment contracts, becomes more challenging for countries of origin
when movement is eased by the introduction of visafree regimes (e.g. as in the CIS) or by proximity (e.g. Indonesians and Filipinos working in Malaysia). The easing of movement, whether deliberate or due to physical
factors, enables potential labour migrants to travel to
the country of destination without necessarily ﬁrst obtaining a job (and employment contract). In such cases,
while regulatory measures remain important, countries
of origin will need to rely more on support services and
inter-state cooperation to ensure the protection and
welfare of their citizens working abroad.

In Jordan, the government has endorsed a legally
enforceable Special Uniﬁed Working Contract for foreign domestic workers developed with the assistance of
UNIFEM and national stake-holders. The contract is
the ﬁrst of its kind in the Arab region and is required
for the issuance of visas and permits. The government
is also amending national labour laws to provide domestic workers with legally recognized and enforceable rights protection (UNIFEM, 2004).
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III.4 Support Services
The provision of support services to labour migrants can extend from information provision, a contributory welfare fund to meet emergency needs in the
country of destination, provision of insurance coverage, and posting of labour attachés to advise and assist
workers abroad.

III.4.1 Information dissemination
III.4.1.1 Pre-employment
As millions of people move across borders each
year, the need for information has become fundamental to all migration decisions. Distorted perceptions
and insuﬃcient information about the realities in the
countries they are trying to reach increases the importance of giving migrants access to information. Most
migrants are unaware of the practical, legal, social and
economic consequences involved in moving to another country. This lack of awareness puts migrants at risk
and undermines orderly migration. Information dissemination helps ﬁll this void by providing migrants
with the basis to make informed decisions.
In recent years, labour sending countries have recognized the need for holding not only pre-departure
orientation a few days before departure, but also preemployment orientation seminars (PEOS) and intensiﬁed information campaigns, to provide applicants with
suﬃcient information to enable them to make decisions. Information campaigns can inform potential
overseas workers on safe recruitment, travel and employment procedures, and on the risks of irregular migration, regular movement options, and regulations of
both receiving and sending countries, including those
on illegal recruitment.
A variety of communication activities using several
media can be used. Mass media ensure that information reaches large audiences quickly, while direct grassroots contacts provide the informal setting required
for a more in-depth and frank discussion.
² Migrant Resource Centres: MRCs provide a focal
point to plan, conduct, and carry out information
dissemination, as well as a place where migrants
can telephone or visit for counselling services (see
Textbox III.3).
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² TV documentaries: Produced by national public
and/or private television companies or by sponsored productions, they present the experiences
of the migrant during the migration process or of
the unsuspecting victim of traﬃcking. Broadcast
on prime time, they can be followed by discussion
and debate.
² TV debates/round tables: IOM and ILO oﬃcials,
foreign embassy representatives, migration experts, and potential migrants can help clarify migration issues and may urge the audience to ask
questions and provide feedback.
² TV public service announcements: PSAs are
short and convey strong, simple and practical
messages.
² Radio broadcasts: Write-in, phone-in or email-in
programmes give concrete, simple answers to listeners’ questions on migration. They oﬀer the advantage of being ﬂexible and personalized, and
therefore have a greater impact with the public.
² Radio PSAs and FM plugs: These are short messages tailored for younger audiences. Their compact and lively formats deliver practical information, testimony from migrants or simple, strong
messages.
² Soap operas: Soap operas convey eﬀective messages in countries where oﬃcial channels lack credibility or impact. Drawing on real-life situations
and adding personal drama against a wider historical or social background, they allow listeners and
viewers to identify with powerful role models.
² Printed materials: Using simple language, printed materials describe the realities of migration
and the consequences of irregular departures.
They address issues of major interest to migrants
and the public at large and can include sections
on family reuniﬁcation and legal employment
abroad. They can be distributed through IOM,
ILO, local NGOs, consulates, and schools or inserted into local newspapers.

III. DEVELOPING POLICIES IN COUNTRIES OF ORIGIN TO PROTECT MIGR ANT WORKER S

TEXTBOX III.3

Information Resource Centre for Labour Migrants in Tajikistan
An Information Resource Centre for Labour Migrants was established in Dushanbe in 2004 by the IOM and the Government of
Tajikistan with the support of the OSCE in order to provide intending and actual labour migrants with accurate information on
their life and work abroad. Tajikistan’s limited employment opportunities and mountainous terrain make it diﬃcult for its inhabitants to make a living. As a result, in an attempt to escape poverty, almost every Tajik family has at least one member who is a
migrant worker. The Tajiks seasonally migrate to neighbouring Kazakhstan, Kyrgyzstan, Uzbekistan but most go to Russia. A recent
IOM study on labour migration in the region revealed that some 600,000 Tajiks are economic migrants. Unfortunately however,
Tajik migrants are not well informed of employment realities abroad.
Most Tajiks work in the informal and lower skilled sectors in Russia and even when they have a regular status, labour exploitation
is common. Many economic migrants do not know where to go with questions or for information on travel and work abroad. As a
consequence, unoﬃcial recruiters and traﬃckers use this situation to their advantage.
The Government of Tajikistan, IOM and OSCE determined that an eﬀective way to address some of the problems is through
the creation of a public resource centre with qualiﬁed counsellors who can provide information tailored to the needs of migrants.
The Resource Centre provides information on employment conditions, travel and document requirements, registration, migrants’
rights, press reports, maps and contacts, risks of traﬃcking and smuggling in persons, health risks and tips for economic migrants.
Through this project, information is also provided on community organizations and resources, social services and longer-term
integration facilities.

III.

Particular attention is paid to collecting and preparing up-to-date information in the ﬁeld of labour migration and disseminating it
to intending labour migrants:
1. Travel and documentation:
² documents required for travel (passport and other documents)
² entry and exit (rights and responsibilities of border guards and citizens);
² customs (customs procedures, rights and responsibilities on both sides of the border);
² police (how to prevent abuse);
² transport means and ticketing (air and road transport);
² visa information and embassy addresses;
² counter-traﬃcking information.
2. Admission and post admission:
² legalization in destination country (registration);
² legalization of employment ( work permit);
² health (ﬁrst aid, HIV/AIDS prevention);
² education (admission);
² overseas representations of the Republic of Tajikistan and other contact addresses;
² relationship with employer (employment contract and possible risks);
² housing (housing agreement and risks);
² employment in foreign countries (realities and possible risks for Tajik citizens).
The information is disseminated via booklets, posters, counselling services, tours, mass media, meetings,
workshops and seminars.

Source: IOM Dushanbe.
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² Outdoor media: Posters and billboards with simple, high-impact messages showing the consequences of irregular migration bring the message
to people on the street.
² Networking and seminar tours: Seminars “bring
the message” in person to the people, and provide
concrete, legal information. Participants also receive a “Migration Q&A Booklet” to reinforce the
seminar’s message.
All these campaigns should start from a thorough
knowledge of its audiences to ensure that information
meets real needs. Sample Knowledge Attitude and Practice (KAP) surveys should be conducted among the audience both before and after the information dissemination
campaigns in order to assess impact.

III.4.1.2 Pre-departure orientation
Pre-departure orientation courses are targeted to labour migrants who have secured an employment contract. They can impart practical knowledge about their
future living and working environment, and cover such
topics as basic language skills, ﬁnancial management,
health counselling, and human rights awareness. The
overall objective is to equip departing migrants with reliable and accurate information regarding their employment and life abroad, return and reintegration, protection of migrant workers from potential abusive employment practices in the country of destination, and enhancement of the gains that can be made in orderly
labour migration through a short course.
The steps for instituting pre-departure orientation
courses are:
² making an assessment of needs and compilation
and examination of existing curricula;
² developing pre-departure orientation curriculum
for the main destination countries and for
vulnerable categories of migrants;
² establishing in-country capacity by carrying out
comprehensive pre-departure orientation for migrants, by training of trainers and curriculum development;
² establishing ﬁnancial sustainability.

ried out to identify the gaps in pre-departure orientation currently underway and determine priorities in
terms of the target group. Curricula already in use
should be collected for sharing and adaptation.
Examples of curriculum development:
a) Focus on Domestic workers: The governments
of the Philippines and Sri Lanka have developed orientation programs for domestic workers leaving for Hong
Kong and the Middle East, covering the following areas with a duration of two days:
² rights of a domestic worker based on the standard
employment contract;
² obligations of a domestic worker based on a code
of conduct,
² “do’s and don’ts” in dealing with the employer and
living in the destination country;
² destination country proﬁle;
² standard duties of a domestic worker;
² services and beneﬁts oﬀered by government bodies and NGOs;
² options and procedures for sending remittances;
² travel documents, airport procedures and travel
tips;
² arrival in destination country;
² return and reintegration;
² savings options.
b) Focus on lower skilled workers: A general orientation can also be developed for lower skilled workers
for speciﬁed destination countries. The duration of the
course can be two days and cover the following areas:
² worker rights based on the standard employment
contract and labour law in destination country;
² destination country proﬁle including society and
cultural norms;
² health awareness;
² services and beneﬁts oﬀered by government bodies
and NGOs;
² options and procedures for sending remittances;
² travel documents, airport procedures and travel
tips;
² arrival in destination country;
² return and reintegration;
² savings options.

Need assessment, compilation and sharing of curriculum: a country-speciﬁc assessment should be car-
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c) Focus on destination countries in the EU,
North America and Australia/New Zealand:
² labour law and worker’s rights;
² country proﬁle including society and cultural
norms;
² language training.
The Italian Ministry of Labour provides funds for
language training and cultural orientation in countries
of origin. IOM has implemented such programmes, including in Tunisia, and the curriculum outline is contained in Annex 7.
Training of trainers: A group of trainers from government bodies, educational institutions and NGOs
should be identiﬁed for training in delivery of the curriculum, while language trainers, from language/educational institutions in the country of origin or destination, should be identiﬁed separately. The IOM has
conducted pre-departure orientation courses for workers
departing for Italy and Canada and language courses.

III.4.2 Migrant Welfare Funds
Migrant welfare funds (MWFs) are an innovative and
ﬁnancially sustainable means of providing support services to vulnerable migrants and those migrants in distress.
Although only implemented in Asia to date, they have the
potential to be of value to all labour-sending countries.

III.4.2.1 Objectives of funds
Three major labour-sending countries have established welfare funds: Pakistan, Philippines and Sri Lanka. The principal objectives of the funds are to provide
protection to overseas workers (OW) on the job site,
death, disability and health insurance, ﬁnancial support for repatriation of remains, and fares for involuntary return. The funds provide other services for workers and their families, including pre-departure orientation, support for education and training, and credit for
various purposes (e.g. ﬁnancing migration, housing
and small businesses).
III.4.2.2 Administration and
operation of funds
Migrant welfare funds (MWFs) are administered by
public or semi-public agencies: Overseas Pakistani
Foundation (OPF), the Philippine Overseas Workers

Welfare Administration (OWWA) and the Sri Lanka
Overseas Workers Welfare Fund (OWWF). All three
involve representatives of overseas workers and of the
national oﬃce in charge of labour migration. They are
ﬁnanced by contributions from departing labour migrants ﬁxed at about US$25 per person. OWWA, together with POEA, were created by Presidential decree
in 1977, just two years after the ﬁrst large group of
35,000 construction workers left for the Middle East.
The Pakistani Emigration Ordinance, adopted in 1979,
provided for the establishment of OFP, while Sri Lanka created its welfare fund in 1985. Apparently both
funds were adapted from the Philippines’ model, since
there are great similarities in their objectives, organization, and funding sources.
By law, all three funds charge US$25 though the actual amount collected depends on how quickly the fee
in local currency is adjusted to changes in the exchange
rate. Migrants’ contributions ﬁnance virtually all the
activities of the welfare funds. Their principle objectives are similar, but the funds diﬀer in their methods
in delivering services, with some being more eﬀective
than others. A late comer in the ﬁeld of OW protection, the Sri Lanka fund exhibit more eﬀective practices than the other two funds.
MWFs in the Philippines, Pakistan and Sri Lanka
have been assessed for their eﬀectiveness in achieving
their objectives and the OSCE countries can no doubt
learn from reviewing their strong and weak practices,
particularly with regard to:
² their role as an essential component of the national oﬃce for migrant workers;
² the importance of protection for migrants on the
job site and MWFs’ contribution to this;
² arrangements for insurance coverage and beneﬁts;
² other services.
A welfare fund must be a part of a larger body
which is responsible for the various needs of labour
migrants. In all three countries, migration is a regulated and closely monitored activity where an oﬃce of
foreign employment is charged with such tasks as:
² screening recruitment agents to prevent exploitative and fraudulent practices;
² setting minimum standard foreign wages and
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terms of employment;
² negotiating with host countries for extending their
labour and other laws to migrants;
² facilitating emigration processes;
² settling disputes between migrants and recruiters;
² collecting information about employment
opportunities and promoting markets for
labour migrants;
² producing statistics on migration and doing policy research.
POEA has all these responsibilities and oﬀers comprehensive preparation for labour migrants prior to
their departure for foreign lands. It issues each departing worker with a certiﬁcate of approval of the employment contract needed to exit the country and to waive
travel tax. The Sri Lanka Bureau of Foreign Employment (SLBFE) requires recruitment agents to supply
information on foreign employers and foreign addresses. This information allows tracking of labour migrants
on the job site, especially in places well known for ill
treatment of the more vulnerable (e.g. housemaids).
All labour migrants are registered as a member of the
welfare fund by the migration bureau.
To work against abuse of labour migrants and ensure good working and living conditions, the presence
of MWFs in the destination country is essential. Financial reports published by the welfare funds reveal the
protection they have provided. Pakistan allocated 13
per cent of its welfare services budget at job sites, covering consultations, legal services, repatriation of remains and return of migrants. Sri Lanka allocated a
higher proportion, 35 per cent of its budget for the
same purposes. The Philippine MWF runs 28 labour
migrants centres in countries with large concentrations of migrant workers. It pays for legal services to
defend overseas workers in foreign courts. All three
funds pay for the cost of repatriating remains and fares
for labour migrants whose employment has been forcibly terminated because of physical abuse, contract violations, and other reasons. Labour migrant centres
and consular oﬃces cooperate in assisting them in difﬁcult situations. MWFs have been eﬀective in assisting
labour migrants who encounter problems on-site and
this is their greatest beneﬁt.

III.4.2.3 Insurance schemes
Membership with the welfare fund automatically
includes insurance against death and disability. The
membership fee is ﬁxed at about US$25 per contract
period, usually two years, and covers both insurance
and other fund services. The fee is collected from all
departing workers. In the Philippines, those already
abroad may voluntarily become members. The fee is
uniform for all labour migrants irrespective of variations
in risk of death, disability, or expected income loss likely to incur in speciﬁc professions or destinations. The
risk is greatest for the less educated female housemaids
located in the Middle East, while professional workers in
all countries face relatively low risk. The Philippine OWWA pays US$3,600 for accidental death and US$1,845
for natural causes, recently increased from a uniform
P20,000, or about US$500. It pays P10,000 or US$200
for funeral expenses. The death beneﬁt is equivalent to
less than two years’ salary for housemaids in Brunei, the
lowest wage paid to labour migrants. Skilled blue collar
workers and professionals who earn much more than
the Brunei housemaids receive the same beneﬁts. In Pakistan, death beneﬁt is also uniform at close to US$5,000,
while Sri Lanka’s OWWF pays US$1,048. Disability benefits are also much higher in Pakistan averaging
US$1,785, compared to only US$335 in the Philippines
and US$68 in Sri Lanka. Apparently, beneﬁt levels were
set in an arbitrary manner.
In Sri Lanka and Pakistan, migrant insurance is
channelled through state insurance companies, while
the Philippines welfare fund handles insurance
claims itself. Its insurance scheme is relatively simple to manage, since both premium and beneﬁts
have been set arbitrarily. Moreover, there are only a
few hundred cases where labour migrants claim
death and disability beneﬁts each year.
The insurance scheme in all three countries although a start is insuﬃcient and needs to be reformed
in order to make it commensurate with the risks labour migrants face, for example by setting premiums
and beneﬁts which reﬂect the level of risk of death or
disability and of expected loss of income. One solution
could include retention of the present scheme as a
common base for all labour migrants, but allowing
them to take additional insurance voluntarily. For example, a reputable private insurance company in the
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Philippines has oﬀered group insurance for labour migrants at one peso per P1,000 beneﬁt for groups of at
least 200 members each. Groups can be formed in locations where there are large numbers of migrants.

III.4.2.4 Other services
All three MWFs, but especially OPF, have tried to
establish other services to labour migrants and their
families, to the point where they can intrude on services already oﬀered by specialized government agencies
including:
² credit facilities for migrants or their families;
² scholarship for children;
² livelihood projects or small businesses;
² vocational training.
The OPF also invests in housing projects, and establishes and operates schools. However, with limited
ﬁnancial resources and technical capabilities for running these activities, it has not had much success.
These extra services had little outreach, compared with
the number of overseas workers, and a number have
not been successful.
Thus, a welfare fund should be established as a
component of a broader programme for promoting the
welfare of migrant workers. Moreover objectives
should to be limited to its core role: protection of labour migrants, assistance at the job site, and adequate
insurance against death and disability.

III.4.3 Government assistance in
destination countries through
labour attachés
This section expounds on the role of the country of
origin’s embassy or consular oﬃce in the labour migration process, particularly of the labour attaché. The appointment of attaches is governed by Articles 7 to 11 of
the 1961 Vienna Convention on Diplomatic Relations. As
agents of their own departments or ministries but serving
as diplomats under the Head of Mission, the attaché and
their families enjoy diplomatic privileges and immunities
as guaranteed by the Vienna Convention. While the role
of the embassy in providing support and assistance to labour migrants is better understood in established laboursending countries in Asia and Mexico, this aspect is relatively underdeveloped in Eastern Europe and Central

Asia. The labour attaché is a member of the diplomatic
mission appointed from the Ministry or Department of
Labour and charged with functions relating to labour relations between his or her country and the host country.
A labour attaché has the following duties:
² protect workers abroad in his or her diplomatic
mission’s jurisdiction;
² undertake marketing and identiﬁcation of job opportunities;
² assist in the development of policy regarding labour;
² promote good relations with the host country on
labour matters.
The Head of Mission has overall responsibility for
the conduct of relations being discharged within the
post, while the consulate is in charge of protecting its
nationals in the host state. The labour attaché has the
authority, through proper coordination with other diplomatic and consular agents, to protect nationals with
respect to their employment within the jurisdiction of
the diplomatic mission.

III.4.3.1 Protection of workers
The labour attaché’s task is primarily to safeguard
the migrant’s rights both as a worker and as an individual by:
² maintaining his or her rights and upholding his or
her dignity as a person and as a worker;
² ensuring that he or she is not exploited or subject
to discrimination;
² providing assistance on all matters pertaining to
his or her contract or employment;
² certifying that the terms and conditions of the
worker’s employment contract conforms with the
laws and regulation of the home country and that
the contract is fair and just;
² assisting migrant workers in the recovery of dues
or other beneﬁts owing to them, whether such proceeds emanate from their employer, from their recruiter or employment agency or from the host government out of the funds created for them;
² assisting migrant workers on occasions where violations of their contracts or provisions stated therein occur;
² helping migrant workers in cases of non-payment
of their salaries or allowances, or non-conveyance
of their beneﬁts;
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² helping migrant workers in cases when they are
subjected to inhumane conditions, sub-standard
working environment, unhealthy or unsafe working condition;
² providing proper documentation to regular migrant workers;
² ensuring that undocumented migrants, smuggled
or traﬃcked, are protected and their repatriation
facilitated;
² coordinating with the consulate for the transit of
dead bodies of workers to their families in the home
country;
² ensuring that injured or sick migrant workers receive medical attention and, if they choose, facilitated in their going back home;
² ensuring that the rights and well-being of women
migrant workers are protected, their special needs
attended to and their persons protected against
abuse and exploitation;
² providing legal assistance or representation in
courts, in coordination with the consulate, when
workers’ rights as persons or as workers are violated; when they face allegations in court, or when
they are detained because of allegations;
² providing counsel or advice to migrant workers in
regard to problems pertaining to their employment
or to cases that would aﬀect their work.

III.4.3.2 Identifying job opportunities
and promotion
The labour attaché serves as an agent not only for
protecting migrant workers’ rights but also for seeking
out and developing viable opportunities for employment for his or her nationals. In this area, his or her
tasks include:
² conducting ongoing studies or research on labour
market trends in his or her area of assignment;
² gathering and analyzing information on the employment situation and other facts related to employment;
² establishing contacts with government agencies in
the host state and their oﬃcials for exploring possible sources of employment;
² establishing links and coordination with the host
country’s private agencies that might be looking for
employees to ﬁll certain labour demands;
² linking up with industries, associations or chambers of commerce, business, industries or entrepre-

neurs which are potential sources of employment
for his/her nationals;
² organizing ongoing training or skills enhancement
for members of the community of migrant workers
within his or her area of assignment;
² authenticating the special power of attorney that
speciﬁes the number and nature of job demand or
orders in the receiving state as secured by the employers in that state;
² authenticating the special power of attorney subscribed by employers in the receiving country,
which state that their business as legitimately existing and operating in that country.

III.4.3.3 Assistance in the development of
labour policies
Since the labour attaché is closely involved with the
concerns of employees overseas, he or she is the person who is often best equipped with knowledge about
the conditions of his or her nationals working in a foreign land. In this case, a labour attaché is required to:
² classify cases or circumstances encountered by migrant workers and to provide reports to his or her
department through the Head of Mission;
² provide insights on employment trends within his
or her jurisdiction;
² advice his or her agency, and when needed, to provide counsel to law-makers or policy-makers regarding the need to maintain, improve or amend
policies or legislation on migrant workers or other
laws that would aﬀect them;
² ensure that policies on migrant workers are gender
sensitive;
² provide advice to his or her country’s policy-makers on the need to enter into bilateral agreements
with the host country regarding the employment of
his or her nationals in the receiving state.
III.4.3.4 Promotion of good relations
with the host country on labour matters
A labour attaché is a diplomat responsible for labour relations and thus for promoting good relations
in this domain. As a rule he or she is required to:
² encourage the organization or participation of migrant workers in recreational, cultural or social
events in the host country where their country
could be represented;
² ensure that, in the advent of problems or diﬃcul-
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ties suﬀered by migrant workers, he or she is governed by the conduct of diplomacy in negotiating,
transacting, arbitrating, or bargaining with the
government or private agency or association in
the host country.

III.4.3.5 Labour attaché’s knowledge and skills
In the discharge of these functions, a labour attaché
should be equipped with certain knowledge of:
² international legal instruments, treaties or agreements;
² the host country’s situation in terms of labour demand and employment needs, as well as of his or
her home country’s potential employment market
in terms of supply;
² policies and laws aﬀecting labour in both countries.
Equally, the labour attaché should be equipped with
skills in:
² diplomacy and tact;
² counselling, negotiation, conciliation and arbitration;
² analysis, organization and coordination;
² documentation;
² language (of the host country);

² research;
² networking;
² data handling;
² basic statistics;
² psychological assessment;
² human resource development.

III.5 Inter-state
Cooperation
Despite all the eﬀorts made by sending countries to
protect migrant workers, migrant workers continue to
experience numerous problems in destination countries, particularly vulnerable groups such as female domestic workers, entertainers and lower skilled workers.
There are clear limits to what a State can do to protect
its migrant workers without the active cooperation of
the countries of employment. In addition to the protection and welfare of migrant workers, inter-state cooperation is essential in expanding organized labour
migration and curbing irregular movement. This particular dimension is discussed in Chapter IX.

ENDNOTES
1

See UN (2004: Agenda item 89(b), A/59/287/Add.1, 4). This world survey sets out recommendations that, if adopted, will iprove
the situation of migrant, refugee and traﬃcked women. Recommendations include ratiﬁcation and implementation of all international legal instruments that promote and protect the rights of migrating women and girls; review of national emigration and immigration laws and policies in order to identify discriminatory provisions that undermine the rights of migrant women; development of policies that enhance migrant, refugee and traﬃcked women’s employment opportunities, access to safe housing, education, language training in the host country, health care and other services; education and communication programmes to inform
migrant women of their rights and responsibilities; and research and data collection, disaggregated by sex and age, that improve
understanding of the causes of female migration and its impact on women, their countries of origin and their countries of destination in order to provide a solid basis for the formulation of appropriate policies and programmes.

2

This section is in part from IOM, (Draft) Labour Administrators’ Training Curriculum (IOM, 2005b). The curriculum was developed with the ﬁnancial support of the U.K. Department for International Development (DFID) and its principal author is Tomas
Achacoso.

3

Throughout this Handbook “Hong Kong” refers to the Hong Kong Special Administrative Region of China and “Taiwan” to
the Taiwan Province of China.

4

This section is largely reproduced from IOM (2005b).
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IV. Developing Policies
in Countries of Origin
to Optimize the
Beneﬁts of Organized
Labour Migration
An increasing number of developing countries and
countries with economies in transition seek to adopt
policies, legislation and structures which promote foreign employment for their workforce and generate remittances, while providing safeguards to protect migrants. While job creation at home is the ﬁrst best option, an increasing number of countries see overseas
employment as a part of a national development strategy for taking advantage of global employment opportunities and bring in foreign exchange.
This Chapter will look at the role of marketing in
facilitating and expanding labour migration, improving remittances services and enhancing the development impact of remittances, and skills development, as
well as the issue of brain-drain. For countries seeking
to promote foreign employment, labour migration policy necessitates adequate emphasis on the promotion
and facilitation of managed external labour ﬂows and
should not be limited to the State’s regulation and protection functions. Some of the specific modalities
through which States can engage in the facilitation and
promotion of international labour migration are described below.

IV.1 Importance
of Marketing1
Since labour migration is primarily a demand-determined market, countries wishing to deploy their
workers abroad must be able to seek out prospective
employers amidst the competition coming from other
labour-sending countries. Thus, marketing is the lifeblood of any overseas employment programme.
Marketing is the management process responsible
for identifying, anticipating, satisfying customer requirements proﬁtably. By breaking down this deﬁnition into
its component parts, we can derive a better description.
Management refers to the top levels of the organization or a country. In the case of the Philippines, the
President of the Republic takes an active hand in determining and guiding policies and programmes. On the
diplomatic front, embassies utilize a country team approach, which puts all embassy personnel under the
supervision and authority of the ambassador (ILO,
1991).
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Process connotes a ﬂow or movement forward involving a number of steps or operations involving numerous entities or organizations. By its nature, it signals
constant movement as opposed to a static position.

Proﬁtability refers to the whole migration process,
where the host country and country of destination, migrant workers and the recruitment agency should all
experience a win-win situation.

Identifying the requirement is the ﬁrst critical step
in marketing to determine the market of a product or
service. It requires knowledge of both the supply and
demand side of the market.

Marketing is a necessary ﬁrst step in the eﬀort to
“export” a country’s labour. It also connotes a country’s deliberate policy to use the export of labour as a
means to ease unemployment and rely on the ﬂow of
remittances to prop up its foreign exchange earnings.
Countries intending to deploy their nationals abroad
need to search for opportunities beyond their national
boundaries in an international market which is highly
competitive. This is attained with a working knowledge of market research.

Anticipating is the necessary quality that allows one
to remain competitive in the market. It implies a proactive attitude which allows an organization to be a step
ahead of competitors in terms of what skills will be required by whom and when.
Satisfying or giving satisfaction is a universal concern of most customers. They look for products or
service providers that will meet their requirements.
Customer requirements refer to the reliability of the
product or service provider, competent and qualiﬁed
workers, a cost eﬀective process, timely delivery and
transparent transactions.

The marketing process must start with an analysis
of Strengths, Weaknesses, Opportunities and Threats,
more commonly known as a SWOT analysis. When
placed in the context of international labour migration
or an overseas employment programme (OEP), an updated SWOT analysis can help to focus a country’s efforts in areas where it has built-in strengths, or help it
to determine strategies in the context of opportunities
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or threats. A well-executed SWOT can help to shape a
marketing strategy but, more fundamentally, it can
help to determine a market research plan. Therefore,
although an in-depth SWOT is always preferred, even
the most singular level SWOT will help to point an institution in the right direction for the development of
a marketing strategy.

IV.1.1 The market development
process/ developing an international
labour migration marketing cycle
For facility of presentation, a Market Development
Process Matrix is provided below which can serve as a
framework for reference of the various stages of the
process. The stages inherent in market development
are chronologically laid out on the upper horizontal
axis with 5 columns describing the diﬀerent stages.
The vertical axis lists the diﬀerent schemes and strategies (inputs) designed to implement the targets objectives or goals (outputs), which are in turn laid out on
the lower horizontal axis.
The ﬁrst stage in market development is identiﬁcation of the target market and assessment of supply capacity. It is important that both target market and supply assessment be undertaken simultaneously, since
human resources development in a country usually is
undertaken to meet local demands. A market becomes
viable when there is a match between the demand and
supply sides of the equation. A match signiﬁes that the
educational qualiﬁcations and experiences demanded
by the foreign employer match those of workers from
the sending country. If the variations between expectations and current capacity of the workers are not in
congruence, some upgrading measures may be undertaken by way of skills upgrading or complementary
courses in order to narrow any gap.
The entry stage follows, during which time the
overseas employment programme of a sending country
embarks on schemes to enable its workers to gain a
foothold in the labour economy of the host country.
The goal at this stage is to stimulate a market environment that raises the consciousness and awareness of
foreign employers of the availability of workers from a
particular country by highlighting their qualities, availability and competitiveness.

Having gained a foothold in a foreign market, the
next step is programme implementation where the actual attainment of job contracts and recruitment agreements transpires as a result of inputs from the ﬁrst two
stages. At this point, a country’s deployment machinery becomes known to others and comparisons are
taken with other competing source countries to determine the better source of workers.
Next is the market share growth stage during which
time deliberate eﬀorts are undertaken to expand a
sending country’s market share. This presupposes that
a sending country has the means of determining its
share of the market and to what extent it can expand
its participation in that market. Data on the international labour migration market is highly inadequate.
Gut-feel measures may at times be necessary in order
to at least estimate one’s competitive standing and on
demand and competitive trends.
The last stage in the process is market share maintenance, which ensures that current customers are satisﬁed and that their satisfaction will lead to recommendations to other prospective employers or repeat
orders, whenever necessity dictates. It also means being in a strong position to fend oﬀ competitors trying
to acquire market share.

IV.1.1.1 Market development eﬀorts
The stages in market development should ﬂow towards eﬀorts for establishing speciﬁc market development and employment promotion measures, as enumerated in the vertical section of the matrix. This may
be pursued in four general categories, namely, (1) research and planning, (2) personal selling and promotions, (3) print promotions and (4) corporate promotions and industry servicing projects. As an illustration,
POEA’s approach in the Philippines is described below.
(a) Research and planning
Research and planning are two inseparable tasks
that comprise the lifeblood of a market development
programme. Market-oriented research is undertaken
to a large extent during the ﬁrst stage of the market development process.
In the Philippines, the operational set-up of its
market research group is based on the “desk oﬃcer
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system”, which assigns particular markets on a regional basis and skills-based segments. This system facilitates the research process as it designates a desk oﬃcer on a per region basis such as the Middle East, Europe or Asia. It also allows for the development of regional expertise and specialization for each desk
oﬃcer, making them wholly responsible for the conceptual and procedural formulation of regional market projects while coordinating with other areas of
concern, such as deﬁning research standards in implementation and control.
This geographic segmentation is crucial as it simpliﬁes the application of promotional strategies, as will
be seen below. The relative autonomy inherent in this
arrangement also provides an environment conducive
to creative/innovative thinking.
A skills or industry based approach allows for the
determination of market behaviour which is easier to
dissect and correlate with appropriate strategies. Since
such research make reference to the whole industry
and is not for POEA’s exclusive use, feedback from industry participants is relied upon as inputs and form
part of the feedback loop during the making of plans
and their implementation. Thus, POEA research outputs are circulated within the industry. A Monthly
Market Situation Report (MSR) is provided to the private sector through their associations, which in turn
distribute them to their members. The MSR is a consolidated report on current international labour market developments and relevant economic trends and
events that have a bearing on the Philippine overseas
employment programme. In addition, labour-receiving
country proﬁles are prepared in order to have a comprehensive brief on the labour, political and socio-economic conditions as well as prospects and problems in
each country. Information on immigration policies and
business laws of diﬀerent countries are continuously
gathered, analyzed and disseminated.
This type of research is essentially based on analytical reading of secondary sources such as trade journals, regional economic magazines and national development plans of labour-sending countries. This is complemented by feedback derived from consultations and
close liaison work with the marketing staﬀ of private
sector groups. Inputs are also derived from reports of

Labour Attachés and whatever can be culled from Philippine Embassy reports.
(b) Personal selling and promotions
There is no better way of knowing the market than
by meeting and talking directly with people on the
ground, essentially oﬃcials of the host country and
human resource development oﬃcers of private companies. This is the concept behind the “personal selling” approach adopted by POEA. Personal selling is
done through a variety of ways which include among
others, 1) the dispatch of special marketing teams on
ﬁeld missions and 2) client calls or ﬁeld reconnaissance by Labour Attachés and/or special POEA representatives.
1) Marketing Missions. There are basically two types
of marketing missions that are undertaken:
² Technical Study or Fact-ﬁnding Missions – This
type of mission is generally participated in only by
government oﬃcials composed of POEA’s middle
managers and senior technical staﬀ with occasional representatives from other government
agencies. It is basically a fact-ﬁnding or fact-substantiating strategy to assess opportunities or explore new prospects for Filipino manpower by undertaking research and improving the information base on prevailing wage rates, development
plans, comparative data on competition from other countries, labour and business laws, employment practices and other relevant information on
the target country.
² Top Level Goodwill and Promotions Missions –
This type of mission is either purely composed of
ranking government oﬃcials (i.e. Minister of Labour, POEA Administrator, or Undersecretaries)
or is joined by representatives from the private
sector. The composition of the team is in itself a
key selling strategy in as much as it “opens doors”
in target markets, establishes goodwill, and fosters
bilateral understanding and cooperation with the
target country. Opportunities to meet with top ofﬁcials of foreign corporations are more readily arranged and greater attention is given to the promotion of the Filipino workers qualities and competitiveness.
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The inclusion of representatives of the private sector enhances the business development aspect of the
mission and facilitates the establishment of links with
prospective employers/contractors. Representation
from the private sector is usually obtained through
nominations by the industry associations with the
sponsoring government institution having the ﬁnal approval. All expenses incurred by the private sector are
at their account, although government assists in securing preferential airfare and hotel rates.

pose of the campaign. These take the form of institutional or tagline advertisements, greeting advertisements, write-ups, press releases and promotional articles strategically released and placed in various media
outlets either locally or internationally. Factors such as
readership proﬁles, circulation record, language medium, cost and other factors determine the frequency
and placement of such advertisements.
² Support Communication Materials – These generally refer to hiring primers, skills brochures,
corporate proﬁles, marketing portfolios, annual
reports, information kits and ﬂyers. Prepared by
POEA personnel and used as support materials in
marketing activities, they provide handy and comprehensive information on the Philippine overseas employment programme and its facilities and
are updated whenever necessary. The distribution
network for these materials range from the Philippine embassies, marketing missions, labour attachés, business centres in leading hotels, and the
direct mail campaign.

2) Field Visits/Client Calls – Aside from these overseas missions, POEA carries out periodic marketing
activities in coordination with Labour Attachés; who
are the eyes and ears of the Ministry of Labour in the
ﬁeld. Labour Attachés act as on-site “information centres” and “distribution outlets” for promotional and communication materials developed by the home oﬃce. They
also conduct “door-to-door” visits to prospective clients
and provide the home oﬃce with leads and recommendations. They play a very important role in information
generation and as feedback resources.

² Direct Mail Campaign – This strategy is employed
to reach out to a predetermined group through
sales letters and ﬂyers all year round in order to
support government and private sector eﬀorts.
Mailing lists of diﬀerent sectors are developed
with the assistance of Philippine embassies and labour attachés who recommend target sectors after research. This campaign is considered as a
more cost-eﬀective promotional instrument since
it only involves the cost of production of letters
and mailing costs.

(c) Print promotions
Printed promotional materials are very important
as a marketing tool and POEA relies on them quite
heavily. The development of these printed materials
emanate from POEA’s marketing personnel, since they
require the perceptive analysis of the hiring tendencies
and characteristics of employers and are blended with
a concise and comprehensive presentation of what the
country or POEA can oﬀer by way of its services. The
print campaign is conducted through 1) the use of advertisements in media, 2) support communication materials, and 3) direct mail.
² Advertisements – The use of advertisements are
particularly strong at the entry and growth stages
of the market development process. At the entry
stage, these advertisements serve as launching
pads or image-builders of the Filipino worker as a
better alternative or as a preferred choice. During
the growth stage, these advertisements highlight
the comparative advantages and competitive edge
of the Filipino migrant worker.

(d) Corporate promotions and industry servicing
projects
POEA undertakes a number of soft-sell schemes to
strengthen its corporate image and the overseas employment programme in general. It also pursues
projects, which support the market development efforts of the private sector. These include:

POEA conceptualizes and utilizes advertisement
copies depending on their target audience and the pur-
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² Familiarization Campaign – POEA hosts meetings and initiates dialogues with selected oﬃcials
of foreign embassies based in Manila. This gives
POEA an opportunity to discuss vital issues and
problems aﬀecting its migrant workers in that
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F I G U R E I V. 1

Government-led Market Development Process Matrix
STAGE
INPUT
1. Research and
planning

Target Market
Identiﬁcation
& Supply
Assessment

Market Entry
Stage

Market
Programme
Implementation

Market Share
Growth
Stage

Market Share
Maintenance
Stage

*****

*****

2. Personal selling and
promotions
a. Marketing
Missions
1) Technical Study
or Fact-ﬁnding
Mission
2) Top-level goodwill and promotions mission

*****

b. Field visit /
client calls
3. Print promotions
a. Ad. programme
b. Support communication materials
c. Direct Mailing

*****

*****

*****

*****

*****

*****

4. Corporate promotions & industry
servicing projects
a. Familiarization
campaign
b. Greet-a-client
c. Client referral
advisory
d. Market information service
Output

*****

*****

*****
*****

*****

*****

*****
*****

*****

*****

*****

*****

Initial job
contracts;
recruitment &
bilateral labour
agreements;
market
information

Stronger share
& foothold
(additional &/
or new job
orders/
agreements)

Continued
host
government/
employer
patronage

*****

Market
prospects

Host
government/
employer
awareness,
goodwill,
conductive
market
environment

Source: Achacoso (1987).
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particular country and a means for updating them
on the latest developments, policies and programmes of the government/POEA. Newly posted
oﬃcials are immediately visited and given a briefing or orientation on POEA’s activities.
² Greet-a-Client Campaign – This is another softsell approach which involves sending greeting
cards to important clients, both foreign governments and private employers, on special occasions
such as holidays or national Independence Day
celebrations. This provides a means of sustaining
linkages with clients for them to continue patronizing Filipino workers.
² Client Referral Advisory System – The success of
the market entry stage of the market development
process is reﬂected in the level of interest or actual job orders and contracts for hiring Filipino
workers sent to POEA by prospective clients. If
the interested employer is a government entity
wishing to have their workforce requirements
ﬁlled by POEA, this is referred to POEA’s Government Placement Department. If the client is
from the private sector, their job order is endorsed
to the private sector through the Client Referral
Advisory System.
The Client Referral Advisory System is supervised
by POEA and is utilized as a means of rewarding top
performers in the recruitment industry. Top performers are those who maintain a good track record in terms
of their high operating standards and professionalism
in the conduct of their business aﬀairs. Guidelines and
the mechanisms of inclusion of private recruitment
agencies in the Client Referral Advisory are mutually
agreed between POEA and the private sector.
² Market Information Service – A mini databank is
maintained that contains reference materials, foreign and local studies on migration, reports and
other vital market data and information and is
made available to foreign and local clients of POEA. For instance, recruitment agencies wishing to
participate in a bidding process may need data on a
foreign country’s business or tax laws to enhance
its chances. POEA assists, and if the data required
is not available, may seek the assistance elsewhere.

IV.1.2 Market research
Market research on labour migration opportunities
focuses on demand analysis and in particular on the
proﬁle, quality and quantity of the demand. This type
of research is demand-, rather than supply-oriented.
Market research is a systematic process for generating knowledge on a target market through a structured way of obtaining, analyzing, processing, interpreting and reporting data. Every market is governed
by four elements:
² there is a product or service wanted;
² it can be secured at a certain price;
² there is a quantity of demand among those who
want the product or service;
² there is the quantity of supply of those willing to
provide the product or service.
In the international labour market, the supply of
migrant workers from one country is meant to ﬁll a
certain demand for migrant workers overseas for which
the foreign employer is willing to pay. The idea behind
this type of market research is to formulate the right
decision in order to match the amount of demand for
labour in the receiving state with the quantity of supply of labour from the sending state (Warren et al.,
2002). Market research provides the link between demand and supply by providing the appropriate information for making an informed decision.
Any market research proceeds in the following
manner:
² recognition of an opportunity or problem;
² designing the research plan;
² gathering the data;
² interpreting the data;
² reporting of research output.

IV.1.3 Role of the private sector
The role of the private sector in identifying and creating opportunities for an OEP cannot be overemphasized. An involved private sector will not only decrease
the ﬁnancial and staﬃng costs on governments when it
comes to the marketing process, but also gives access
to certain circles, and thereby information, that public
oﬃcials may have a more diﬃcult time acquiring.
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In Asian labour-sending countries, governments
acknowledge that the private sector is the engine of
growth in the recruitment industry and that it is mainly responsible for opening new markets and placing
Asian workers in more than 200 countries around the
world and on thousands of ocean-going vessels. It actually serves as a bridge that narrows the employment
gap between labour-sending and labour-receiving
countries in their quest to match available skills with
overseas demand for migrant workers.

treat migrant workers well and scrupulously observe
the provisions in the employment contract.
The private sector realizes that it has to explore
new markets constantly and initiate innovative approaches and services, if it is to remain competitive,
both locally and internationally. Competition forces
them to develop an eﬃcient approach and demands
operational ﬂexibility in order to remain competitive.
They are therefore more capable of addressing the
dynamism that this kind of a market demands than
government.

The private sector also plays an important role in
selecting only the most qualiﬁed and eﬃcient migrant
workers for their foreign principals or employers, since
they wish to establish long-term relationships and repeat job orders with their foreign principals. This is actually the best form of protection that a migrant worker can have – that his or her skills are appropriate for
the job required and he or she is suited to the work in
every sense. The private recruitment agencies are coemployers of the workers they deploy. Thus, it is in
their interest to ensure that their foreign principals

Furthermore, the dynamic nature of international
labour migration puts the private sector in a more advantageous position over government as far as the
marketing and placement of workers abroad is concerned. This is because the private sector can mobilize
their resources more eﬃciently and expeditiously than
government agencies which normally operate under
more constrictive conditions imposed by bureaucratic
red tape and drawn-out budgetary process.

T E X T B O X I V. 1

IV.

Tunisia: An Agency to Promote and
Arrange Foreign Employment of Skilled Tunisians
The Government of Tunisia maintains a specialized agency

ment. Executives of agencies, companies and projects are

Agence Tunisienne pour la cooperation technique (Tunisian

provided with selected proﬁles of Tunisians corresponding to

Agency for Technical Cooperation) to promote overseas

project needs, and encouraged to consider these candidacies.

employment of skilled Tunisians. The agency focuses on

The agency also facilitates administrative arrangements for

ﬁnding medium term job opportunities, averaging three-year

travel, work permits, removals and return for personnel hired

renewable terms, rather than permanent foreign placement.

through its promotional eﬀorts.

Since its establishment in 1972, the agency has developed a
large computerized data bank with complete CV information

The agency database currently comprises more than 10,000

on thousands of Tunisians with expertise, skills and special-

detailed CVs of Tunisian nationals available for overseas em-

ized training across a wide range of professions. It estab-

ployment. It is credited with placement of more than 27,000

lished mechanisms of close cooperation with the Tunisian

Tunisian experts and professionals abroad since its establish-

foreign service to identify and follow up opportunities for

ment. Gulf States have been a primary market, but place-

employment requiring skills available in its database. Promo-

ments in Europe and Canada are currently on the increase.

tional eﬀorts target governments, international development
projects, agencies and private companies where large-scale
activities may need a host of skilled experts, such as engineers and designers. The agency also works to market skilled
personnel in African and Arab countries as well as in international agencies for relevant short term and project employ-
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Source: ILO (2007).

² How to ﬁnd out about employment opportunities in
potential countries of destination?
² What are the essential requirements (education,
skills, qualiﬁcations, experience, capital, agency
fees, passports and visas, etc.)?
² How can existing skills and abilities be applied to
diﬀerent employment options?
² How to ﬁnd out which recruitment agents are reliable and trustworthy, and which are not?
² What are the dangers related to illegal recruitment
and direct hiring by potential employers?
² How to ﬁnd out about suitable countries of destination?
² What are the legal requirements for entry and admission?
² What are their rights, entitlements and obligations
and how to exercise these rights?
² What are the other factors to take into account in considering employment in another country?
² How to evaluate and compare realistically employment and income earning opportunities at home
and abroad (purchasing power)? (ILO, 2003c,
Booklet 2: 21-22).

While emphasis should be placed in attaining a balance between market development and welfare protection mechanisms, labour-sending countries might
need to highlight market development without necessarily sacriﬁcing protection mechanisms for its workers given the high costs involved in market development and research. Governments might have to assist
the private sector in terms of sharing information regarding market conditions and job availability in various labour-receiving countries. This is one area as
mentioned above, where close cooperation with the
Ministry of Foreign Aﬀairs can help to bring down the
cost of market research and development. The Ministry of Foreign Affairs is on-site and can acquire,
through purchase or oﬃcial request to the appropriate
government agency of the host country, copies of their
oﬃcial publications or ﬁve-year development plans
and other information that can serve as inputs to their
marketing plans.

IV.2 Information
Dissemination
Information dissemination is important not only to
inform potential overseas workers of safe recruitment,
travel and employment procedures and the risks of irregular migration, but legal labour migration opportunities and procedures and mechanisms. As shown in
Section III.3.4.1, a variety of communication activities
using several media can be used.
An informed and transparent labour market information system or service on existing jobs at home and
abroad is an eﬀective way of combating abuses suﬀered
by migrant workers. Access to reliable sources of information about employment opportunities at home and
abroad will allow potential migrants and their families
to choose wisely from these opportunities. Adequate
and reliable labour market information may also improve their search for local jobs before seeking employment abroad and provide them with criteria for a
better evaluation of the actual costs and beneﬁts of
working abroad. Such information should respond to
the following questions:

It is highly recommended that States of origin provide migrant workers with accurate information to assist them in their search for employment. The Ukraine’s
State Employment Service (SES) oﬀers a good example
of the establishment and maintenance of a system of
information on job openings at the national level: the
Uniﬁed Informational System (UIS). This is a nationwide database of vacancies and job seekers and will
soon be accessible in most employment centres
throughout the country.
Integrated Migration Information System (IMIS) is
a capacity building project of the Egyptian Ministry of
Manpower and Emigration, the Government of Italy
and IOM to facilitate legal labour migration as well as
strengthen ties between the Egyptian diaspora and the
country of origin. An automated job matching system
has been developed. The job matching modules can be
accessed on-line by potential employers and employees alike (see Textbox IV.2).

– 71 –

IV. DEVELOPING POLICIES IN COUNTRIES OF ORIGIN TO OPTIMIZE THE BENEFITS OF ORGANIZED LABOUR MIGR ATION

T E X T B O X I V. 2

IMIS Project
The Integrated Migration Information System (IMIS)

the near future, the project aims to expand the Masriat

project started on the 22nd of June 2001 and is the

module to other potential countries of immigration.

result of a joint collaboration among the Emigration

Moreover, by using Italy as a pilot case study, the project

Sector of the Ministry of Manpower and Emigration,

endorses an awareness campaign for entrepreneurs in

the Italian Government as the donor partner and the

need of employees. The case study will be carried out in

International Organization for Migration as the imple-

coordination with the IOM oﬃce in Rome, the Italian

menting agency. IMIS is a technical tool and a capac-

Ministry of Foreign Aﬀairs, the Italian Ministry of Wel-

ity building mechanism that supports the Emigration

fare and the Egyptian Embassy in Italy.

Sector of the Ministry of Manpower and Emigration in
the management of regular migration ﬂows from Egypt,

The portal for Egyptians abroad is a tool provided to

improving Egyptian migrants’ social status in receiving

the Egyptian Government to reinforce relationships

countries and channelling human and ﬁnancial resourc-

between the Egyptian Diaspora and the home country.

es resulting from the phenomenon of migration.

The enhancement of services for the Egyptian Diaspora
by the Emigration Sector will require the strengthening

The setting up and launching of a website for job

of ties with the Egyptian Non-Governmental Organi-

opportunities abroad and the creation of a portal for

zations (NGOs) abroad and other structures support-

Egyptian migrants represent the main outputs of the

ing the Egyptian migrants. Further coordination and

project. The web site is tailored to provide services to

contacts with the Egyptian Ministry of Foreign Aﬀairs

employers abroad and Egyptian job seekers. It furnishes

will contribute to the complete accomplishment of this

an automatic job matchmaking system between demand

project objective.

and oﬀer. Companies abroad, employers, entrepreneurs
etc. seeking speciﬁc employees’ proﬁles may consult the

The system represents a pilot experience that aims

website roster and, after having identiﬁed potential candi-

towards self-sustainability. As a matter of fact, the job

dates, contact the Ministry of Manpower and Emigration.

matchmaking mechanism represents a practical example

The Ministry of Manpower and Emigration is in charge

of the applicability of the system. Full deployment of the

of making the validation of the job seekers’ proﬁles and

system would require the planning and implementation of

provides support to the foreign employers. The foreign

ad hoc projects. Likewise, the Italian case study is a testing

employers can use the service provided by the Ministry

ground, the outputs of which will determine the develop-

of Manpower and Emigration for the short-listing of the

ment of an ad hoc project for the application of the mech-

candidates. Concerning the ﬁnal selection of the candi-

anism at a national level, as well as in other countries.

dates, the foreign employers can either appoint a local
recruitment agency or make the selection directly.

The International Organization for Migration, in full
cooperation with the Egyptian Government, imple-

It is important to highlight that the job matchmaking

mented the project by providing capacity building.

system does not create a binding relationship between

The capacity building assistance included managerial

the employer and the potential candidate. Foreign

capacities, Information Technology (IT) management,

employers reserve the right to choose the employers ac-

the upgrading of language skills and Basic IT knowledge

cording to their recruitment needs.

for the whole Emigration Sector, the setting up of a fully
trained and operational IT Unit to meet the future tech-

In addition to the job seekers’ roster, the website

nical needs of the Sector and the training of a Research

provides the users with practical and comprehensive

Unit. Essential technical support was provided by the

information concerning the receiving countries (mainly

Information Decision Support Centre (IDSC), which

western European). This set of information is gathered

contributed to the system setting up procedures.

in a module called Masriat. Currently Masriat contains
information about France, Italy, Norway, and Spain. In

Source: IOM Cairo.
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IV.3 Bilateral and
Regional Labour Agreements
Movement of labour is eased as a part of regional
integration processes as well as on the basis of a BLA
or arrangement. This aspect will be dealt in chapter IX
on international cooperation.

IV.4 Migrant Remittances
It is quite clear that foreign exchange earned by nationals working abroad looms large in the formulation
of labour migration policy.

IV.4.1 Role of remittances
in national economies
IV.4.1.1 Deﬁnition
Three streams of money transfers are included as
remittances in the IMF’s annual publication, the Balance of Payments Statistics Yearbook. These are workers’ remittances, compensation of employees, and migrant transfers. However the term “remittances” has
come to include more in the eyes of a number of States,
institutions and experts. For IOM’s purposes, migrant
remittances are deﬁned broadly as the monetary transfers that a migrant makes to the country of origin or, in
other words, ﬁnancial ﬂows associated with migration.
Most remittances are personal cash transfers from a migrant worker or immigrant to a relative in the country of
origin, but they can also be funds invested, deposited, or
donated by the migrant to the country of origin. The definition could possibly be altered to include in-kind personal transfers and donations. Some scholars go further
to include transfers of skills and technology, as well as
“social remittances” (Baruah, 2006b). The scope of this
section is limited to monetary transfers.
IV.4.1.2 Scale and importance
International remittances received by developing
countries in 2005 were estimated at around US$167
billion and have doubled in the last ﬁve years (World
Bank, 2006). Migrant remittances constitute an important source of foreign exchange, enabling countries to
acquire vital imports or pay oﬀ external debts. Remit-

tances also play an important role in reducing poverty
(World Bank, 2006). There is growing awareness of the
potential that remittances contribute to economic development in migrant-sending countries at the local,
regional and national levels. A USAID study on remittances in Armenia summarizes the view on the economic impact of migrant remittances (Roberts, 2004).
Consensus views on the impact of migration and
remittances on the sending countries have been subject to cycles of pessimism and optimism. In the early
1990s, for example, the general pessimistic view was
that remittances do not promote growth but “exacerbate the dependency of sending communities by raising material expectations without providing a means
of satisfying them, other than more migration.
Individual families attain higher standards of living,
but communities achieve little autonomous growth”.
Some analysts went so far as to advise governments
and donors to discourage migration and remittances.
There has been a sea change in recent years in the consensus view, and currently there is a great deal of excitement about the potential of remittance inﬂows to
support growth and development. This is due partly to
the fact that remittance ﬂows to developing and transition countries have become so large, and partly because the theoretical understanding of remittances has
changed.
As Roberts (2004) mentions, in recent years a view
has emerged that migration and remittances are the
result of family decisions based on optimizing their potential, given the opportunities and constraints they
face. Simplistic views that remittances lead to “excessive” consumption, import dependency, or “unproductive” investment in housing and land are no longer tenable. The potential costs of remittances are now viewed
as largely deriving from moral hazard problems. For
example, remittances can ease pressure on governments faced with large external deﬁcits to engage in
diﬃcult structural reforms. They also could have a negative impact on recipient households’ commitment to
work, savings and investment, even if this is the objective of the remittance sender.
The importance of migrants’ remittances as source
of development ﬁnance is now widely recognized in
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various fora including the UN, EU and G-8. Remittances are of considerable importance to Southern
Mediterranean countries, although more for some
countries than others. Remittances through formal
channels to individual Southern Mediterranean countries vary from 2 to over 20 percent of GDP.2
It is important to keep in mind that remittances are
private and family funds and, as such, there are essentially two stakeholders: the remittance sender and the
recipient. In between, there are a host of actors: intermediaries in the transfer process, governments in both
receiving and sending countries responsible for policy
framework, supervision and facilitation, and institutions engaged in research and seeking to enhance the
development impact of remittances.

their earnings home, even in the absence of special inducements. For policy-makers, the issue is not how
much more remittances can be earned through migration, but:
² how remittance channels (services) can be made
more cost-eﬀective, accessible, reliable, quick and
transparent;
² how the development potential of remittances can
be enhanced.
Individual families attain higher standards of living,
but communities achieve little autonomous growth”.
Some analysts went so far as to advise governments
and donors to discourage migration and remittances.
There has been a sea change in recent years in the consensus view, and currently there is a great deal of excitement about the potential of remittance inﬂows to
support growth and development. This is due partly to
the fact that remittance ﬂows to developing and transition countries have become so large, and partly because the theoretical understanding of remittances has
changed.

Given that remittances are private funds, they
should not viewed as a substitute for oﬃcial development assistance.
Although there may be exceptions, most labour migrants go abroad to work in order to support their families back home and will therefore seek to send most of

IV.
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Economic Beneﬁts and Costs of Remittances to a Receiving Country
Potential Beneﬁts

Potential Costs

Are a stable source of foreign exchange which eases foreign
exchange constraints and helps ﬁnance external deﬁcits

Ease pressure on governments to implement reforms
and reduce external imbalances (moral hazard)

Are potential source of savings and investment for capital
formation and development

Reduce savings of recipient families and thus have
a negative impact on growth and development
(moral hazard)

Facilitate investment in children’s education and human
capital formation

Reduce labour eﬀort by recipient families and thus
have a negative impact on growth and development
(moral hazard)

Raise the standard of living for recipients

Migration leads to “brain drain” and has a negative
impact on economy that is not fully compensated by
remittance transfers

Reduce income inequality

Increase income inequality

Reduce poverty
Source: Roberts (2004).
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As Roberts (2004) mentions, in recent years a view
has emerged that migration and remittances are the
result of family decisions based on optimizing their potential, given the opportunities and constraints they
face. Simplistic views that remittances lead to “excessive” consumption, import dependency, or “unproductive” investment in housing and land are no longer tenable. The potential costs of remittances are now viewed
as largely deriving from moral hazard problems. For
example, remittances can ease pressure on governments faced with large external deﬁcits to engage in
diﬃcult structural reforms. They also could have a negative impact on recipient households’ commitment to
work, savings and investment, even if this is the objective of the remittance sender.
The importance of migrants’ remittances as source
of development ﬁnance is now widely recognized in
various fora including the UN, EU and G-8. Remittances are of considerable importance to Southern
Mediterranean countries, although more for some
countries than others. Remittances through formal
channels to individual Southern Mediterranean countries vary from 2 to over 20 percent of GDP.2
It is important to keep in mind that remittances are
private and family funds and, as such, there are essentially two stakeholders: the remittance sender and the
recipient. In between, there are a host of actors: intermediaries in the transfer process, governments in both
receiving and sending countries responsible for policy
framework, supervision and facilitation, and institutions engaged in research and seeking to enhance the
development impact of remittances.
Given that remittances are private funds, they
should not viewed as a substitute for oﬃcial development assistance.
Although there may be exceptions, most labour migrants go abroad to work in order to support their families back home and will therefore seek to send most of
their earnings home, even in the absence of special inducements. For policy-makers, the issue is not how
much more remittances can be earned through migration, but:
² how remittance channels (services) can be made
more cost-eﬀective, accessible, reliable, quick and

transparent;
² how the development potential of remittances can
be enhanced.

IV.4.2 Data collection
Use of remittances as a resource for development
requires better information and data on remittance
ﬂows, usage patterns, transfer mechanisms, good practices and attitudes, and preferences regarding savings
and investment schemes. Oﬃcial records on remittances usually under-estimate remittance ﬂows, although ﬁgures can also be inﬂated by the inclusion of
non-remittance ﬂows. In many ECA countries, underreporting is more common given the lack of data on
remittance collection and the number of informal
channels for sending remittances.
Two problems in general with remittance data are
also common to Southern Mediterranean countries.
First, a substantial proportion of total remittances is
made through informal channels, yet data and estimates on informal ﬂows are lacking. Second, the poor
quality of data, faulty data collection or the recording
of non-remittance payments as remittances distorts
analysis of the data available.
Data collection is weak in many countries but can
be improved by:
² putting in place a centralized data collection and
reporting mechanism for banks and money transfer organizations (MTOs); so that remittance
ﬂows can be recorded and measured;
² conducting surveys of households and key informants to assess types of remittance services and
their eﬃciency; volume of informal remittances;
use and impact of remittances;
² sharing of good practices among policy-makers,
remittance companies, banks and micro-ﬁnance
institutions (MFIs).

IV.4.3 Remittance services
Reducing remittance costs and increasing access
to cost-eﬀective, fast and safe remittance services,
not only beneﬁts migrants, but also potentially increases the funds remitted and made available to recipients.
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Anelik Bank Ltd.
Anelik Bank Ltd. was founded in 1990 in Armenia by
a group of enterprises working in light industry. It was
incorporated as a limited liability company in 1996. Its
total capital is US$3.7 million and it has 6 branches, 5
of which are in Armenia. The sixth branch, in Moscow,
Russia, is incorporated as a daughter company, Anelik
Ru. The Bank has credit programmes with the Eurasia

end are global MTOs, such as Western Union and
Money Gram, as well as smaller MTOs serving specific geographical markets, such as Anelik Bank for Russia-Armenia (Textbox IV.3), global and national banks.
Informal methods include unregistered MTOs, such as
Hawala dealers, individuals, friends and relatives, bus
drivers, traders and the like. The simplicity of the money transfer operation lends itself to the many unregistered actors who usually provide a service at a lower
cost than the well-known MTOs.

Foundation, EBRD, USDA, IOM, and the World Bank.
Launched in 1997, Anelik’s money transferring
system allows individuals to make transfers without
opening a bank account. The sender must provide the
receiver’s exact name, and the city and the country to
which the money is transferred. Both the sender and
the receiver must present identiﬁcation to the respective banks. The cost of transfer ranges between 1.5 per
cent and 3 per cent of the total amount transferred.
Anelik guarantees that the money will be received
within 3-24 hours. Anelik Bank has made money transfer a business focus and their fees are low. The same is
true of Unibank, another Armenian Bank. Both banks
serve the Russia-Armenia remittance corridor. There

It is generally recognized that fees for remittance
services charged by global MTOs are high, regressive
(higher for smaller amounts) and non-transparent.
Fees may be as high as 20 per cent of the principal, depending on the remittance amount, channel, destination and origin country and service (World Bank,
2006). The average price is reported to be around 12
per cent of the principal in 2004. Currency conversion
charges are even less transparent, ranging from no
charge in dollar-based economies to 6 per cent or more
in some countries (World Bank, 2006). Prices have declined in some high volume corridors, but still remain
very high in low volume corridors, a number of which
concern Southern Mediterranean countries.

are large numbers of labour migrants from Armenia
working in the Russian Federation. In 2003, fees from
money transfer represented 91.9 per cent of Anelik’s
non-interest income and 48.5 per cent of total income.
Owing to their low fees, the two banks now account
for most of the money transfers coming into Armenia
and their pricing policies have brought some remitters using informal channels into the formal sector. In
contrast to remittances to Armenia from Russia, there
is greater use of informal channels for remittances to
Armenia from western Europe where the formal chan-

Leading players in the transfers market earn large
proﬁts, while the transaction cost for migrants remains
relatively high, though it is beginning to fall. This situation is unwarranted when one considers that money
transfer is usually a simple operation and constitutes a
low risk. Where there is suﬃcient volume or competition, there is no reason why remittance channels should
not be low cost, eﬃcient and accessible. Research by
the World Bank indicates that, for major MTOs, the
cost of a remittance transaction appears to be far lower than the price (World Bank, 2006).

nels are not as cost-eﬀective.
Sources: World Bank (2005); www.anelik.am/ru;
Roberts (2004).

Remittances are sent in various ways: through
banks, money transfer companies, by hand or through
a third party (e.g. Hawala transactions), depending on
a number of factors. The remittance industry consists
of formal and informal transfer agents. At the formal

IV.4.3.1 Advantages and disadvantages
of informal systems
Informal fund transfer systems (IFTs) such as Hawala can have legitimate and illegitimate uses. In some
countries, they are legal and labour migrants ﬁnd the
system quick, cost-eﬀective, convenient, versatile and
anonymous. However, IFTs can also be used for illegitimate purposes such as circumventing capital and exchange controls, tax evasion, smuggling, money laundering and terrorist ﬁnancing (El Qorchi et al., 2003).
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Typically, IFTs thrive in jurisdictions where the formal
sector is weak or where signiﬁcant market distortions
exist. Fees charged are as low as 1-2 per cent of the remittance amount with a delivery time of 24 hours (Varma and Sasikumar, 2005; World Bank, 2006).
Remittances carried by hand through transport operators, couriers, friends and relatives is also common
in certain regions, but is vulnerable to leakage during
border-crossings and through theft.
Over-valuation of exchange rates, restrictive foreign
exchange practices, lack of eﬃcient, adequate and reliable banking facilities, and low relative rates of return on
ﬁnancial assets, as well as high transfer costs and low
access to the formal sector explain why migrants use
unrecorded remittance systems. Whether incentives
can signiﬁcantly divert remittances to formal channels
when the fundamental services remain distorted and
institutional deﬁciencies are not rectiﬁed is doubtful.
A study by the European Investment Bank found
that channels of transmission in Southern European
countries are predominantly through the Informal
sector.3

IV.4.3.2 Formal systems
(a) Money Transfer Operators
Global MTOs are the main formal remittance channels worldwide. The main advantages perceived by users are access, speed, reliability and simple procedures.
Less costly alternatives have developed but are not as
widely available. MTOs, such as Western Union, have
good brand recognition (and have large marketing
budgets). They are however relatively expensive to use,
compared to the less costly services oﬀered by smaller
and specialized MTOs, such as Anelik.
(b) Financial institutions
Account-based services for money transfers are
usually less costly. A comparison of the approximate
cost of remitting US$200 by major MTOs, banks, other MTOs, and Hawala found that banks were more
competitive than major MTOs in all corridors where
comparative data was available (World Bank, 2006).
Turkish banks operating out of Germany have been
able to develop services that are heavily used for remittances from Germany to Turkey.

IRNet, a credit union service, is also an innovative
alternative to MTOs and charges a ﬂat rate of US$6.50
per remittance. However the sender has to be a member of the credit union. There are 14 countries in Europe/Central Asia and North America, where the credit union is active (WOCCU, 2004).
Apart from being less expensive than MTOs, banks
have the advantage of complementing remittances
services with other ﬁnancial products.
(c) Other services
Card-based innovations are also cost eﬀective. For
example, Visa oﬀers four products for money transfer
and has tie-ups with banks, MFIs, and retail outlets. It
is a relatively new mechanism (with scope for growth).
Financial service providers and other organizations catering for the poor and migrants can forge
creative institutional partnerships to provide remittance services. Alliances with banks, credit unions,
postal networks, international MTOs and retail outlets allow them to leverage their strengths (proximity to clients) and overcome their weaknesses (limited transfer experience, restrictions on foreign exchange dealings and access to the payment system)
(Isern et al., 2004).
One solution is the bundling of money transfers. In
India, an NGO, Adhikar, is piloting a domestic money
transfer service which centralizes the transfer and distribution of small transfers of migrants and routes
them through one account in a partner bank. This
brings down the transaction cost and generates a fee
for the NGO. Another is the postal services with their
wide network (and in some cases, already an actor in
domestic remittances) which are attractive to MTOs
for forming partnerships.

IV.4.3.3 Government initiatives
Over the years, governments in labour-sending
countries have introduced a number of policy measures designed to inﬂuence the ﬂow of remittances and
increase ﬂows through formal channels. As remittances are private transfers, these policy measures have
largely take the form of incentives.
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(a) Financial products to attract remittances
Currently India is the country receiving the largest
amount of remittances. Non-Resident Indian (NRI)
deposits were established in 1970 and have become
one of the main ways of attracting savings by Indian
migrants. A series of incentives were provided: higher
interest rates, exchange rate guarantees, repatriation
facilities, and exemption of wealth and income tax on
savings and on interest. The incentives were created
mainly to augment foreign exchange reserves and, once
this was achieved, many were withdrawn during the
1990s (Varma and Sasikumar, 2005). NRI accounts
have proved attractive largely to migrants belonging to
the professional and skilled categories.
In recent years, one of the most important initiatives for attracting savings from Indian migrants has
been ﬂoating specialized bonds for development purposes. Two such bonds, Resurgent India Bonds (1998)
and the Indian Millennium Deposits (2000) raised
US$4.2 billion and US$5.51 billion respectively (Varma
and Sasikumar, 2005).
Other South Asian countries have also put in place
additional incentives to attract remittances. In Pakistan, the government conﬁrmed the importance of remittances as a tool for economic development by introducing a series of incentives in 2001. For a minimum remitted amount (US$2,500-10,000), overseas
Pakistanis were given privileged access to higher education, public housing and share oﬀerings, as well as
free renewal of passports and import duty exemption
(for US$700 per year).
(b) Simplification of transfer procedures and
extending ﬁnancial network
When Tajik banks ﬁrst handled money transfers
from abroad, the procedures involved were so cumbersome that migrants would not use them. Moreover,
between 1993 and mid-2001, the government levied a
substantial tax on foreign exchange transfers. Through
the abolition of this tax and simpliﬁed transfers, Tajik
commercial banks have emerged as the main transfer
mechanism for remittances.
National banks in South Asia have opened branches in migrant-receiving areas and established correspondent accounts with international banks in order to

extend their ﬁnancial services network. The same is true
of Turkish banks operating out of Germany. Similarly,
MTOs have extended their domestic network through
partnerships with local agents and the postal service.
Streamlining of transfer procedures (in terms of both
simpliﬁcation and speed) has led to a marked increase in
remittances through formal channels in Bangladesh.
(c) Counselling and advice
As a part of pre-departure orientation given to migrant workers, state overseas employment entities in
the Philippines and Sri Lanka advise workers on how
to remit their earnings. Similar information is provided to Tajik migrants through an Information Resource
Centre established by IOM and OSCE in Dushanbe.
However, it is clear that much more can be done in the
area of providing information to migrants about the
real costs of remitting and the various transfer options
available in host countries.
(d) Access to services for irregular migrants
With the backing of the US and Mexican governments, Mexican Consular Identiﬁcation Cards (CICs)
issued in the US are becoming an accepted form of
identiﬁcation for opening US bank accounts, thus giving irregular migrants access to the formal ﬁnancial sector. Mexican oﬃcials have successfully negotiated with
banks and transfer agencies in the US and, since December 2001, some 15 banking institutions and their
branches allow migrants from Mexico, whether legal or
illegal, to open bank accounts on presentation of identity cards provided by the Mexican consulates. Migrants’
relatives at home can then use ATM cards to withdraw
funds for about US$3 per transaction, much lower than
the usual money transfer fee (Russell, 2002).
(e)

Macro-economic policies and institutional
framework
It is recognized by many experts in the ﬁeld that the
most important measure governments can take to
stimulate remittance ﬂows and realize its development
potential is to create a sound policy environment that
minimizes macro-economic uncertainty, ensures
transparency, and introduces standardized regulation
of ﬁnancial institutions. Governments need to pursue
sound monetary policies, such as correctly valued exchange rates, a positive real interest rate, and liberalized foreign trade. But this is not enough. Govern-
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workers;
² oﬀer of low cost pre-departure loans as a way of
encouraging migrants to use formal banking channels;
² dissemination of information on remittance services and options via pre-departure orientation and
in MRCs established in countries of destination;
² enhanced coordination between Ministries of Labour Migration and Finance, major ﬁnancial institutions and other agencies, as appropriate, on
the issue of external labour migration and
associated remittance ﬂows;
² capacity building through improved consular
services for migrants, including creation of data
bases and issue of secure identity documents,
which facilitate use of formal remittance
channels.

ments also need to establish an institutional framework for the safe and low cost transmission of remittances, for competition and for proper operations by
all participants. Governments can stimulate remittance ﬂows and realize their development potential by
creating a sound policy and legal environment that encourages capital inﬂows, including remittances.
Reducing the cost of sending remittance and increasing access to cost-eﬀective, fast and safe remittance
services not only beneﬁts migrants, but also has the potential to increase the level of funds remitted and made
available to the recipient. There is ample scope in most
countries to promote more eﬃcient and safe services,
including:
² promotion of regularization of the informal transfer
sector through registration and ﬁling of returns;
² promotion of sound macro-economic policies and
financial sector capacity building and
accountability, such as establishing simpliﬁed and
clear regulatory frameworks for foreign
exchange management and liberalization of the
exchange rate regime;
² introduction of measures to deepen and widen the
foreign exchange market and provision of specialized banking services for non-residents;
² encouragement of a larger number of banking and
other ﬁnancial institutions in the transfer of remittances;
² increased access to banking service points both in
the source and recipient countries to reduce costs
and increase eﬃciencies;
² strengthening of communication systems and relationships with the diaspora in different
countries;
² transformation and adaptation of formal transfer
systems to make them faster, more ﬂexible, more
cost eﬀective and more accessible in order to reduce use of informal systems by migrants and
their households;
² adoption of innovative linkages between information technology and ﬁnancial transfer systems to
reduce the cost of remittance ﬂows, taking into
account the best national and international experiences;
² information campaigns encouraging migrants to
open a bank account of their choice, during the
emigration clearance procedures for departing

IV.4.4 Enhancing the Impact of
Remittances on Development
Migrant remittances constitute an important source
of foreign exchange, enabling countries to acquire vital
imports or pay oﬀ external debts and also play an important role in reducing poverty. There is growing
awareness of the potential that remittances have to
contribute to economic development in migrant-sending countries at the local, regional and national levels.
Given that remittances are private funds, measures to
enhance their development impact should not be involuntary in nature for the senders and recipients.

IV.4.4.1 Recipients’ strategies
for remittances
An IOM survey carried out in Guatemala (Guatemala, 2004) found that recipient households used 53
per cent of remittances to buy basic items such as food
and clothing. A further 11 per cent was spent on education and health. As much as 36 per cent was directed to savings, economic purposes and for the purchase
of assets, including housing.
Studies in CIS countries (Tajikistan, Moldova, Armenia) have found that the amount allocated for savings and investment is small. In Tajikistan (Olimova
and Bosc, 2003), labour migration and remittances
have not led to individual accumulation of wealth nor
have they accelerated the pace of SME development.
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T E X T B O X I V. 4

Pilot Project on Enhancing the Development Impact of Remittances
Tajikistan is the largest labour-sending country in Central

In partnership with UNDP, IOM is enhancing the capacity

Asia. One in four families has at least one member working

of migrant households, local communities and civil society

abroad. The total labour migration out of Tajikistan in 2004

actors to promote the investment of remittances in viable

was estimated at 600,000, almost 10% of the total population

livelihoods for migrant families. In coordination with local

of 6.8 million. The amount of remittances sent home by labour

development committees, small business and agricultural

migrants from Tajikistan through oﬃcial channels is US$240

loans were extended to labour migrant households investing

million, which is much higher than the country’s annual budget.

a matching amount from remittances. The total investment
amounted to approximately US$80,000. Loans were linked

While the remittances sent to Tajikistan help the migrants’

to business training and preparation of business plans. In

families to solve some of their ﬁnancial problems, a large

addition, labour migrants made matching contributions to

amount of these resources is used to cover their immediate

repair community infrastructure (schools, clinics, bridges,

needs. Investment in longer term sustainable economic activi-

transformers).

ties is limited.

Source: IOM Dushanbe.

T E X T B O X I V. 5

Albania – Action Plan on Remittances
It is estimated that over 20% of the Albanian labour-force,

in November 2005, entitled “Competing for remittances,

predominantly young males, have left Albania for Greece,

linking emigration of Albanians and development of Alba-

Italy and other western European countries since the 1990s.

nia”, during which partners agreed on the need to create an

Together with this high rate of migration, it is estimated that

interagency working group which would strengthen statistical

a minimum of US$650 million (approximately 20% of GDP)

collection facilities, undertake empirical analysis, and pursue

was remitted to Albania in 2003, making Albania one of the

policy development initiatives. The workshop also provided

countries most dependent on remittances in the world.

an opportunity to develop the NSM action plan with relation to remittances and led to a call to promote and carry out

In 2004, the Albanian Government approved the National

related research activities and longitudinal studies on remit-

Strategy on Migration (NSM) and its action plan. With regard

tance ﬂows, with a particular focus on remittance behaviour,

to remittance management, unlike other sections which were

return potentiality, and related issues. The workshop also

fully elaborated, the National Strategy outlined the need to

underscored the necessity to design policy that would lead to

establish a detailed plan of action for creating and imple-

the creation of a conducive environment and incentives for

menting a coherent and comprehensive policy on remittance

using remittances in income generating activities.

management. To rectify this oversight, a workshop was held

Nevertheless, as a survival strategy, labour migration
has become a crucial stabilizing factor to oﬀset the effects of economic crisis. IOM and UNDP have initiated a pilot project to take things further (see below).
Where the investment climate is safe and returns
attractive, migrants have invested in ﬁnancial instruments for development (India, via development bonds).

Source: IOM Tirana.

Philanthropic contributions have also resulted (Latino
Hometown Associations in the United States).

IV.4.4.2 Leveraging remittances
A number of countries, including Brazil, El Salvador, Mexico, Panama, and Turkey, have introduced remittance-backed bonds to raise funds at
lower interest rates on international bond markets.
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This initiative may be premature for countries where
ﬁnancial institutions do not have experience with issuing bonds on international markets, but the idea
of remittance-backed bonds is very interesting,
though it needs to be evaluated cautiously (Roberts,
2004). As mentioned earlier (in Section IV.4.3.3), ﬁnancial products have been developed to attract savings and investment from remittances.

these programmes, the Mexican government teams up
HTAs and other actors to spur economic development.
Initially, for every dollar donated by emigrants, the federal and state governments added US$1 each. In recent
years, the municipal government is an equal contributor as well. HTAs tend to fund projects that beneﬁt the
entire community, in areas such as education, health,
sanitation, and civic works (Rodolfo and Lowell, 2002).

Some governments have instituted special programmes to assist the reintegration of returning migrant
workers and stimulate investment and business development. Such initiatives have basically taken four forms:
² facilities for importing capital goods and raw materials;
² business counselling and training;
² entrepreneurship development;
² access to loans.

As mentioned in section IV.4.3.3, the most important measure governments can take to stimulate remittance ﬂow and realize its development potential is to
create a sound policy environment that minimizes
macro-economic uncertainty and ensures the transparency and standard regulation of ﬁnancial institutions. In tandem with incentives, the most important
step governments can take to stimulate remittance
ﬂows and realize their development potential is to create a sound policy and legal environment that promotes capital inﬂows, including remittances.

IOM and UNDP are implementing a project in
Tajikistan that matches investment of remittances in
livelihoods and businesses with training, credit and advice (see Textbox IV.4).
Financial intermediaries can attract migrant deposits and channel them into loans for existing small and
micro-businesses. In other words, labour-sending
countries might wish to encourage micro-ﬁnance institutions (MFIs) to attract remittances. Banks, credit
unions and regulated MFIs are in a good position to
leverage the economic impact of remittances. Remittances can also be used for housing loans. For example,
the Guatemalan government and IOM are developing
an innovative project which will ﬁnance low-cost housing for migrant families from remittances together
with housing subsidies.
The Latino Home Town Associations (HTAs) in the
United States draw together people from the same
town or state in the country of origin and enable them
to retain a sense of community as they adjust to life in
the US. Typically, their ﬁrst purpose is social, linked to
activities in the hometown. Perhaps the most successful and best-known example of migrant involvement in
a range of development activities can be found in Mexican HTAs. The Mexican state of Zacatecas has one of
the oldest matching fund programmes and it has now
been emulated by two other states in Mexico. Under

An indicator of ﬁnancial sector stability is whether
people commonly use banks for depositing their savings. This is not the case in many developing countries.
The World Bank (2006) has recently argued that
incentives to increase ﬂows and channel them to more
productive uses is more problematic than reducing
transaction costs and improving the overall savings
and the investment climate. There is no doubt that
the beneﬁts of reducing transaction cost are obvious,
and that improving the overall climate for savings and
investment is critical, but the latter is often a medium- to long-term process for States. In the interim,
incentives and speciﬁc opportunities for investments
by migrants in their country of origin may be helpful,
particularly if there is a foreign exchange crisis. Similarly, much more can be done in building the capacity of HTAs and their partners in the eﬀective implementation of development projects, and in evaluating
whether national funds are being diverted away from
better uses. However, there is little doubt that mobilization of philanthropic contributions from Diaspora
organizations for grass-roots development is a positive measure.
Many Southern Mediterranean countries are active
participants in internal, regional and inter-continental
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migration and this trend will continue at least in the
medium term. As migration drives remittances, remittances will continue to play an important role as a
source of ﬁnance in these countries.

ers is essential in every step of the migration process.
This must be good information about employment opportunities and skill requirements as regards the domestic and foreign markets.

It should be recognized that remittance inﬂows are
the source of not only foreign exchange receipts, which
can be used to ﬁnance the balance of trade deﬁcits or
the current account deﬁcit, but also of productive investment and social development. Bearing in mind that
remittances are private funds, in addition to improved
data collection and reduced transfer costs, the development potential of remittances can be magniﬁed in
labour sending countries by:
² identiﬁcation of productive and sustainable avenues of investment for remittances, for
instance by facilitating the setting up of enterprises directly by migrants or through intermediate
mechanisms, transferring savings via deposit accounts and specialized bonds, and developing loan
products for migrants and their families for
projects such as housing;
² formulation of policies that enhance the contribution of migrant associations to the development
of the country of origin;
² Improvements in the overall savings and investment climate.

Setting quality standards in higher education/
training programs is of obvious importance for the global labour market. „The International Convention on
Standards of Training, Certiﬁcation and Watch-keeping for Seafarers was developed by the International
Maritime Organization in 1978 and it was adjusted
regularly to meet developments in the sector“. As a
member of the organization, the Philippines has implemented the standards and this has signiﬁcantly
helped the employment of its seamen on international
shipping lines, where they represent 20-25 per cent of
employees. In contrast, Filipino nurses experience
greater diﬃculty ﬁnding employment in OECD countries because of the low quality of their nursing education, yet nurses with the highest qualiﬁcations tend to
migrate, leaving the domestic market in short supply.

IV.5 Education,
Training and Skills
Development
It is clear that abuses in recruitment are less common for skilled occupations since migrant workers
are usually better educated and more aware of the
dangers and have better terms and conditions. Some
labour-sending countries have recognized this and
now concentrate on raising workers’ skill levels to improve their employment opportunities. Enhancing a
person’s human capital as well making information
available on job opportunities are both equally important.4

Education not only gives a person greater advantages in making the right migration decision, but
matching education and skills to those desired in destination countries qualiﬁes him or her for the best
available job abroad. There should be education and
training institutions providing training of relatively
high demand which students will want to pursue and
may be prepared to pay for if necessary. Even if training in the desired skills exists, students still need to
have access to information on foreign demand for skills
and the ﬁnancial resources to pay for the training.
Poor information will lead to bad choices, while ﬁnancial constraints prevent students from pursuing the
most desirable qualiﬁcations.
Countries of origin should develop training facilities for prospective students prepared to acquire the
education that domestic and foreign markets are seeking, yet this is not a simple task for governments to address. They will have to adopt an education and training policy and strategies to meet the prospective demand for skilled human resources. In this task, they
will have to address the following issues.

Good information about domestic and foreign
markets and its adequate dissemination to stakehold-
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IV.6 Emigration of
Skilled Human Resources

IV.5.1 Developing education/training
programmes
IV.5.1.1 Deﬁning requirements
in quantity and quality
There is currently demand for major skill categories,
such as engineering, computer science, natural science,
management and ﬁnance, education, and medicine.
Besides increasing enrolment, particularly for females,
at the primary and secondary level, reforms are required
to introduce training programmes in skills for which
there is demand, improve quality of training and to focus
on advanced education with development externalities.
Sharing the cost of tertiary education with students and
their families will free resources for reform measures.
Southern Mediterranean countries may seek to participate in the ongoing European OECD programme
which sets a standard core curriculum and accreditation system for selected ﬁelds of study. The programme
aims for a mutual recognition of degrees obtained in
the various member countries.

IV.5.1.2 Financing higher education
This is a critical issue for most governments. Education beneﬁts the person concerned and families and
students have been willing to bear the cost. However,
subsidies for education are warranted for courses that
have positive externalities or are viewed as a basic need.
This is not an issue for primary education, since it is
considered a human right, but there are no obvious externalities in secondary and higher education as a
whole. However, advanced instruction for research
and development has been supported as it contributes
to technological change, improved management and
organization, enrichment of culture, policy-making,
curriculum development and teaching materials, etc.
Many countries are trapped into subsidizing education
in most categories, either because of traditions inherited from past decisions or colonial government or because political pressure from the public. An indiscriminate system of subsidy adopted in some countries
tends to obstruct eﬀorts for improving the eﬃciency of
education. National governments could concentrate
subsidies to higher education in priority programmes
of instruction and research.

Skilled migration or “brain drain”, in particular, has
come under strong criticism on the grounds that it can
have a cumulative negative eﬀect on fragile economies.
There is also an ethical dimension as the poorer sending countries bear the costs of educating the potential
migrants, while the receiving countries reap the beneﬁts. The issue can also be seen as one of “brain overﬂow”. Viewed from this perspective, emigration reduces the supply-demand gap for skilled workers in developing countries and ensures optimal allocation of unused human resources.
Clearly, however, when there is a skill shortage or
when skills are diﬃcult to replace, the cost is high for
the sending country. This is the case in Africa, for example, which, as a region, may have lost one-third of
its highly skilled personnel in recent decades. The
problem has been less serious in Asia.
The following steps can be taken, though they
should not prevent migrants from exercising their
right to freedom of movement:
² promotion of ethical recruitment to prevent indiscriminate international recruitment in development sensitive sectors such as health, particularly in small and fragile economies, through recruitment under bilateral labour agreements;
² creation of systems to recoup some loss of investment in countries of origin by inclusion of practical training as part of select higher education programmes, investment by destination countries in
training and education proportional to the loss in
investment suﬀered by the country of origin, and
retention of skilled workers through voluntary
means;
² better targeting of subsidies in higher education
(as described in Section IV.5.1.2).
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ENDNOTES
1

This section is reproduced from IOM (2005b).

2

Study on Improving the Eﬃciency of Workers Remittances in Mediterranean Countries, European Investment Bank, 2007.
Countries covered in the study were Turkey, Morocco, Tunisia, Algeria, Egypt, Lebanon, Jordan and Syria

3

Ibid.

4

A person’s human capital consists of formal education, skill honed by work and other experiences and desirable traits such as dis
cipline, integrity and sociability.
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V. Administration
of Labour
Migration
To meet the policy objectives of protecting citizens
working abroad and of optimizing the beneﬁts of labour migration, it is essential that there is adequate institutional capacity and inter-ministerial coordination.
This includes giving the management of labour migration due priority in overall development and foreign
policy and in the allocation of resources.
Governments in organized labour-sending countries are committing more technical and ﬁnancial resources to the formulation and implementation of labour migration policies. Over the last two decades, a
number of specialized institutions have come up to address concerns about foreign employment. Some experts note that the “bureaucratization” of labour migration policy has reached very sophisticated levels in
some Asian countries (Abella, 2000). Nevertheless,
other experts point out that research into the issue of
institutional capacity for an eﬀective administration of
international labour migration has been neglected
(Achacoso, 2002).
Administration of labour migration is usually governed by an Emigration Act or Decree. Implementation of the relevant legislation is usually the responsibility of the Ministry of Labour, but in some cases a
separate Ministry has been created for overseas aﬀairs.
Within the Ministry, most advanced labour-sending
countries have a foreign employment bureau or its

equivalent responsible for protection, welfare and promotion. In the case of the Philippines, there are three
entities, one for protection and promotion functions
(POEA), a second for welfare and adjudication functions (Overseas Workers Welfare Administration or
OWWA), and a third for skills development, training
and certiﬁcation. In addition to a foreign employment
bureau, some countries have a public sector arm for
recruitment (Bangladesh, Pakistan).
Algeria established a National Labour Oﬃce to supervise the management of emigrant labour quotas
and linkages with the diaspora. In 1996, the Government set up a State Secretariat in charge of the National Community Abroad, attached to the Ministry of
Foreign Aﬀairs. At present, the Algerian Government
includes a Minister Delegate in charge of that community, who reports to the head of Government (IOM,
2005a).
Two other ministries also engaged in the labour
migration process are the ministry of home aﬀairs or
of the interior for passport issuance and immigration,
and the ministry of foreign aﬀairs (MFA) for promotion, protection and interstate cooperation. The supporting role of MFA is clearly an important one.
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V.1 Establishing the
Policy-making Team1
Managing migration successfully requires close cooperation and coordination of almost the entire Ministerial Cabinet. It cannot be emphasized strongly
enough that that the continued and active participation of all major stakeholders of the migration programme, including the Ministries of Labour, Foreign
Aﬀairs, Interior, Justice, and Immigration, is critical
for ensuring the successful implementation of an overseas employment programme.

V.1.1 Sharing the overseas
employment programme burden
Links among agencies need to be strengthened, or
established, where they have not yet been created. This
inter-agency approach helps to focus diverse government resources on a rapid response to the needs of migrant workers and on overcoming loopholes that allow
unscrupulous recruiters to take advantage of vulnerable applicants. An example of Inter-Agency Coordination and Cooperation can be found in Annex 4.
For instance, the cost of gathering information on
market conditions and developments, which must be
undertaken on a continuing basis, can be reduced if or-

ganized in tandem with embassy personnel. This is
currently not the case with many countries of origin
since their Ministries of Labour and of Foreign Aﬀairs
have no clearly deﬁned linkages. While this task is
made easier with the advent of modern facilities like
the Internet, there is still no substitute for old-fashioned methods for gathering and analyzing data: manual work, identiﬁcation of hidden opportunities, contacts with recruitment and human resource managers
of foreign companies.
There is a critical need to bring all the key actors of
this complex system together in what management development specialists refer to as “getting the whole system into the room.” Bringing all persons representing
crucial interdependencies together is a matter of mutual beneﬁt and requires commitment to team-building or future planning sessions in order to harmonize
and develop ongoing relationships.
Cooperation and coordination among agencies
does not come automatically, but must be nurtured
throughout the process with the creation of a positive
environment, establishment of mechanisms and of
regular and consistent interaction. Management of the
migration process must be conceptualized as a combination of several independent organizations in close
and continuing interaction with a designated agency,
as discussed below in Section V.1.2.
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The lead role is taken by the Ministry of Labour,
since labour migration is primarily an employment issue. Ministry of Foreign Aﬀairs is responsible for providing diplomatic services and for the protection of migrant
workers while they are in a foreign land. The Ministries of
Justice and/or the Interior will have their share of responsibilities, since migration policy must be embodied into
legislation and their prosecutorial and security services
will be required to handle cases of violations.
Traditionally, Education and Health Ministries are
not included among the vital stakeholders in migration
but, given the growing and persistent demand for
trained nurses, teachers, caregivers, and even agricultural workers, they are often invited in order to ensure
that the country’s curriculum development can accommodate demands in the international labour market. The Ministry of Education will be involved in training issues and in developing the education curricula
which will give future graduates the qualiﬁcations need
to work abroad and skills enhancement and development courses for prospective and deployed migrant
workers.
The Ministry of Information’s expertise is necessary
for disseminating information on illegal recruitment
and other illegal activities from which prospective migrant workers should be shielded. Migrant workers
must also be given oﬃcial brochures and documentation during the ﬁrst steps towards employment abroad
so they will not be inﬂuenced by false information and
deceptive practices. Since foreign exchange will be a
residual (if not primary) objective of an overseas employment programme, the Central Bank must provide
banking systems for the safe and expeditious transfer
of money and ﬁnd ways to reduce the transaction costs
of remittances. Social Security and other Welfare Services contribute their mechanisms for providing migrant workers with welfare packages. Police and other
law enforcement agencies have a role to play in upholding the law, investigating complaints of illegal activities, and detaining illegal recruiters.

V.1.2 Designated autonomous body
The government institution directly responsible for
handling the migration process is usually located under the authority and supervision of their respective

Ministers or Secretaries of Labour. Several countries
have established such bureaux, including:
² India: Oﬃce of the Protector of Emigrants created
in 1983;
² Sri Lanka: Sri Lanka Bureau of Foreign Employment (SLBFE) created in 1985;
² Pakistan: Bureau of Emigration and Overseas Employment created in 1972;
² Philippines: Philippine Overseas Employment Administration (POEA) created in 1982.
It is important that these designated agencies are
capable of responding expeditiously to the issues raised
by the dynamic nature of migration. In the Philippines,
for example, policies emanate from a Governing Board
composed of only ﬁve people:
² a representative from the land based sector;
² a representative from the sea-based sector;
² one representative from the women’s sector;
² the POEA Administrator;
² the Secretary of Labour who chairs the board.
In this way, the layers of hierarchy of authority are
reduced, while communication and policy decisionmaking are facilitated. The OEP’s structure and procedures can be amended relatively easily by a Governing Board of this nature and this will ensure a rapid
response to the changing nature and dynamism of migration.
In addition, governments should be prepared to introduce and enact legislative instruments (laws, decrees, memorandum orders, circulars, etc.) quickly to
provide these statutory bodies with the ability to adjust
to changes in global labour markets and developments
in the industry.
From 1982 to the ﬁrst quarter of 2000, POEA issued a total of 829 Memorandum Circulars that are either new policy documents, updates of existing policies
and procedures, or guidelines and information for all
sectors involved in the programme. Similarly, a large
number of laws were passed or considered between
1987 and 1991, as shown by Table V.1, indicating the
ongoing concern of government oﬃcials to plug loopholes or strengthen the labour migration programme
to meet the changes occurring in the overseas labour
market.
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T E X T B O X V. 1

Institutions Dealing with Labour Migration – Egypt
A number of government authorities are responsible

other government bodies migration issues related

for labour migration issues, including data collection,

to foreign aﬀairs. The MFA cooperates with several

analysis, planning, execution, supervision, monitoring,

national and international bodies to ﬁght illegal

and law enforcement. The following government au-

migration of Egyptians, including through technical,

thorities are part of the institutional framework related

security, judicial, and legislative mechanisms.

to migration in Egypt:
4. Ministry of Interior (MI): The Ministry of Interior
1. The Higher Committee for Migration (HCM0): Cre-

controls international migration from/to Egypt and

ated in 1983 and restructured in 1997, the HCM in-

regulates non-nationals’ residence in Egypt. The MI

volves the main entities concerned with migration in

works in coordination with other ministries such

Egypt. According to Article 4 of the Emigration Law

as Foreign Aﬀairs, Education, and Manpower and

No. 111, the Minister of Manpower and Emigration

Emigration. The Ministry of Interior grants work per-

heads the HCM in his/her capacity as Minister re-

mits to temporary Egyptian migrants prior to their

sponsible for emigration aﬀairs. The competences of

departure and keeps records of foreigners who legally

the HCM include, among others, the establishment of

cross the Egyptian borders through its control points

professional training centres for potential migrants,

at airports, ports, and land throughout the country.

organization of specialized courses for qualifying po-

The MI cooperates with relevant organizations and

tential migrants, recommendation of services/beneﬁts

institutions in order to reduce illegal migration from/

to be granted to migrants (either before their depar-

through Egypt.

ture, or during their stay abroad, or after temporary
or permanent return to their home land).

5. Central Agency for Public Mobilization and Statistics
(CAPMAS): The responsibilities of collecting and

2. Ministry of Manpower and Emigration (Emigration

analysing migration-related data are shared by sev-

Sector): The mandate of the Emigration Sector aims

eral governmental entities such as the Ministries of

to link emigration policy with the national interest of

Interior, Foreign Aﬀairs, Manpower and Emigration,

the State in achieving economic and social develop-

and CAPMAS (the governmental body responsible

ment, including the welfare of Egyptians abroad and

for data collection and national statistics in Egypt).

maintaining their spiritual and social bonds with

In the ﬁeld of migration, CAPMAS’ role is limited to

their home land. Within this context the strategy

provision of statistics on entry/exit of national and

of the Emigration Sector is twofold: 1) develop new

foreign migrants collected by the Ministry of Interior.

technologies to establish an updated database that
includes job opportunities abroad, and an inter-

Source: IOM Cairo.

net-based system linking Egyptians abroad to their
homeland; and 2) reinforce the role of the “Union of
Egyptians Abroad” and other civil society organizations representing Egyptians abroad.
3. Ministry of Foreign Aﬀairs (MFA): The MFA contributes to protecting the rights and dignity of the
Egyptian community abroad in full respect of the
laws in hosting countries. In 1969, the MFA established a department responsible for Consular Aﬀairs,
Immigration, Egyptian Expatriates and Refugees; this
department is also responsible for coordinating with
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T A B L E V. 1

Bills and Resolutions on Labour Migration
ﬁled by the Philippine Congress, 1987-1991
House of

Senate

Representatives

(24 members)

Total

(200 members)
Bills

32

23

55

Resolutions

46

41

87

Total

78

64

142

Source: Asia (1992).

V.2 Crafting the Policy
Crafting a policy for labour migration needs to take into account the international labour migration environment and should be directed towards meeting the following overall objectives, as indicated in Chapter II:
² protection and welfare of migrant workers;
² optimizing the beneﬁts of labour migration and
mitigating adverse impact;
² inter-state cooperation and institutional capacity
building.
These overall objectives are also, respectively, social, developmental and strategic in nature, and can be
broken down into speciﬁc objectives and activities under
each of the three overall objectives. In addition, the policy
should have the following characteristics (Abella, 1997):
² consistency with the national development plan;
² comprehensive;
² ability to establish order in migration;
² fair and transparent;
² eﬀective and eﬃcient;
² gender sensitive.

V.2.1 Consistency with the National
Development Plan
Policy pronouncements on migration need to be
placed within the context of an overall labour and employment strategy with appropriate interfacing with
other development policies such as education, foreign
aﬀairs, trade and investment. The strategy will necessarily include goals and objectives such as promotion
of employment, protection of nationals abroad, acquisition of new skills, improvement of the use of remittances to assist in national development, and reintegration into society of returning migrants.

Pronouncements on labour migration policy should
also deﬁne the government’s relationship with the private sector in this area and indicate that there is a supportive policy environment through the participation
of other ministries. When developing international labour migration policy, the following key questions
need to be addressed:
² Does the policy complement the State’s overall
development plan?
² How does it assess the social and economic impact
of the policy in terms of brain drain and any sudden disruption of social services?
² Is there a mechanism to account for these eﬀects?
Labour migration policy should be in harmony with
the State’s overall development plan. Even if labour
migration policy will have a positive impact on foreign
currency earnings and on domestic unemployment
rates, it should not detract from a holistic approach towards development.

V.2.2 Comprehensiveness
Labour migration policy should reﬂect the government’s overall programme and take into account the diverse areas where migrants are likely to go. It should incorporate the State’s intentions in entering into bilateral or multilateral agreements with receiving countries
for the protection of migrant workers. Policy should also introduce programmes that address the welfare of
migrant workers during re-integration on their return
home. Key questions to be addressed include:
² Does the policy take into account the well-being
of migrant workers and also of their families?
² Does it contain mechanisms for the protection of
migrant workers?
² Does it consider the need for skills enhancement
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or development for migrants leaving to work
abroad and on their return?
² Does it consider the “brain gain” to reverse the
“brain drain”?
² Does it envision negotiation of bilateral or multilateral agreements to commit receiving states to
protect national workers?

mechanisms that can uphold and protect the rights
of migrant workers and their families?
² Are there mechanisms to provide checks and balances in ﬁling and adjudicating complaints against
erring agents and representatives of state institutions?

V.2.6 Gender sensitivity
V.2.3 Protection of migrant workers
Since labour migration involves a series of processes, policy should take into account the establishment
of mechanisms to enforce order in the migration process. The policy should include introduction of legislation against illegal acts and for the protection of migrant workers embarking for overseas work.
² Are there measures in place to protect the worker
at every step of the migration process?
² Is there a mechanism for redress of grievances
while the worker is abroad and on his or her
return?

V.2.4 Fairness and transparency
Labour migration policy should represent a wide
consensus, based on prior consultation with the diﬀerent sectors of society. Policy goals should also be clearly stated with a view to addressing certain development
needs of the State and should result from consultation
and consensus with the sectors involved. Among key
questions to be addressed are:
² Is the policy the product of consultation and participation with a wide range of expertise and of
sectors in society?
² Is it based on research?

V.2.5 Effectiveness and efficiency
Policy on labour migration should also empower
administrative agencies by equipping them with mechanisms to enforce the measures introduced. Administrative agencies should seek to achieve these policy
goals through the establishment of attainable targets
within definite timeframes. Moreover, the policy
should contain measures for checks and balances to
ensure that agencies’ performance is subject to oversight and monitoring.
² Is there an institution equipped with rules and

One way to achieve a gender sensitive policy is to
place women experts in the team that would formulate
the labour migration policy. Gender sensitivity takes
into account the diﬀerences in socio-cultural roles,
needs and opportunities, constraints and vulnerabilities of women and men (ILO, 2003c). The policy should
consider the special needs of women by identifying aspects of the migration process where they are particularly vulnerable. The policy should also identify specialized job markets for women where they may be
particularly exposed to abuse or exploitation while in
the home country or the destination country, and take
preventive measures. It should also account of special
needs of women due to gender diﬀerences.
² Does the policy consider the diﬀerent working conditions for women and for men working abroad?
² Does the policy provide for the identiﬁcation and
protection of women in vulnerable employment
markets?
² Does the policy generate mechanisms in providing for these needs while in employment abroad
and at the time of their return home?

V.2.7 Sample policy and procedural
interventions
Several countries have introduced a number of policies and procedural interventions. An analysis of those
already in place in four countries is shown in Table V.2
below. These can serve as a guide for the range of policies that must be in place in order to have a holistic
OEP. While there are a large number of similarities in
these countries’ policies, there are signiﬁcant diﬀerences in their substance and application.
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T A B L E V. 2

Government Functions and Services Provided by Overseas
Employment Programmes, Selected Labour-Sending Countries
Countries
Standard setting and enforcement
Minimum standards for work contracts
Pre-employment brieﬁng
Pre-deployment brieﬁng
Restriction on passport issue
Emigration clearance to leave country
Trade test requirement
State-subsidized skills training
Negotiation of supply agreements
Social security arrangements
Performance bond from worker
Repatriation bond or fund
Supervision of Private Recruitment
Licensing/regulation of private recruiters
Ban/restriction on direct hiring
State operation of recruitment agency
Periodic inspection of recruitment agency
Limit recruitment fee charged to worker
Cash/security bond requirement
Regulation of job advertising
Renewal of contract clearance
Joint and solidarity liability
Client referral service
Settlement of Claims/Disputes
Conciliation on site/upon return
Adjudication system
Welfare Services
Contribution to Welfare Fund
Labour Attaché assistance
Welfare Centres
Welfare Oﬃcers
Low-cost insurance
Legal aid to worker in distress on site
Repatriation assistance
Social welfare services
Education facilities
Scholarships for children of workers
Health/medical facilities
Livelihood programmes for family
Financial loan programme
Employment assistance for returnee
Returnee training programme
Trauma care centre for returnees
Duty-free privileges
Institutional Capacity
Organizational chart
Vision/Mission statements
Written policies and procedures
Recruitment policies and procedures
Planning system
Management Information System
Training policies and programmes
Performance appraisal system
Position description
Records management
Incentives and promotions schemes
Physical structures and equipment

Bangladesh

India

Sri Lanka

Philippines

*****

*****

*****

*****
*****
*****

*****
*****
*****

*****
*****

*****
*****
*****
*****
*****
*****
*****
*****
*****

*****
*****
*****
*****
*****
*****
*****

*****
*****
*****
*****
*****
*****
*****

*****
*****
*****
*****
*****

*****
*****

*****
*****
*****
*****
*****
*****
*****

*****

*****
*****

*****

*****
*****

*****

*****
*****
*****
*****
*****

*****
*****

*****

°°°°°

*****

°°°°°

*****
*****

*****
*****

*****

*****
*****

*****
*****
*****
*****
*****
*****
*****
*****
*****
*****

*****
*****
*****
*****
*****
*****
*****
*****
*****
*****
*****
*****
*****
*****
*****

*****
*****
*****
°°°°°
°°°°°
*****
°°°°°
°°°°°
°°°°°
°°°°°
°°°°°
°°°°°
°°°°°
*****

Source: Achacoso (2002).
Legend: ***** = in place and fully implemented | °°°°° = in place but minimal implementation/development
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V.3 Institutional Mission
and Vision Statements
A country’s labour migration policy is a statement
laying out the State’s intentions with regard to labour
migration. However, a sound State policy on labour
migration, which usually leads to the creation of government institutions, still needs to be well-managed
and directed towards the attainment of set goals. Policy-makers must bear in mind that as institutions and
subordinate oﬃces are created, the people working in
these units may become cloistered within a closed environment and, over time, may identify themselves only in terms of their oﬃce. As a result, the overall goal,

for which these oﬃces were created, may be lost or
buried under the weight of everyday tasks.
Statements of mission and vision are tools for
strengthening agencies and their employees’ commitment and creating such statements is therefore a major step in institutional capacity-building. Wellthought out and articulated mission and vision statements help all members of the organization, whether
at the highest or the lowest echelon, to understand
their common purpose and goals. Each oﬃce, department or agency can develop its own mission and vision statements in consonance with the overall policy
for migration policy set by the State. As Peter Drucker (1993) states:

They (government agencies) must therefore have a clear mission that translates into operational goals and that provides for eﬀective action. Of course, businesses also deteriorate if they do not have a clear mission; they become diffused and their eﬀorts splinter... A government agency will start to ﬂounder almost immediately unless it clearly deﬁnes its mission and emphasizes the mission again and again.
These ﬁve questions must to be addressed in strengthening institutional capacity:
1. What is our business?

=

Visioning (Vision and Mission)

2. Who are our clients?

=

Targeting

3. What do our clients consider value?

=

Situation/Needs Analysis

4. What have been our results?

=

Performance Review/Evaluation

5. What is our plan?

=

Action Planning

The eﬀect of the construction of mission and vision statements can be seen through the following framework:

F I G U R E V. 1

Policy, Mission and Vision Framework
Labour Migration Policy

Mission

Outcomes

Vision

Protecting and providing
welfare to migrant workers
National development

Shared Values
Action Plan
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The mission states the goals the oﬃce or institution
hopes to accomplish within the context of the labour
migration policy. The vision states how the oﬃce will
develop and its objectives to be attained within a certain period of time, in response to the question “what
do we want to become?” As a social group working towards the accomplishment of a mission, individuals
must share certain common values with their clients,
values which both agents and clients consider important in the accomplishment of tasks. POEA has provided an example of a Mission/Vision statement:
MISSION:
Corollary to its mandate, POEA’s mission is “to ensure decent and productive employment for Overseas
Filipino Workers.”

VISION:
Its vision is to be a culturally sensitive, customer-driven and business-oriented advocate of the overseas Filipino workers’ well-being. It will actively support generation
of employment through the licensed recruitment entities, and on a government-to-government arrangement.
It will facilitate, enhance and preserve employment of
Overseas Filipino Workers.
Based on these statements, the question of how to accomplish the mission will be answered by a series of administrative mechanisms. It is essential that these details be
mapped out, since they will be very useful in identifying the
strengths, so that they can be encouraged, and weaknesses,
so that they can be rectiﬁed. Mission and vision statements
should be regularly assessed and re-stated.

T E X T B O X V. 2

Learning from the POEA Process
1. Providing an Administrative Manager

Standardization of procedures, particularly in when these involve

Reorganization of POEA took place in 1987, during which a

regular interaction with the general public, is a strong deterrent to

third position of Deputy Administrator for Management Serv-

the exercise of discretionary powers and arbitrariness in decision-

ices was created in order to ensure that POEA’s administrative

making by authorities, which have been shown to be major factors

machinery contributed towards the attainment of its mission and

in the commission of graft and corruption.

objectives in the most eﬃcient and eﬀective manner. In this way,
the Philippine government emphasized its view that the promo-

Against this backdrop, all POEA’s policies, procedures, plans

tion and protection of the welfare of migrant workers is equally

and programmes are available in writing and cover as many

dependent on building, creating and sustaining a migration insti-

anticipated eventualities as possible in detail. These procedure

tution which delivers eﬃcient and eﬀective services.

manuals also serve as a valuable tool in standardizing operating
procedures and for training the organization’s new entrants.

This new post was overall responsibility for the mechanics and
organization of POEA’s bureaucracy and representative units, as
well as for administrative questions. The most challenging aspect

3. Initiative and Innovation
When challenged with issues that aﬀect the success of its

of this position is resolving administrative problems relating to the

daily operations and the ability to meet its goals, labour-send-

implementing of policies and objectives. It is essential for ensuring

ing countries can still ﬁnd ways and means to overcome these

the smooth internal workings of the organization.

obstacles by introducing new and creative approaches. Creating
an environment for innovation and development of initiatives in

2. Written Policies and Procedures

a situation where they, as labour-sending countries, are often at a

In many developing countries, written policies and pro-

disadvantage is challenging but can be achieved. While it is neces-

cedures are often inadequate or missing. Producing written

sary for destination and sending countries to achieve a consensus

statements of an institution’s procedures and objectives (mis-

on norms and standards in approaches to international labour

sion, programmes, and policies) is not only essential to good

migration for both sides to experience a semblance of order in the

management, but also serves to institutionalize and standardize

conduct of the overseas employment programme between coun-

operations and procedures. This ensures a rational environment

tries, the following examples show that labour-sending countries

for all concerned.

can also innovate in order to initiate or quicken the process.
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T E X T B O X V. 2

Learning from the POEA Process (continued)
(a) In Diplomacy

achieved without a multitude of clearances, signatures,

Realizing that solutions were sometimes hindered by proce-

permits and stamps.

dural and administrative matters, POEA proposed the establishment of “joint technical committees” to the Japanese and

For example, the requirement for every worker to secure

Saudi Arabian Ambassadors. These committees were charged

a clearance from POEA prior to returning to his worksite

with harmonizing and coordinating procedural and adminis-

was perceived as a necessary, important and indispensable

trative matters relating to the recruitment and processing of

control mechanism. Every year, thousands of migrant workers

workers migrating to these countries.

schedule their annual vacation to coincide with the Christmas
holidays. Although this inﬂux occurred regularly and always

With the consent of both parties, these joint technical committees met regularly to discuss administrative and procedural con-

during a month shortened by holidays, the system would dissolve into near panic and frayed nerves for all.

cerns. POEA and the Saudi Arabian Ambassador were able to negotiate a mutually acceptable employment contract for household
helpers through the eﬀorts of the “joint technical committee.”

After a thorough review and revision of existing procedures
and requirements, the entire process was reduced from the previous average of three to ﬁve working days to an average of three

As far as other countries were concerned, POEA arranges regu-

hours: documents submitted at 8 am could be released by 11 am

lar informal luncheons or dinners with Ambassadors and other

the same day, if they were in order. Applicants were informed of

embassy oﬃcials, primarily to maintain good relations and to

each step of the process and what to expect within a particular

exchange notes on developments of mutual interest and concern.

timeframe. Any undue delay would be identiﬁed by the supervis-

Foreign embassies are routinely provided with copies of POEA’s

ing authority and could lead to a summary investigation.

oﬃcial publications and memorandum circulars.
A one stop processing centre for both land-based and sea(b) In Services

based migrant workers was established for this procedure,

Being primarily a service-oriented institution, POEA intro-

thus allowing applicants to have documents required for

duced numerous policies and programmes designed to improve

work overseas secured in one place. All government agencies

conditions for migrant workers. Prominent among these was

involved in the migration process are required by law to es-

discussions with the banking industry which, at that time, was

tablish branches within POEA’s premises. The Department of

reluctant to handle the remittances of migrant workers due to a

Foreign Aﬀairs, for example, has set up an oﬃce for accepting

misperception about the amount of paper work involved.

applications and issuing passports, while the National Bureau
of Investigation issues police clearances. The system was

In response to numerous complaints about the lack of reliability of “courier services” and the subsequent loss or “reductions”

simpliﬁed in order to prevent bureaucrats from delaying the
processing of papers without any legitimate reason.

in remittances, the banks were encouraged to introduce banking
mechanisms to facilitate the transfer of remittances and speed

This is a step towards the eventual electronic linking of data

up the distribution of funds to intended beneﬁciaries. They were

bases maintained by government agencies involved in the

also invited to extend their services to migrant workers by set-

migration process. Currently, three electronically-operated

ting up desks within POEA premises, thus encouraging workers

systems are in place: E-receipt issued conjointly for POEA

to open bank accounts and learn of other services on site.

and OWWA transactions; E-Submission which processes employment contracts encoded by agencies and transmitted to

(c) Red Tape

POEA via the internet; and E-Card, which carries the migrant

The documentation required of potential migrant workers en-

worker’s permanent identiﬁcation number, replacing the

tails the completion of time-consuming and costly procedures

Overseas Employment Certiﬁcate (OEC) previously required

with several government agencies. Well-meaning eﬀorts can

for exit procedures. The E-Card can also be used for obtaining

be easily neutralized by the debilitating problem of red tape, a

OWWA membership, sending remittances, receiving dis-

common problem in many developing countries, where little is

counts in shopping malls and for paying bills, as a credit card.

Source: IOM (2005b).
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V.4 Monitoring and
Evaluating Performance
Administrative structures need to be monitored
and their performance assessed through the introduction of parameters for monitoring and evaluation. Table V.3 oﬀers an example of monitoring Key Research
Areas in Performance in the labour migration process

on the basis of key indicators. It should be noted that
the areas of performance correspond to the phases of
the labour migration process. The indicators, however,
are empirically set as parameters to gauge performance. These are measurable factors on which the performance can be reﬂected. Level of satisfaction as indicated in some areas can be measured in terms of how
many are satisﬁed or the decrease in complaints regarding the performance in that area.

T A B L E V. 3

Monitoring Performance Indicators
Phase

Performance

Indicators

Market determination

• workers deployed;

• greater number of workers deployed, reduced

and promotion

• properly matched jobs with the workers
qualiﬁcation and skills;

unemployment;
• employer satisfaction, fewer complaints or sackings

• determination and projection of the employment demand;

of workers for poor performance;
• precision in determining and projecting

• diversiﬁcation of labour deployment in different countries.

employment demand;
• more countries of destination;
• wider areas or types of jobs.

Recruitment

• curbing illegal recruitment;

• number of arrests, prosecutions and convictions

• curbing traﬃcking of migrant workers;

of illegal recruiters and traﬃckers;

• eﬃcient licensing of recruitment agencies;

• number of licensed recruiters;

• eﬃcient information campaign regarding

• number of arrests of illegal recruiters;

proper application and recruitment;
• facilitating smooth recruitment.

• number of complaints about processing of recruitment licences;
• reduced time and higher quality of service in
processing of recruitment papers;
• reduced time and higher quality of processing of
licences for recruitment agencies;
• wider dissemination of information regarding
procedures for application and recruitment;
• wider dissemination of information on blacklisted
abusive overseas employers and recruiters.

Pre-departure

• curbing contract substitution;

• reduced number of cases of contract substitution;

• facilitating pre-departure seminars;

• suﬃcient pre-departure seminars;

• conducting appropriate training pro-

• client satisfaction in seminars;

grammes;

• client satisfaction in training seminars;

• preventing maltreatment, exploitation,
or sexual abuse through training and

• more passes of trade tests after the seminars;
• reduced number of complaints of maltreatment,
abuse, and exploitation.

seminars.
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Monitoring Performance Indicators (continued)
Phase

Performance

Indicators

Journey

• facilitating safe and smooth departure;
• eradication of excessive travel fees collected
at the airport;
• curbing smuggling of migrant workers;
• elimination of abuse or victimization at the
airport/departure point.

• reduced number of complaints victimization or
hassles on departure;
• reduced number of complaints regarding extortion
or collection of excessive ﬁnes before departure;
• reduced number of incidents of smuggling of
migrant workers.

Arrival

• ensuring safe arrival through assistance
from embassy oﬃcials;
• assurance of adequate accommodation as
speciﬁed in the contract.

• reduced number of complaints regarding the lack
of embassy assistance;
• reduced number of complaints about inadequate
accommodation.

Working

• curbing contract substitution;
• reduction, if not eradication, of violations
against the workers;
• attention to and resolution of complaints
ﬁled with the labour attaché.

• reduced number of cases of contract substitution;
• reduced number of complaints regarding violations
of workers rights;
• increased number of resolution of complaints
ﬁled with the labour attaché.

Termination
of contract

• coordination with employer on repatriation of migrant workers for cases of illegal
termination of contract in violation of the
work agreement;
• reduction, if not elimination, of cases of
non-payment of wages and beneﬁts.

• increased number of coordinated or resolved cases
of repatriation;
• reduced number of cases of non-payment of beneﬁts
or wages upon termination of contract.

Re-employment

• assistance for re-employment of terminated
migrant workers.

• increased number of assisted cases for
re-employment;
• reduced number of complaints regarding the lack
of assistance.

Return or
reintegration

• provision of beneﬁts to returning migrant
workers;
• facilitation of smooth return;
• curbing extortion or victimization at the
airport/arrival point upon return;
• assistance and training for business ventures, loans, or re-employment;
• resolution of cases regarding redress or
grievances relating to contract violations;
• smooth procedures for claiming beneﬁts by
reduction of bureaucratic procedures;
• provision of support systems for families;
• provision of ﬁnancial advice for families.

• increased number of satisﬁed claimants of migrant
worker beneﬁts;
• reduced number of complaints regarding migrant
worker’s return;
• adequate number and quality of assistance for
returning migrant workers;
• reduced number of complaints of extortion or
victimization at the airport/arrival point upon return;
• increased number of resolved cases relating to
complaints and grievances;
• reduced time and higher quality of service in
processing migrant workers’ claims;
• adequate number and quality of support systems
and of ﬁnancial advice to migrant workers’ families.

Legislative and
diplomatic eﬀorts

• adequacy of laws to address the protection
of migrant workers and their welfare;
• existence of concluded bilateral and multilateral agreements for their protection;
• accession or ratiﬁcation of international
legal instruments.

• suﬃcient number and quality of legislations to
protect and provide welfare for migrant workers;
• approximate equality in number of bilateral or
multilateral agreements with the number of
countries of deployment;
• greater number of international legal instruments
acceded to or ratiﬁed.
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V.5 Data Collection
Collection of data on labour migration is essential
for producing statistical reports and for providing supporting information for policy-making and planning.
In some countries of origin, information for the purpose of planning and monitoring overseas employment
and monitoring is collected on ﬂows and stocks of labour migrants abroad disaggregated by destination,
gender, age, education and occupation. Labour attachés also assemble statistics on the nature of complaints registered with their embassies.

V.5.1 Terms and definitions
Migration, both internal and international, is often
studied by looking at the number and characteristics of
migrants and at the impact that migration has on migrants themselves and on geographical areas from
which they come and to which they travel. While there
are no universally agreed deﬁnitions, “international migrants” are often deﬁned as any person who has changed
his or her country of usual residence. The terms “usual
residence” is typically deﬁned as having lived, or intending to live, in the country for at least 12 months.
Those who have been living or intend to live in the
country for less time are not considered usual residents,
but “short-term or temporary migrants”. The level of
international migration, including labour migration, is
measured using two concepts: stocks and ﬂows.
The “international migrant stock” is the total
number of international migrants living in a country at
a particular point in time. The stock of international
migrants is normally measured by the number of “foreign-born” or of “foreigners” living in the country. The
“foreign-born” residents are deﬁned as those who were
born outside their current country of residence, while
“foreigners” are deﬁned as those who do not have the
citizenship of their current country of residence and,
depending on how international migrants are deﬁned,
it is possible for foreigners to live in their country of
birth, i.e. they are non-citizens who have never moved
away from their country of birth. People born outside
their country of residence, but are citizens at birth (e.g.
born abroad of national parents living abroad), are often excluded from the “foreign-born” population. Depending on available data sources, some countries collect information on the “foreign-born,” some collect

information on “foreigners,” while others use a combination of both, to measure their stock of international
migrants. The stock of international migrants can decrease over time due to death, naturalization of foreigners, or net out-migration, though it is more common for the stock of international migrants to increase,
due to net in-migration.
Net international migration is the diﬀerence between the total number of migrants entering (in-migrants) and leaving (out-migrants) a country. The
number of migrants entering or leaving a country over
the course of a speciﬁc time period (e.g. one year) is
measured by the migration ﬂow. Migrations ﬂows occur between two geographic areas, consisting of an origin and a destination. In-ﬂows are the number moving into a given geographic area (e.g. country of destination), while out-ﬂows are the number moving away
from that same area (e.g. country of origin). The difference between in-ﬂows and out-ﬂows is net migration, which can be either positive or negative. Most
countries collect migration ﬂow data on an annual basis, though some survey-based questions use a ﬁveyear period. International migration ﬂow data is normally reported for “foreigners,” rather than for “foreign-born”. In terms of available international migration data, in-ﬂow data is much more common than
out-ﬂow data.
International labour migration is a sub-set of international migration, thus stocks and ﬂows (ins and outs)
will always be smaller than those for all international
migrants. There are several ways to measure and deﬁne labour migration, which can yield diﬀerent results.
The broadest deﬁnition includes all international migrants who are currently in the labour force (both employed and unemployed) as labour migrants. This
method is often used when measuring the total stock
of labour migrants. A more restrictive deﬁnition
counts labour migrants as only those who entered a
country for the explicit purpose of employment. This
can be measured in two ways, either through legal documents used to enter or live in a country (e.g. visa types
or residence permits), or by asking the migrant why
they moved to a country, thus receiving their subjective reason. Most labour migration ﬂow data is based
on legal reasons for admittance, using visa or residence
permit data, but this system does not cover “irregular”
migrants entering a country without legal permission.
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Methods measuring migrants in terms of usual residency often fail to capture temporary migrant groups
like seasonal workers.
As a measure of the impact of international migration, migrant remittances are of great interest in the
study of labour migration. International remittances
are ﬁnancial transfers from a migrant to household
residents in their country of origin. Transfers can be
monetary (cash, money transfers, cheques, etc.) or inkind (goods, donations, payments for a household,
etc.). Remittances are typically measured using “balance of payment” data compiled by relevant statistical
authorities in member countries (typically the central
bank or NSO). Balance of payments records cover a
country’s economic transactions with the rest of the
world. However, this data excludes information on
“informal” (e.g. hand-carried) or “in-kind” remittances, as well as excluding most transactions made at
money transfer centres. Household survey data can be
used to collect more detailed information about migrant remittances.

V.5.2 Data sources
A number of data sources can be used to measure
the stock and ﬂow of international migrants, including
labour migrants:
² household surveys (such as population censuses
or labour force surveys);
² administrative registers (such as population registers or registers of foreigners);
² other administrative sources (such as residence
permits, work permits, or asylum applications);
² data derived from exit controls;
² border collection data (visa types, at entry or exit
from a country).
Migration data from diﬀerent data sources are not
comparable in all cases, due to diﬀerences in coverage,
measurement, and the purpose behind each data
source. For more information, see Annex 5.

V.5.2.1 Household surveys
The primary household survey used to collect stock
data on international migrants is the population census. Depending on population coverage and deﬁnitions of usual residency, when combined with “place of
birth” or “citizenship,” a good estimate of stock can be

attained, though there is often under-coverage of hardto-enumerate populations, such as irregular migrants.
If the census collects labour force data, these questions
can be used to identify labour migrants. Previous residence questions can be used to estimate international
migration in-ﬂows. Questions about household members or family members living abroad can capture international migration out-ﬂows, but will tend to underestimate total emigration. A major drawback of
census data is that it is normally only conducted once
every ten years (or every ﬁve years in the case of Canada), which makes the timeliness of data less useful.
Other household surveys, such as annual labour
force surveys, can ask questions on place of birth, citizenship, and previous residence, as well as other dimensions of international migration, such as reasons
for moving, but suﬀer from relatively small sample sizes, particularly for smaller groups, such as international migrants. This renders the validity of data suspect,
particularly with regard to stocks and ﬂows, even if detailed labour force information is collected. Another
drawback to household surveys, particularly labour
force surveys, is that they often do not collect information from collective housing or group quarters, which
often house many recent international migrants.
V.

Household surveys are a good source for collecting
information about the characteristics of labour migrants.
The International Labour Organization (ILO) is currently testing a number of migration-related questions for
inclusion on international labour force surveys, using
Armenia being one of its test countries. This module will
help countries collect information about labour migrant
stocks, labour migration processes, migrants’ occupations, motivations for moving, socio-demographic and
economic characteristics of labour migrants, and migrant remittances.

V.5.2.2 Administrative registers
Many European countries have comprehensive
population registers (i.e. Austria, Lithuania, Netherlands, Sweden), or registers of foreigners (i.e. Germany, Slovakia, Switzerland), which are accounts of legal
residents within a country. Some countries even have
registers of special populations such as asylum-seekers
(e.g. Belgium, Slovenia). These registers can be used to
measure the total stock of international migrants in a
country, as well as in-ﬂows when new migrants are en-
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tered (in the case of population registers, usually after
one year), and out-ﬂows when people leave the country.
Registers also often collect information on characteristics (age, sex, citizenship, etc.) of migrants. Some problems can occur when people (both natives and immigrants) leave a country and fail to deregister from the
system. Registers also miss many undocumented immigrants living in the country, particularly those staying
for short periods. Also, diﬀerent countries have diﬀerent
criteria for including foreigners in ﬂow data, which can
make comparability across countries a problem.

V.5.2.3 Other administrative sources
Residence and work permit data, as well as visatypes, are often used to measure migration ﬂows (e.g.
France), particularly if the country does not have a
population register. This data can provide counts on
the number of foreigners granted an entry permit for
permanent residence, the number departing from a
permanent residence, and the number of nationals receiving permits for permanent residence outside their
country of residence. Stocks can be measured by the
total number of people holding current residence permits. This source is popular for the measurement of
labour migration statistics, since residence and work
permits are often issued on the basis of employment.
Asylum applications and new grants of refugee status can also be used in the measurement of labour migration, as many pending asylum cases become economically active while awaiting decisions. These sorts
of data are limited in that it is diﬃcult to capture stocks
and outﬂows, since these statistics require an accounting of the number of expired permits and knowledge of
whether that person has remained in the country or
not, while it misses many nationals who might leave
the country without formal declaration. Further, this
data is not collected to measure migration statistics,
but for administrative reasons, and hence there is little
eﬀort to abide by recommended international standards regarding migration statistics.

V.5.2.4 Data derived from exit controls
Countries of origin also have statistical sources producing information exclusively on international migrant workers generally as a by-product of procedures
established to provide emigration clearance, especially in
the labour-sending countries of South and South East
Asia. Information on the number of workers departing
each year, disaggregated by destination, gender, age, education and occupation is available from the Philippines,
Sri Lanka and Thailand.2
V.5.2.5 Visa and border collection data
These data sources include information collected at
international borders, such as types of visa issued (both
before and after entry into the country), or entry and
exit cards (e.g. International Passenger Survey for
ﬂights into the United Kingdom). Types of visa allow
migrants to be placed in categories (student, employment or family reuniﬁcation) and are often used to
measure labour migration ﬂows. Exit visas can be used
by some countries for measuring out-migration, including that of nationals. Unauthorized migrants who
are apprehended at borders are often registered, thus
become the source of estimates of irregular migration
into a country. For measuring labour migration, this
data presents problems since work must be organized
before entry into country in order for the migrant to be
designated as a labour migrant. This method does not
consider people entering on tourist visas or via family
reuniﬁcation but who later enter the labour force as labour migrants. Similarly, people issued temporary
work visas who then overstay their visa and other “irregular” migrants are not counted in statistics from
these sources.

V.5.3 Labour attaché reports
This is a valuable source of data on problems faced
by migrant workers. The Philippines and Sri Lanka, for
example, provide break-downs of total number of complaints received by number, country, gender and nature.

ENDNOTES
1

Sections V.1 - V.4 are largely reproduced from IOM (2005b).

2

For an illustration see www.slbfe.lk
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VI. Foreign Labour
Admission Policies
When devising admission policies for foreign labour, in addition to the application of methodologies
for assessing labour shortages, policy-makers also have
to put in place mechanisms to gauge to what extent
such shortages should be ﬁlled by foreign labour and
how this labour should be channelled into the employment sector or region in question. Further, they have
to decide whether to prioritize temporary labour migration, increasingly a valuable option for many destination countries, or migration channels which lead to
a secure residence status or permanent settlement.
This Handbook focuses on temporary labour migration schemes, since these are common in many
countries and are thought to be the best solution in
terms of meeting labour market shortages in countries
of destination, while ensuring that countries of origin
are not deprived of valuable human resources, particularly skilled workers. Various forms of temporary labour migration, including concrete policy examples
from individual countries, are described and analysed
in Section VI.4.3 below.
While the primary objective of this exercise is to
describe the most eﬀective policies with reference to
pertinent examples, it is important to emphasize that
the eﬀectiveness of any speciﬁc policy is often diﬃcult
to assess in the absence of agreed criteria and appropriate mechanisms for its evaluation. However, policies in this area are generally recognized as failing if
they become, inter alia, overly bureaucratic to administer, too costly for all stakeholders in the labour migration process, or risk placing migrant workers in exploitative situations. Therefore, when attempting to

identify good policies and practices, it is also important
to highlight those which are or have been less successful and generally recognized as such by authorities in
the destination countries concerned.
If policy-makers and administrators elect to focus
on designing temporary labour migration schemes,
there are a number of policy angles that should be taken into account with a view to ensuring that operation
of these programmes is linked to the objectives for
which they were established. Important issues include
ways to manage eﬃciently the “temporariness” of labour migration so that it remains temporary and to ensure equitable treatment for migrant workers entering
under such programmes. It has been contended that the
increasing complexity of these schemes in a number of
countries has led to a proliferation of diﬀerent temporary
statuses. As a result, it is increasingly likely that these migrant workers will ﬁnd themselves in illegal situations,
and consequently become exploited (Anderson and Rogaly, 2005: 47-49; Morris, 2002; Samers, 2004). Resolution of such questions is crucial if countries of origin seek
to obtain greater access to labour markets in destination
countries, particularly for lower-skilled jobs.
While the admission of foreign workers is an important feature of state sovereignty, policy-makers’ capacity to act accordingly is also dependent on the existence of bilateral labour arrangements with the countries of origin or of systems of regional integration,
such as a free movement of workers regime or a free
trade regime facilitating the movement of certain categories of persons. These aspects are discussed in Chapter IX of the Handbook on international cooperation.
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VI.1 Permanent versus
Temporary Migration
As noted above, authorities in destination countries
have to decide whether to opt for permanent or temporary labour migration. Given the extent of the demographic deﬁcit (Section II.2.2 above), employmentbased immigration is increasingly a serious option in a
number of European countries. Whether migrant
workers should be granted a more secure residence
status, which might eventually lead to permanent residence in the country concerned, is partly dependent on
whether the host country prefers an admissions policy
limited to temporary migrant workers or whether it may
also wish to contemplate permanent labour migration.
The international legal framework pertaining to labour
migration, examined in Chapter I, does not generally interfere with the sovereignty of states in deciding upon
rules and policies for ﬁrst admission.1 Nevertheless,
there are some persuasive arguments for supporting an
incremental improvement in the residence status of migrant workers (including the removal of all employment
restrictions) for the following reasons:
² While employers clearly beneﬁt from a ﬂexible
workforce, particularly in lower-skilled sectors
where temporary workers are preferred, it may also be to their advantage to retain good workers
rather than bear the cost of re-training workers.
² The longer migrants stay in the host country, the
case for granting a more secure residence status
becomes stronger for humanitarian reasons, and
particularly if they are accompanied by close family members.

² Aﬀording migrant workers a more secure residence status facilitates their integration into the
host community and assists in their social inclusion.
Clearly, it is detrimental to social cohesion and stability in the destination country when workers are
marginalized from mainstream society.
² An incremental improvement in the residence
status of migrant workers is consistent with their
establishment of economic and social ties in the
host community.
Traditional countries of immigration, such as Australia, Canada and the United States, have determined
that an element of permanent immigration is necessary to ensure economic growth and to sustain basic
social welfare provision. As observed in Section VI.3.1
below with reference to Canada, the decision to admit
permanent migrants is based on their employment
prospects and their ability to integrate in the country
concerned. They are then granted permanent residence
status on arrival.
Most European countries, however, still emphasize
facilitation of temporary labour migration, although,
as noted in Sections VI.3.3 and VI.3.4 below, permanent immigration of migrant workers is supported, under certain conditions, in a number of European countries, and policies have been put into place to this effect. In such instances, the acquisition of permanent
residence status for these migrant workers is facilitated
usually after a certain period of employment and residence, which can serve as a test of their integration potential. European countries normally also distinguish
between skilled and lower-skilled migrant workers
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in respect of access to a more secure residence status. This approach is based on the premise that
highly skilled workers are more likely to ﬁnd alternative employment in an economic downturn and
thus less likely to become a burden on the host country’s social welfare system. But the greater ability of
highly-skilled migrants to adapt to and to integrate
in a changing labour market does not necessarily
mean they will be better integrated in the host society. Highly-skilled persons often constitute a transient population and usually have limited interest in
learning the local language and familiarizing themselves with the host community’s culture.

VI.2 Assessing Foreign
Labour Demand
This section considers the diﬀerent tools by which
government policy-makers, often in consultation with
other interested stakeholders such as employers, workers’ organizations and regional authorities, can assess
the need for foreign labour in the country or in a particular region or employment sector.

VI.2.1 Quotas and ceilings
Quotas and ceilings set ﬁxed numerical limits for
the admission of labour in a country and are seen in
certain countries as important tools of labour migration management. Quotas are usually established annually, often at a high level of government (e.g. Korea);
are based on a number of sources, such as economic
forecasts, employer reports, or regional unemployment
rates (e.g. Italy); and are reached in consultation with
the social partners (employers and unions), regional
governments (e.g. Spain), and civil society.

to the admission of all migrant workers to the country,
while others are only applicable to the admission of migrants to certain geographic regions, employment sectors
or industries. It is also possible to set quotas for foreign
labour as a percentage of an individual enterprise in the
sector concerned.
Although quotas are often associated with temporary forms of labour migration (e.g. the UK quotas for
workers in agriculture and food production discussed
in Textboxes VI.11 and VI.13), they can also be a feature of permanent migration systems. For example,
Norway operates a quota of 5,000 migrants for the facilitated entry of professionals into its labour market
(i.e. it does not apply a labour market test) with a view
to aﬀording this group permanent residence in the
short- to medium-terms (Norway, 2002). The Canadian Government considers that between 240,000 and
265,000 immigrants should be admitted for permanent
residence in 2007 in order to sustain the population
rate. As discussed in Section VI.3.1 below, this is a ﬁgure which cuts across various immigrant categories
(i.e. economic migrants, immigrants admitted in the
family class, and refugees). However, it is not a ﬁxed
quota by any means, but only an approximate target to
be achieved (Canada, 2005b; Canada, 2006c: 9).
Admission procedures in respect of quotas are usually simpliﬁed, although the existence of a quota does
not necessarily mean that the labour market test (Section VI.2.2 below) is withdrawn. For example, in the
UK, the labour market test still has to be satisﬁed generally on ﬁrst admission.
When policy-makers and administrators consider
whether to adopt a quota system as an instrument of
labour migration management, they need to take into
account the following advantages and disadvantages
that have been identiﬁed concerning the utility of such
a system:

Quotas can set an actual ﬁxed number of migrant
workers to be admitted or as a percentage of the total
labour force. Croatia, Italy, and Spain use the ﬁrst
method (see Textbox VI.1).
Austria sets its quota as a percentage of its total labour force, which, over the last few years, has been
ﬁxed at approximately 8-9 per cent. Some quotas apply
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Advantages2
² Quotas provide a clear reference framework on
the admission of foreign labour for politicians, administrators, employers, civil society and the general public.
² Quotas can serve important political objectives

VI. FOREIGN LABOUR ADMISSION POLICIES

TEXTBOX VI.1

The Quota Systems in Italy and Spain
Italy
Law 40/1998 introduced a system of quotas for non-EU la-

Sources: Decree of 9 January 2007 on “Temporary planiﬁca-

bour migration to Italy. The quotas are issued annually on the

tion of entry ﬂows for extra-communitarian seasonal workers

basis of Prime Ministerial decrees, and are divided up accord-

and workers trained abroad”, published in the Oﬃcial Gazette

ing to region, type of work, job category and nationality. Most

(Gazzetta Uﬃciale) on 12 March 2007; IOM Rome (June 2007).

of quota jobs relate to medium or lower-skilled work, which
is a particular feature of labour migration to Italy in contrast

Spain
The Spanish Government establishes ﬁxed quotas after con-

to some other European countries. For 2007, the government

sultation with the social partners as well as regional govern-

authorized 80,000 foreign workers to enter for seasonal work.

ments and authorities. Shortage sectors in the labour market
The 80,000 seasonal workers are admitted if they are

are identiﬁed according to the region and no labour market

² Citizens of Serbia, Montenegro, Bosnia-Herzegovina, the

test is needed to ﬁll the quota. For 2004, the quota was set at

former Yugoslav Republic of Macedonia, Croatia, India,

a total of 30,978 of which 10,908 places were for long-term

Pakistan, Bangladesh, Sri Lanka, and Ukraine;

positions and 20,070 for temporary positions. The quota for

² Citizens of countries which have signed or are going to

temporary employment was 48 per cent higher than in the

sign cooperation agreements dealing with migration

previous year. Originally, the quota was used as a means of

issues (i.e. Tunisia, Albania, Morocco, Moldova and

regularizing workers in unauthorized situations, but it is now

Egypt); or

open only to migrant workers coming from outside of Spain.

² Citizens who already received a seasonal residence per-

For 2007, in recognition of the greater demand for labour, the

mit in the years 2004, 2005 or 2006.

quota increased dramatically to 180,043 places.

Furthermore, according to Article 23 of the consolidated
text on Immigration, 2,000 workers, living abroad, who have
completed a training programme in the country of origin, can

Sources: Serra et al. (2005); Pérez (2003); Spain (2001); Mi-

also be admitted to Italy for employment.

gration News Sheet (2007).
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regarding the need for migrant labour and to allay
public concerns regarding the inﬂux of migrants.
Disadvantages
² Quota systems are thought to involve a high level
of regulation and bureaucracy and therefore are
frequently criticized by employers for their lack of
ﬂexibility and inability to respond to ﬂuctuating
labour demands.3 Often, by the time quotas were
adopted for certain employment sectors, labour
market conditions in those sectors had already
changed. Consequently, quotas frequently remain
unﬁlled.4
² Moreover, even if jobs are readily available in quota-speciﬁed sectors, it is often diﬃcult to match
potential migrant workers with employers, thus
creating ripe conditions for unscrupulous foreign

labour intermediaries or agents who take advantage of vulnerable workers. For example, in the
Ukraine, it was reported in 2004 that agents
charged US$1,000-2,000 per worker for recruiting
agricultural workers to the UK’s Seasonal Agriculture Workers’ Scheme (TUC, 2004).

VI.2.2 Labour market test
Most destination countries in Europe apply a labour market or resident worker test5 to applicants for a
work permit for the ﬁrst time and also to migrant
workers seeking to change jobs if they have not met
minimal time period requirements for free access to
employment (Section VII.1.1). These tests assess
whether there are workers available for the work in
question on the domestic labour market.
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The labour market test usually requires employers
to advertise the post with the national labour authorities for a speciﬁed period (e.g. between 4 and 5 weeks
as in the Netherlands) or demonstrate that they have
taken active steps to recruit for a speciﬁed period of
time (e.g. 4 weeks in the UK) (UK, 2006a: 6). In the
Netherlands, application of the labour market test is
particularly strict, since both advertising the post and
active recruitment eﬀorts are necessary. EU Member
States are required to apply the EU preference principle and governments must ensure that employers do
not hire non-EU or third country national workers before satisfying the authorities that no suitable EU workers can be found, including third-country nationals
lawfully resident in their territories (Textbox VI.2).
Labour market tests are also applied in Canada and the
United States and these are discussed below in the wider context of the admission policies of these countries
(Sections VI.3.1 and VI.3.2).
Several countries make exceptions to the labour
market test in respect of admission of highly skilled
workers or of categories of workers where there are
shortages, such as health workers, engineers, and IT
specialists, either by not applying the test or by relaxing
the rules. Clearly, this more liberal approach has considerable economic advantages, since it enables a more
speedy and eﬃcient admission of migrant workers who
will ﬁll shortages in important employment sectors.
In many instances, the labour market test is lifted
when an application for the renewal of a work permit
is made. However, the length of the period for obtaining free access to the labour market (Section VII.1.1.2
below) normally depends on the conditions or rules
governing the initial admission of migrant workers,
which frequently distinguish between skilled and lessskilled migrants. Moreover, most work permits are
limited to a speciﬁc employer and may apply to a speciﬁc region in the destination country. There are clearly disadvantages in creating such inﬂexible systems,
since a migrant worker’s dependency on a particular
employer or enterprise may result in an unproductive
employment relationship or, at worst, exploitative conditions. Consequently, migrant workers should be able
to change jobs, at least within the same employment
sector. These issues are considered in more detail in
Section VI.4.2 below.

VI.3 Admission Policies:
Employment-based
Immigration
Broadly-speaking, admission policies for the recruitment of migrant workers can be divided into two
types: employment-based immigration and temporary
labour migration. While the Handbook focuses on the
latter because of its prevalence in most states on the
northern shores of the Mediterranean, this section will
examine employment-based immigration, which is of
growing relevance as policy-makers in a number of European countries are now considering the introduction
of permanent economic migration, as a means for
meeting immediate or persistent labour market shortages and for addressing certain demographic and welfare imbalances.
Employment-based immigration is a well-established feature of immigration systems of Canada and
the United States. Some European countries are now
also promoting the admission of migrant workers with
a view to their settlement, speciﬁcally in Germany
(Textbox VI.3) and the UK.6
The Czech Republic has also recently introduced
employment-based immigration for highly-skilled migrant workers. This country is, in eﬀect, a new country
of immigration experiencing labour shortages in a
number of key sectors and considerable demographic
decline, particularly in its working population.
The principal characteristics of employment-based
immigration systems are described in some detail below. It is diﬃcult to identify which systems constitute
a good practice because of the diﬀerences in labour
market needs and demographic circumstances in the
countries examined, but it is evident that the establishment of a points system based on objective criteria is
becoming the fairest and most transparent way of admitting permanent migrant workers.

VI.3.1 Canada
Policies on immigration and settlement are the responsibility of Citizenship and Immigration Canada
(CIC). CIC regulates the number of immigrant appli-
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TEXTBOX VI.2

ness immigrants, for permanent residence and in the
administration of programmes related to temporary
workers, such as seasonal agricultural workers and domestic workers, known as live-in caregivers (Textbox
VI.15).8

The EU Preference Principle
In European Union Member States, the EU preference principle encompasses the entire EU labour
market and preference in the hiring process should be

Canada accepts approximately 250,000 immigrants
for permanent residence annually. There are three
main classes of entry for permanent status: “economic”
(skilled workers, business immigrants, provincial nominees, live-in caregivers, and their immediate family);
“family” (spouses, partners, children, parents and
grandparents of the sponsor); and “protected persons”
(government-assisted and privately sponsored refugees,
people recognized in Canada as Convention refugees
(UN, 1951) or as in need of protection, and those grant-

accorded to nationals, EU citizens and lawfully resident third-country nationals.
The EU preference principle is best summarized in a
non-binding Council Resolution:
“Member States will consider requests for admission
to their territories for the purpose of employment only
where vacancies in a Member State cannot be ﬁlled by
national and Community manpower or by non-Community manpower lawfully resident on a permanent
basis in that Member State and already forming part of

TEXTBOX VI.3

the Member State’s regular labour market” (EU, 1994).

Permanent Labour Migration
Opportunities in Germany

Moreover, the EU Accession Treaty contains transitional arrangements (Section IX.1.3.2 below) permitting Member States to maintain their national rules for

Under the Immigration Act, highly skilled work-

admission to employment of citizens from the new EU
Member States for a period of two years in the ﬁrst in-

ers, such as senior academics, researchers, and senior

stance (with a possible extension to ﬁve and then seven

managers in business and industry, may be granted

years) and has added additional criteria in this respect.

permanent residence upon arrival in Germany. Self-

Member States’ authorities applying these transitional

employed foreigners may also immigrate to Germany

arrangements are now required to give preference

if their business is of economic interest and can be

to nationals from new EU Member States over third

expected to have a positive economic impact.

country nationals wishing to be admitted for employ-

VI.

Source: Germany (2006).

ment into the Member State concerned.

cations, selection criteria, and visa requirements. With
Human Resources and Skills Development Canada
(HRSDC), it is also responsible for skilled and temporary migrant workers entering Canada. An independent body, the Immigration and Refugee Board, hears
applications for asylum and appeals from CIC decisions. The Immigration and Refugee Protection Act
(IRPA) 2001 replaced the 1976 Immigration Act and
brought in simpler and more coherent legislation, reflecting contemporary Canadian values (Canada,
2001a). It provides the basis for Canadian immigration
rules. Agreements between the federal government
and provincial governments have given provinces (particularly Québec) an important role in the selection of
independent migrants,7 such as skilled workers or busi-

ed protection through the pre-removal risk assessment
process) (Canada, 2004). In 2005, 262,236 persons became permanent residents of Canada (all three classes
included) (Canada, 2005b). Economic migrants constituted 57 per cent of all landings, and 130,242 skilled
workers and their dependants (52,266 principal applicants and 77,976 spouses and dependants) and 13,469
business immigrants, i.e. (3,642 principal applicants
and 9,827 (spouses and dependants) were admitted for
permanent residence in 2006 (Canada, 2006d).
Unlike the USA, Canada does not have a set quota
for admitting immigrants. However, the Minister for
Citizenship and Immigration annually issues a statement on the planned level of migration intake for the
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following year.9 On average, there are between 225,000
and 255,000 arrivals each year and the government has
met its admissions targets in the annual immigration
plans for the past ﬁve years. As noted above, the Canadian Government considers that between 240,000 and
265,000 immigrants should be admitted for permanent
residence in 2007 (Canada, 2006c: 9). Before 2000,
however, the level of immigration was lower than projected, causing Canada to be described as one of the
few countries constantly receiving fewer immigrants
than anticipated or desired. Canada’s open immigration policy can be attributed to sluggish population
growth and a desire to boost its economy.
Canada’s points system was established under the
1976 Immigration Act. It assesses economic migrants
against a set of criteria, including level of education,
previous work experience and age. During the 1990s,
it was thought that a high percentage of immigrants
were too dependent on welfare, despite passing the
points test. The system was reviewed in 1998, following evaluation by an independent commission on
citizenship and immigration. Some of the commission’s recommendations were included in the IRPA.
IRPA introduced signiﬁcant changes in the selection procedure for skilled workers, especially for the
provinces (with the exception of Québec, since selection criteria were included in the 1991 Canada-Québec
Accord). The new selection process placed more emphasis on education, previous work experience and
language ability. These modiﬁcations included:
² allocating more points for applicants with a second degree or a professional qualiﬁcation;
² increasing the maximum number of points allocated for proﬁciency in English and French;
² awarding points for applicants with one or two
years of work experience in order to attract young
migrants with high levels of education but limited
practical experience;
² adjusting the age scale to award maximum points
to applicants between the ages of 21 and 49;
² reducing the pass mark to 75 points in response to
concerns that too high a pass mark would exclude
many skilled immigrants (IPRA; Canada, 2002a;
2002b). This pass mark has since been reduced to
67 points (Canada, 2007) (see below).

In addition, IRPA regulations also aﬀect other categories of skilled migrants, by applying new deﬁnitional
requirements for the business and entrepreneur categories, emphasizing that the applicant’s wealth must
be legally acquired (Canada, 2002c: para.88). For selfemployed applicants, the requirement of a degree of
experience was also included.

VI.3.1.1 Skilled workers
Skilled workers are people who may become permanent residents because they have the ability to establish
themselves economically in Canada. To qualify as a
skilled worker, prospective migrants have to meet the
minimum work experience requirements; at least one
year’s full-time work experience within the last ten years
in a category speciﬁed on the Canadian National Occupational Classiﬁcation.10 Certain occupations are sometimes placed on a restricted list to protect the Canadian
labour market, and are therefore not available to potential applicants despite prior work experience in these
ﬁelds. They must also demonstrate that they have suﬃcient funds to support themselves and their family after
arrival in Canada, unless they have already secured employment. Finally, such applicants must earn 67 points
or more in the six selection criteria: education; proﬁciency in the two oﬃcial languages (English and French);
work experience; age (a maximum 10 points is awarded
to applicants aged between 21 and 49 at the time of the
application); secured employment in Canada; and adaptability, assessed according to whether the applicant has,
inter alia, previously studied or worked in Canada or
has family members living there.11
It is also possible to immigrate as a skilled worker
to the province of Québec under the 1991 CanadaQuébec Accord on Immigration, which enables Québec
to establish its own immigration criteria and to select
immigrants who will adapt well to living in the province, although the Canadian government remains responsible for their admission (Canada, 1991: 3). To
immigrate to Québec, migrants must meet the requirements for one of the three programmes for workers established by the Québec Government:
² the assured employment programme where the
prospective migrant has been oﬀered a job by a
Québec employer, which cannot be ﬁlled by a Canadian citizen or permanent resident;
² the occupation-in-demand programme where the
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applicant possesses a minimum of six months
work experience in a listed occupation;
² the employability and occupational mobility programme where the applicant and his or her spouse,
if applicable, have an employability and occupational mobility proﬁle enabling them to adjust readily to
changes in the Québec labour market.12
In addition to the separate immigration selection
criteria for skilled workers operated by the province of
Québec, it is also possible to migrate as a permanent resident to a particular Canadian province in the Provincial
Nominee Class. Prospective migrants must ﬁrst apply to
the competent provincial authorities to be nominated for
immigration by that province on the basis that they meet
the province’s particular immigration needs and that they
have a genuine intention to settle there. Once a provincial nomination is obtained, a separate application must
be submitted to CIC. Applicants for permanent residence as provincial nominees are not required to satisfy
the six selection criteria for skilled workers established
under the Federal Government programme.13

VI.3.1.2 Business immigrants
This entry route is aimed at business immigrants
(Canada, 2002c: 88-109),14 who are classiﬁed as investors, entrepreneurs and the self-employed who are expected to develop the Canadian economy through investment and the creation of jobs. They can be accompanied by their dependents.
The qualifying criteria for investors are:
² prior business experience, i.e. the management of
a business and control of a percentage of the equity or the management of at least ﬁve full-time job
equivalents per year for at least two years in the
period beginning ﬁve years before the date of application for a permanent resident visa;
² a legally obtained minimum net worth of CDN
$800,000;
² a written indication to an immigration oﬃcer
that they intend to make or have made an investment of CDN $400,000 in Canada.
This investment is placed with the Receiver General of Canada and is used by participating provinces to
create jobs and help develop their economies. CIC will
return the investment to the applicant, without inter-

est, approximately ﬁve years after the applicant becomes a permanent resident.
The qualifying criteria for entrepreneurs are:
² prior business experience;
² a legally obtained minimum net worth of CDN
$300,000;
² control of a percentage of the equity of a qualifying Canadian business equal to or greater than
one third;
² provide an active and ongoing management of the
qualifying Canadian business;
² create at least one incremental full-time job equivalent for Canadian citizens or permanent residents, other than the entrepreneur and their family members.
Applicants must meet these conditions for a period of at least a year and comply with them for three
years after they become permanent residents.
The qualifying criteria for self-employed migrants are:
² relevant experience in cultural activities, athletics
or farm management, i.e. at least two years in the
period beginning ﬁve years before the date of application for a permanent resident visa;
² the intention and ability to establish a business
that will, at a minimum, create employment for
the applicant; and
² a signiﬁcant contribution to cultural activities or
athletics or purchase and management of a farm
in Canada.
Although there are no speciﬁc immigration conditions for this category per se, applicants must have
enough money to support themselves and their family
members after their arrival in Canada.

VI.3.1.3 Family class
The rules relating to family reunion for migrants
admitted as permanent residents are generous on the
whole. Migrants with permanent residence in Canada
can be joined by family members, provided that they
agree to sponsor them for a period of between three to
ten years depending on the relationship. Persons eligible for family reunion are:
² spouses, common-law or conjugal partners 16

– 108 –

VI.

years or older;15
² dependant children up to the age of 22, including
adopted children; intended adoptees under the age
of 18;
² parents and grandparents;
² brothers, sisters, nieces, nephews, or grandchildren
who are orphans, under the age of 18, and unmarried or not in a common-law relationship (IRPA:
ss.12(1) and 13 (1); Canada, 2002c: 116-137).
The family class constituted the second largest immigration category after skilled workers (including dependants) in 2005 and just under one quarter of all migrants admitted for permanent residence.16

VI.3.2 United States
Immigration, perhaps more than any other social,
political or economic process has shaped the United
States over the past century. The current “employmentbased” entry categories for both permanent (“immigrants”) and temporary (“non-immigrants”) admission
are deﬁned in the Immigration Act of 1990 (IMMACT
1990). While the absolute numbers of employmentbased migrants admitted were fairly high between 2000
and 2004, ranging from 82,000 to 179,000 immigrants,
they accounted for only 11.6 per cent to 16.8 per cent of
all immigration17 to the US. Persons admitted as permanent residents are granted the “green card”, a document giving the right to an indeﬁnite period of stay,
and may be naturalized as US citizens after ﬁve years’
residency.18

VI.3.2.1 Employment-based preferences
A minimum of 140,00019 employment-based immigrant visas are available each year, including both the
principal applicant and his or her spouse and children.
The US quotas are set at the same maximum number of
admissions every year. However, this limit can be adjusted by use of a complex calculation.20 The preference
for employment-based migrants is skills-oriented. Even
in years when the numerical limit rises above 140,000,
the number of immigrant visas granted on the basis of
unskilled labour is capped at 10,000 worldwide.21
The preference system gives an advantage to certain categories of workers and imposes overall limits on
admissions. The total number of visas available to na-

tionals of a single foreign state may not exceed 7 per
cent of the total number of family and employment-based
immigration visas (US, 2006b).22 By law, the 140,000 employment-based immigrant visas are distributed in accordance with ﬁve preferences (Textbox VI.4).

VI.3.2.2 Procedures
All prospective immigrants planning to obtain immigrant visas through employment in the US must obtain an approved immigrant visa petition from the US
Citizenship and Immigration Services (USCIS).23
Where required, labour certiﬁcation must be granted
by the US Department of Labor (DOL) before the employer can submit the petition, and is subject to DOL
establishing that there are no US workers who are able,
willing, qualiﬁed and available for the employment offered to the alien and that the wages and working conditions of similar employed US workers will not be adversely aﬀected.24 Approval by the DOL does not automatically guarantee visa issuance. The US Department
of State (State Department) issues immigrant visas to
foreign workers on the condition that the applicants establish their admissibility to the US under the provisions of the Immigration and Nationality Act.25
The certiﬁcation process is normally handled by an
immigration lawyer, and can take several years. Employers and immigrants are frustrated by the delays,
and tend to use temporary visa categories to bridge the
gap between the decision to hire the worker and the
government’s grant of permanent resident status. As a
result, the recruitment process is often academic, the
employer having already hired the foreign worker.26 At
present, because of the unwieldy bureaucratic processes for approving labour certiﬁcations and applications
for admission, the permanent immigration quotas for
skilled workers are not ﬁlled in any one year, despite a
growing backlog of applications waiting for approval.

VI.3.2.3 Conclusion
The economic prospects of the US will remain
strongly tied to immigration forces. Immigrants comprise 14.3 per cent of the population aged 16 and over,
and account for roughly the same percentage of the labour force (US, 2003; 2005b). During the late 1990s, all
legal immigrants contributed a net 35 per cent to total
growth in population, while the number of foreignborn workers increased by nearly 25 per cent compared
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TEXTBOX VI.4

The Employment-based Immigration Preference System in the United States
Preference 1: Priority Workers (40,000 visas)

Preference 3: Skilled Workers, Professionals, and Other

² Persons with extraordinary ability (proven by sustained
national or international acclaim) in the sciences, arts,
education, business, and athletics. No US employer is
required.

² “Outstanding” (internationally recognized and having at

Workers (40,000 visas)

² Skilled workers with a skill level equivalent to at least two
years vocational training or experience;

² Professionals with a bachelor’s degree;
² Other workers (less-skilled workers) capable of ﬁll-

least three years of experience) professors and research-

ing positions requiring less than two years training or

ers seeking to enter in senior positions. No labour

experience. This sub-category is limited to no more than

certiﬁcation is required, but a US employer must provide

10,000 visas per year.

a job oﬀer and ﬁle a petition with the US Bureau of Citizenship and Immigration Service (BCIS) for the worker.

² Executives and managers of multinational companies (requires

All applicants must have a labour certiﬁcation approved by
the DOL, or a Schedule A designation, or establish that they

one year of prior service with the ﬁrm during the preceding 3

qualify for one of the shortage occupations in the Labour

years). No labour certiﬁcation is required, but a US employer

Market Information Pilot Program. The US employer must

must provide a job oﬀer and ﬁle a petition with the BCIS for

ﬁle a petition for a visa. The number of visas available will not

the worker.

exceed 28.6 per cent of the worldwide level, plus any visas not
required for the preferences in categories 1 and 2.

For these workers, the number of visas available must not
exceed 28.6 per cent of the worldwide level, plus any visas not
required for Preferences 4 and 5.

Preference 4: Special Immigrants (10,000 visas, no more
than 7.1 per cent of the worldwide level)
This category includes ministers of religion and persons

Preference 2: Members of the Professions with Advanced

working for religious organizations, foreign medical gradu-

Degrees and Aliens of Exceptional Ability in the Sciences,

ates, alien employees of the US government abroad, alien

Arts, or Business (40,000 visas)

retired employees of international organizations, etc. No

² Professionals holding an advanced degree or bachelor’s

more than 5,000 such visas may be allotted to persons pursu-

degree and having a minimum of ﬁve years experience in

ing religious vocations and no more than 100 may be allotted

the profession;

to applicants seeking to work as broadcasters or as grantees

² Persons with exceptional ability in the arts, sciences, or busi-

for the Broadcasting Board of Governors. A petition for Spe-

ness, as demonstrated by a signiﬁcantly above average level of

cial Immigrant is required for all applicants except overseas

expertise.

employees of the US Government.

All applicants must have a labour certiﬁcation approved by

Preference 5: Employment Creation (Investor) Visas

the US Department of Labour (DOL), or a Schedule A desig-

(10,000 visas, no more than 7.1 per cent of the worldwide

nation (Section VI.3.2.2 below) or establish that they qualify

level)

for one of the shortage occupations in the Labour Market

This category applies to investors, who invest at least US$1

Information Pilot Program. A job oﬀer is required and the

million. However, a minimum of 3,000 visas are reserved for

US employer must ﬁle a petition. The US Attorney General

investors, who invest US $500,000 in rural or high unemploy-

can waive the requirement of a job oﬀer and labour certiﬁcation

ment areas. The investment must create employment for at

if he deems it to be in the national interest. The number of visas

least 10 US workers. Investors are granted only conditional

available will not exceed 28.6 per cent of the worldwide level, plus

lawful permanent resident (LPR) status for two years, and the

any visas not required for the classes speciﬁed for Preference 1.

law contains extensive anti-fraud provisions.
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with just 5 per cent of all native-born workers. Furthermore, as immigrants and immigration ﬂows in
general have become part of the debate on national security, immigration will continue to be an issue of
high-level foreign policy and diplomatic attention. Ultimately, however, the US’ ability to capture the beneﬁts of immigration will depend on its capacity to integrate immigrants in a meaningful way. This is as true
in America’s big cities, as it is in the heartland.

VI.3.3 Czech Republic
Migration management is a relatively new policy issue for the Czech Republic and presents challenges of
facilitation, rather than of deterrence. The Czech Republic became a Member of the European Union on 1
May 2004 and began to tackle issues of migration during its accession process. Currently, migrants represent roughly 2 per cent of the Czech population and
the rate of immigration is signiﬁcantly lower than that
of other EU Member States (Czech Republic, 2005).
Due to low birth rates and anticipated ageing of its
population, the Czech Government hopes to prevent
labour shortages and other ill eﬀects of these downward demographic trends through increased immigration (Drbohlav, et al., 2005). The Czech Ministry of Labour and Social Aﬀairs (MLSA) is responsible for managing migration and labour policies and programmes.

VI.3.3.1 Permanent residence: general criteria27
Under Czech law, migrants can apply directly for
permanent resident status, or must ﬁrst obtain temporary status in the country (Pechová, 2004). The ﬁrst
group comprises three categories:
² close relatives of Czech citizens;
² individuals in need of humanitarian protection or
worthy of special consideration;
² minors or dependent students seeking to live with
a permanent resident parent.
Other foreigners only become eligible for permanent residence after a designated period of residence in
the Czech Republic on a temporary visa. This period is
set at 8 uninterrupted years for spouses, dependent
children, and single parents (over the age of 70) of foreigners already possessing permanent resident status.
Any alien present in the Czech Republic for 10 uninterrupted years on a long-term visa may also apply for

permanent resident status. Long-term visas are required for stays exceeding 90 days. Such visas are valid for one year, but may be renewed without submitting a renewal application on condition that the specific purpose of the visa remains the same. Any change in
employment (employer, location, or position) will invalidate the visa.
An individual wishing to work in the Czech Republic
must ﬁrst secure a work permit through his or her employer, who must also have a permit to hire foreigners.
Both work and hiring permits are subject to application
fees. A local labour oﬃce will then assess the applicant’s
eligibility, using a labour market test to ensure that no
Czech citizen, permanent resident, or EU citizen registered with the oﬃce is available for the position. Once an
applicant has obtained an application number, he or she
can apply for a long-term visa.

VI.3.3.2 Pilot project for permanent labour
migration: active selection of qualiﬁed foreign
workers
MLSA launched a pilot project for the recruitment
and selection of applicants for permanent immigration
in 2003 (Czech Republic, 2004). This is a preliminary effort to boost the country’s professional workforce and
make signiﬁcant reductions in the time requirement for
permanent residence eligibility. The pilot phase of the
project will operate until 2008 and several hundred migrants are expected to be admitted each year.28
The project grants permanent resident status to
participants after a period of employment in the Czech
Republic. If participants lose their job, without being
the cause of the unemployment, they are also given 30
days to secure a new position. Currently, the project
includes nationals from: Bulgaria, Belarus, Canada,
Croatia, Kazakhstan, Moldova, Serbia and Ukraine.29
Recently, eligibility was extended to most persons
graduating from Czech universities after 1995 and
from Czech secondary schools after 2000, regardless of
citizenship (Ivanovičová, 2006).
All applicants must ﬁrst secure a job in the Czech
Republic and obtain both a work permit and a longterm visa for the purpose of employment, valid for at
least 6 months, although they do not have to begin
working before applying to join the project.30 Under
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the project application’s points system, applicants must
obtain at least 25 points (out of the 66) to be eligible for
participation. Individuals may apply at any time once
they believe they have enough points. Applications
which fail to score the minimum number of points are
kept in the database and applicants may re-submit
their application if, for example, their language ability
improves. Applicants are judged on the basis of a
number of criteria (Textbox VI.5).
Every two months, applicants with the highest
points are selected from a computer database of applications and invited to become project participants. After the participant has worked two and a half years in
the Czech Republic, the government conducts a “social
check”. If the participant and his family are deemed
well integrated, they will be recommended for permanent residence.

VI.3.4 United Kingdom
While the United Kingdom has not yet implemented comprehensive measures on employment-based immigration, the ordinary work permit scheme (Textbox
VI.8) contains relatively generous criteria for permanent residence. The Immigration Rules (UK, 1994) provide that work permit holders can apply for indeﬁnite
leave to remain (permanent residence) after they have
been in work permit employment for a continuous period of ﬁve years, although the grant of this status is
not viewed in terms of “a right” and is subject to the
discretion of immigration oﬃcials.31 However, the UK
is moving towards a partial employment-based immigration system based on a general points scheme comprising objective criteria, on the lines of those discussed
above in respect of Canada and the Czech Republic.
From July 2005 to November 2005, consultations on
implementation of such a scheme took place between

TEXTBOX VI.5

Pilot Project for Permanent Labour Migration
in the Czech Republic – Points Criteria
² 1 point is subtracted from 8 for each year over 35

Employment (3 points required)

² 1 point per every 2 months for which the work permit is
Previous Experience with living in the Czech Republic

valid, during the ﬁrst year

² 1 point for every 6 months of validity during the second
year

² 1 point for every six months of continuous time spent
in the Czech Republic, prior to selection for the pilot

² 1 point for 12 months of validity during the third year
Professional Experience (1 point required, except for

project
Language Skills

² 6 points for certiﬁed knowledge of the Czech or Slovak

graduates of Czech universities and secondary schools)

² 1 point for every six months of full-time employment

language

² 3 points for English, French or German

prior to his/her current position
Completed Education (2 points required)

Family Evaluation

² 2 points each for completed secondary vocational or

² Up to 6 points for the points allotted to a spouse ap-

higher education

plicant, under the above criteria, multiplied by 6 and

² 3 points for a Bachelor’s degree
² 4 points for a Master’s degree
² 4 points for a PhD

divided by 56

² 2 points for every minor child or dependent child, not to
exceed 6 points

Age

² 4 points for persons aged 22 years and under
² 8 points for persons aged between 23 and 35 years

Source:
http://www.imigrace.mpsv.cz?lang=en&article=project-points
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interested stakeholders in the UK, followed by publication of the government proposals for a new economic
migration system in March 2006 (Textbox VI.6) (UK,
2006b), although this system will not begin implementation before 2008 (UK, 2007a; Harvey, 2006:2). However, a prototype points-based scheme for the selection
of highly skilled migrants has been in operation for
over four years (Section VI.3.4.1 below).

VI.3.4.1 Highly Skilled Migrant Programme
(HSMP)
The Highly Skilled Migrant Programme (HSMP)
was introduced as a pilot scheme at the end of January
2002. Over 2,500 applications were received in the

ﬁrst phase of the scheme and more than 1,500 were
granted. Based on data for the ﬁrst six months that the
programme operated, it has been reported that “four
main groups dominate these acceptances: ﬁnance (including accountancy, banking, investment, etc.); business managers (including consultants, directors and
executives); ICT (including software engineers, computer specialists and telecommunications specialists);
and medical occupations”. The countries with the
highest number of approved applications to the HSMP
have been India, the USA, Pakistan, South Africa and
Australia (IPPR, 2005: 14-15). Given the positive response to the HSMP, it was revised and incorporated
into the formal UK Immigration Rules (UK, 1994: par-

TEXTBOX VI.6

A Points-Based Migration System for the United Kingdom
Five Tiers
Underpinning the new system will be a ﬁve tier framework,

Sponsorship [See also Textbox VI.18]

which will help people understand how the system works and di-

All applicants in Tiers 2-5 will need to provide a certiﬁcate

rect applicants to the category that is most appropriate for them.

of sponsorship from an approved sponsor when making their
application. The certiﬁcate of sponsorship will act as an

² Tier 1: Highly skilled individuals to contribute to growth
and productivity

² Tier 2: Skilled workers with a job oﬀer to ﬁll gaps in UK
labour force

² Tier 3: Limited numbers of low-skilled workers needed to

assurance that the migrant is able to do a particular job or
course of study and intends to do so. The sponsor’s rating,
an expression of their track record or policies in sponsoring
migrants, will determine whether applicants receive more or
fewer points for their certiﬁcate.

ﬁll speciﬁc temporary labour shortages

² Tier 4: Students
² Tier 5: Youth mobility and temporary workers: people

In order to sponsor migrants, employers and educational
institutions will need to make an application to the Home Of-

allowed to work in the UK for a limited period of time to

ﬁce, satisfy the requirements for the particular tier in which

satisfy non-economic objectives

they wish to sponsor migrants, and accept certain responsibilities to help with immigration control.

Points and structured decision-making
For each tier, applicants will need suﬃcient points to obtain

Financial Securities

entry clearance or leave to remain in the UK. Points will be

In due course, ﬁnancial securities will be required for those

scored for attributes which predict a migrant’s success in the

whose personal circumstances or route of migration suggests

labour market, and/or control factors, relating to whether

that they present a high risk of breaching the immigration rules.

someone is likely to comply with the conditions of their leave.
Next Steps
Points will be awarded according to objective and transparent

The new system will be introduced in a phased manner tier

criteria in order to produce a structured and defensible decision-

by tier. In April 2007, the Government announced that the

making process. Prior to making their application, prospective

scheme would be phased in from early 2008.

migrants will be able to assess themselves against these criteria,
reducing the number of speculative and erroneous applications.

Source: UK (2006b: 2; 2007a).

– 113 –

VI. FOREIGN LABOUR ADMISSION POLICIES

as. 135A-135H). The HSMP criteria were revised again
in November 2006.
In contrast to the ordinary work permit system
(Section VI.4.1 below), the HSMP is supply-driven.
Migrant workers can enter to seek employment and no
labour market test is applied. The HSMP is operated
on the basis of a points system, and 75 points are required to qualify for admission (Textbox VI.7).
Successful applicants are admitted for an initial period of 2 years, which can be extended for a further 3
years. However, the criteria for extensions have recently been tightened. Applicants applying for extensions
(after the initial period of 2 years) have to show that
they score at least 75 points in the 4 categories (qualiﬁcations, previous earnings, UK gained experience and
age), which is in stark contrast to the previous requirements of having to demonstrate that they had made all
reasonable eﬀorts to become lawfully economically active. They also have to provide evidence of their English
language ability in the form of either an IELTS certiﬁcate at band six or if they have a Bachelors degree qualiﬁcation that was taught in English. These new criteria
mean that some persons approved under the former
HSMP criteria may not meet the new criteria for extensions. Applicants for extension will also have to declare
that they and their family have not had access to public
funds and to disclose any relevant information concerning previous criminal convictions (UK, 2007b).
After a total of 5 years stay in the UK, HSMP migrants may apply for indeﬁnite leave to remain (permanent residence).
From the beginning of 2008, the HSMP is set to be
merged with the ﬁrst tier of the new points system,
which the UK Government announced in March 2006
(Textbox VI.6) (UK, 2007a; UK, 2006b: 21-24).

VI.4 Admission Policies:
Temporary Labour
Migration
Globalization has fuelled the growth in temporary
migrant worker programmes in many destination in-

TEXTBOX VI.7

UK Highly Skilled Migrant
Programme
Points are awarded for:

² education (50 points for a PhD; 35 points for a
Master’s (e.g. MBA); 30 points for a Graduate
degree (e.g. BA or BSc);

² MBA from designated institutions (75 points);
² UK gained experience / qualiﬁcations (5 points);
² previous earnings over the 12 months prior to the
application (5-45 points); countries are divided
into ﬁve categories A-E, the income level the
applicant is required to demonstrate is adjusted
according to the category of their country;

² age (27 or under - 20 points; 28 or 29 - 10 points;
30 or 31 - 5 points; 32 and over - 0 points).
Applicants must also demonstrate:

² proven English language ability at IELTS band six;
² possession of suﬃcient savings and/or potential
income to accommodate and support themselves
and their families without recourse to public
funds while they look for work; and

² willingness to make the UK their main home.
Source: HSMP (UK, 2007b).
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dustrialized countries (Martin, 2003), which is one of
the consequences of the growth in “ﬂexible” labour
markets. Given the increasing dependence of employers on temporary migrant labour, particularly in lowskilled sectors such as agriculture, construction, the
food industry and services, these programmes are likely to grow in number and complexity as policy-makers
attempt to devise innovative ways to channel the lawful
admission of migrant workers, on a short-term basis,
into the sectors concerned.
There is also a renewed interest in the concept of
temporary circular labour migration (GCIM, 2005: 17,
31), considered by some stakeholders as constituting a
“triple win” situation for
² destination countries seeking to meet labour
market needs and avoid the economic and
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societal problems connected with the integration
of migrants on a long-term basis;
² countries of origin to address ‘brain drain’, promote the transfer of know-how, and gain from
the transfer of remittances;32
² migrant workers (and their families) who are able
to access legal employment abroad and earn a
higher income.33
The principal policy questions, however, are how to
design viable temporary migrant worker schemes with
a view to ensuring that the programmes oﬀer the beneﬁts identiﬁed and that workers are treated in a decent
and equitable manner.34 These questions are discussed
in Section VI.4.5.2 below after providing an overview
of the work permit system and the diﬀerent forms temporary labour migration may take with reference to
speciﬁc country examples.
Temporary labour migration can apply to a number of
worker categories, from highly skilled labour for specialized jobs to, more frequently, lower-skilled workers into
certain shortage occupations, which few national workers
are able or willing to take, such as seasonal work (e.g. agriculture, tourist industry), construction, food production,
or domestic and care sectors.
However, care must be taken when discussing the
concept of “temporary” labour migration. It is important to make a distinction between:
² government policies which admit migrant workers
for a limited period with the clear objective that
they will return to their country of origin at the end
of the speciﬁed period;
² more open labour migration schemes which allow for the possibility of settlement by the
migrant worker in the destination country.
Section VI.4.3 below discusses the ﬁrst type of temporary labour migration policies, with reference to
country-speciﬁc examples. However, many migrant
workers, especially those with higher than average
skills, are admitted through more regular admission
channels, which can be described as the “ordinary work
permit system” (Section VI.4.1 below).

VI.4.1 The work permit system:
general characteristics
The rules applicable to the work permit system differ from country to country but broadly-speaking, the
following procedures normally apply:
² Application for admission is usually made outside of the country in response to a formal job
oﬀer, although sometimes applications for employment by foreigners within the country are
also considered.
² Permission for admission to the destination
country to take up the employment concerned,
normally after satisfying a labour market test
(Section VI.2.2 above), is granted by oﬃcials in
the consulate or embassy of the country concerned, often with the assistance of oﬃcials with
expertise in labour matters.
² An employment/work permit is granted to the
employer or worker, or sometimes to both (see
critique of the work permit system in Section
VI.4.2 below).
² The worker often also has to obtain separate permission for residence (i.e. residence permit);
² The employment/work permit is time-limited,
but can usually be renewed if the job is still
available.
² A change of job by the migrant worker (called
“switching” in the UK), whether to another
employer in the same employment sector or an
employer outside that sector, may or may not be
permitted under national rules without the need
to leave the country, but, if permitted, may require satisfaction of a further labour market test.
² Free access to employment of their choice can be
granted to migrant workers admitted under a
regular work permit scheme after a certain
number of years (e.g. two to ﬁve years) of work
or residence in the country.
² The worker may also qualify for a more secure or
permanent residence status in accordance with
the foreigners’ legislation of the country
concerned.
As can be seen, while at the outset the above procedures foresee temporary employment, their application
may lead eventually to free access to the labour market
for migrant workers and a secure or permanent resi-
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TEXTBOX VI.8

The Ordinary Work Permit Scheme in the UK
The Ordinary Work Permit Scheme, like the HSMP,

applied in respect of Tier 1 work permits.

² Tier 2 encompasses all other posts and a work per-

discussed in Section VI.3.4.1 above, is aimed at skilled
persons. Both provide an avenue to permanent resi-

mit can be granted to the applicant if the job oﬀer

dence after a stay of ﬁve years in the UK. The work

cannot be ﬁlled by a UK or EEA national. A labour

permit scheme in the UK is based on a demand-driven

market test is applicable and the employer has to

system because it is the employer who applies for a work

advertise the position for at least four weeks before

permit. The scheme is divided into two parts: Business

submitting a work permit application.

and Commercial work permits and Training and Work
Business and Commercial work permits are also sub-

Experience work permits.

ject to the following skills, qualiﬁcations and experience
criteria:

Business and Commercial work permits are divided into

EITHER the job must require the following qualiﬁca-

two tiers:

² Tier 1 includes Intra-Company Transferees

tions:

² a UK equivalent degree level qualiﬁcation; or
² a Higher National Diploma (HND) level qualiﬁca-

(ICT), board level posts, positions related to
inward investment, sponsored researchers, and
skills shortage occupations. As of April 2007, the

tion which is relevant to the post on oﬀer; or

skills shortage occupations included: health care

² a HND qualiﬁcation, which is not relevant to the

workers (salaried general practitioners (GPs) and

post on oﬀer plus one year of relevant full-time

speciﬁed medical consultants, registered nurses

work experience at National/Scottish Vocational

and midwives, and dentists); engineers; veterinary

Qualiﬁcation (N/SVQ) level 3 or above;

surgeons; school teachers in all posts in England
and Scotland covering compulsory education; and

OR the job must require the following skills:

a general category including pharmacists, senior

² 3 years full-time experience of using specialist skills

physiotherapists and social workers. IT workers

acquired through doing the type of job for which

were removed from the skills shortage occupations

the permit is sought. This should be at N/SVQ

list in September 2002, because of a signiﬁcant

level 3 or above.

downturn in the IT sector and the Government has

VI.

also decided that there is no longer a general shortSource: UK (2007c, 2007d).

age of nurses in the UK. No labour market test is

dence (settlement). In practice, they may operate as an
employment-based immigration system. The ordinary
work permit scheme in the UK is a good example of a
system which may also lead to more permanent labour
migration (Textbox VI.8), although, as discussed above,
it will be replaced from 2008 by a points-based system.
In Spain, there are essentially two migration routes
leading to settlement. The ﬁrst is the normal work permit
route. The employer must satisfy a labour market test
that s/he cannot ﬁnd other Spanish, EU or EEA nationals
for the job in question. Once granted, the work permit
can be renewed for so long as the job remains available.
No labour market test needs to be satisﬁed on renewal

(Spain, 2001: Arts.69-72). Permanent residence can be
obtained after ﬁve years consecutive employment on the
basis of a 1+2+2 year formula.35 The second route is
through the quota (contingente) (Textbox VI.1).
In Italy, most labour migration opportunities are
temporary in nature, given that they are mainly for
lower-skilled employment. However, it is possible to
obtain more secure or permanent status. After a period of 6 years continuous lawful residence in Italy, migrant workers can obtain a residence card (permanent
residence), provided they are able to demonstrate that
they have suﬃcient resources to maintain themselves
and their families.
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VI.4.2 Critique of the
work permit system

The Irish Work Permit System
as an Obstacle to Migrant Workers’
Access to Dispute-Resolution
Mechanisms

A number of important questions arise regarding
the work/employment permit system, which impact
on its operation in practice and the treatment migrant
workers receive. The disadvantages of granting the
work permit to the employer, rather than to the migrant worker, would appear to outweigh any advantages. If the employer holds too much authority over
the worker, this may lead to abusive situations, particularly if it is diﬃcult or impossible for the migrant to
change employment while he or she is within the
country. Consequently, one way of aﬀording protection generally to migrant workers in ordinary work
permit employment is to ensure that they hold the
work permit and also that they have an unlimited right
to change employer and occupation after a short period of, for example, three months. However, it is argued that there should be no qualifying period for migrants employed in temporary lower-skilled schemes
where employer abuses are likely to be more prevalent
(Ryan, 2005: 40-41, 122).

Evidence from a study by the Irish Labour Relations
Commission indicates that the work permit system, as
it currently operates in Ireland, is an impediment to
migrant workers achieving full parity with Irish nationals, particularly in terms of access to dispute resolution
services
This view is shared by many working within the system
and by organizations helping migrant workers. The
Equality Authority sees the work permit system as the
crux of the problem of exploitation of workers. The
Migrant Rights Centre Ireland (MRCI) believes that the
work permit system should be abolished and replaced by
a ‘green card’ system, which would give similar rights to
all migrant workers. The Immigrant Council of Ireland
has called for changes in the work permit system so
that the permit is held by the employee and not by the
employer. This is a view also put forward by the UN

The work permit system as a whole is not without
criticism. For example, in October 2005, a report by
the Irish Labour Relations Commission concluded that
the work permit system in Ireland, where the work
permit is held by the employer, leads to exploitation
(Textbox VI.9) and serves as an obstacle to the migrant’s access to dispute-resolution mechanisms. Consequently, the Irish Employment Act 2006, which entered into force on 1 February 2007, provides for the
work permit to be granted to the worker rather than
the employer. The permit also contains a statement of
entitlements and the principal employment rights of
the employee. However, the worker issued with a ﬁrst
permit must stay with the same employer for a period
of 12 months unless there are exceptional circumstances (Ireland 2007a, 2007b).
Furthermore, excessively bureaucratic procedures
impair the eﬃciency of the work permit system. As observed above in Section VI.3.2.2, the US labour certiﬁcation procedure is particularly cumbersome with the
result that the employment-based immigration system
has eﬀectively ground to a halt. However, with regard
to temporary workers in the speciality occupations cat-

Committee on the Elimination of Racial Discrimination
which called on the Irish Government to consider issuing work permits directly to employees to help combat
the exploitation of foreign workers.
Meanwhile, the Chamber of Commerce of Ireland has
stated that it considers the current Irish immigration
system to be unsatisfactory for both employers and employees. It called on the government to bring forward
its plans to introduce a comprehensive immigration system that is responsive to labour market needs and which
ensures equity for all workers and their partners.
Source: Ireland (2005a).

egory (H-1B visas), the need for certiﬁcation by the U.S.
Department of Labor has been replaced by a simpler
system of legally binding employer attestations whereby the employer commits to the terms and conditions
under which the foreign worker will be engaged, such
as payment of an appropriate wage and that there will
be no adverse eﬀect on the working conditions of similarly employed workers (Abella 2006: 34).
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In the UK, one of the reasons for moving to a pointsbased system was the bureaucratic and uncertain procedures of the established work permit system:

arrangements apply mostly to the agriculture sector,
although the tourist industry also beneﬁts from seasonal labour migration schemes.

“It is apparent that the design of the work permits scheme is found to be ineﬃcient by employers.
Employers said that the process is time-consuming,
bureaucratic, cumbersome and diﬃcult to understand. In addition, employers commented that there
is no guarantee of success, so that time and eﬀort
spent applying for a work permit where the applicant is then turned down for a visa is frustrating.
Even where applications were successful the procedure was still deemed to be lengthy and ineﬃcient
(UK, 2006b: 7; Dench et al., 2006: 8)”.

The key features of these schemes can be summarized as follows:
² They can be a signiﬁcant source of temporary migrant labour to the country. For example, in 2003,
under bilateral agreements, Germany admitted
over 300,000 migrants for seasonal employment
(Textbox VI.10), while the UK quota is set at
16,250 for agricultural migrant workers for 2007
(Textbox VI.11);
² They operate for short periods, normally between
3 and 9 months.
² Some require migrants to return home for a deﬁned period of time before re-entering the country (i.e., a “rotation system”, as found in the Netherlands, Norway, Spain, and the UK).
² Some are limited to certain migrant workers from
speciﬁc countries (e.g. the UK Seasonal Agricultural Workers Scheme is limited to Bulgarian and
Romanian nationals and full-time agricultural
students from non-EEA countries).
² In some destination countries, speciﬁc schemes
are limited to nationals of countries with which
there are bilateral arrangements (Canada and
Mexico, Commonwealth Caribbean States36 and
Guatemala (Textbox VI.12); and Germany and
Central and Eastern European countries.
² Employers may be required to provide suitable
accommodation for migrant workers.
² Family reunion is rarely permitted.

VI.4.3 Forms of temporary
labour migration
In contrast to the ordinary work permit system
these schemes are clearly temporary in that migrant
workers are expected to return home after completion
of their employment. Consequently, the arrangements
for hiring temporary migrant workers are normally
much more ﬂexible than those under ordinary work
permit procedures.

VI.4.3.1 Seasonal labour migration schemes
The most common temporary labour migration
programmes concern seasonal labour migration
schemes, for which arrangements have been established in many OSCE countries. One authoritative
deﬁnition of a “seasonal worker” is: “a migrant worker
whose work by its character is dependent on seasonal
conditions and is performed only during part of the
year” (ICRMW, Art.2(2)(b)). In OSCE countries, these

Protection of migrant workers, cooperation between pertinent stakeholders, and assistance with re-

TEXTBOX VI.10

Seasonal Migrant Workers in Germany
Seasonal workers from Central and Eastern Europe may be employed in agricultural and forestry occupations and in the hotel
and restaurant industry for up to four months to ﬁll temporary labour needs. In 2003, 318,549 foreigners (mostly Polish citizens)
were legally employed in these occupations in Germany (In 2002, there were 307,182 foreigners lawfully employed as seasonal
workers).
Source: Germany (2007).
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TEXTBOX VI.11

Seasonal Agricultural Employment in Europe
United Kingdom
The Seasonal Agricultural Workers Scheme (SAWS) enables

Italy
The principal temporary labour migration opportunities are in

farmers and growers to recruit seasonal agricultural work-

seasonal work, for which the largest quota is set (Textbox VI.1).

ers for low-skilled work from outside the EEA. As with the

The sectors for seasonal employment are agriculture, tourism,

ordinary work permit scheme, SAWS is managed by the UK

services and industry. The procedural criteria and conditions for

Home Oﬃce, which contracts with a number of organizations

seasonal work include:

and operators to administer the scheme on its behalf. There
is a SAWS quota of 16,250 places for 2007. 40 per cent of this
quota (6,500) is reserved for Bulgarian and Romanian nationals while the remainder (9,750) can be taken up by non-EEA
nationals. From 2008, it is expected that the full quota will be
reserved for nationals from Bulgaria and Romania, who remain subject to restrictions on employment in the UK under
the EU transitional arrangements applying to free movement

² duration of seasonal work permit can range between 20
days to a maximum of 9 months;

² seasonal migrant workers have priority for re-entry into
Italy;

² after two years of employment, migrant workers may obtain a three-year work permit (though a visa is required
for each season);

² family reunion is limited to spouses and minor children.

of workers from these two countries which acceded to the EU
on 1 January 2007. Migrant workers can be recruited for a

Source: Italy (2003: 155, 158).

period of between 5 weeks and 6 months and employers are
responsible for providing clean and sanitary accommodation.

Spain
In Spain, Type “T” permits are issued for seasonal work. While

The key admission and other criteria for SAWS are:

seasonal work is subject to a labour market test, there are usu-

² applicants must be Bulgarian or Romanian nationals and

ally no Spanish, EU or EEA nationals willing to undertake the

be 18 years of age or more, or live outside the European

tasks concerned. Seasonal employment is located mainly in the

Economic Area (EEA), be 18 years of age or more and be

agricultural and temporary services sectors and is also facilitated

students in full-time education;

by bilateral agreements (Section IX.1.1 below), and the maximum

² applicants must approach the operators directly, or
through their university or college;

² successful applicants receive a work card (similar to a
work permit);

² entry clearance must be obtained from the nearest British diplomatic mission;

² no switching into work permit employment is permitted;
² dependants cannot accompany the SAWS worker.

duration of such employment is 9 months within a 12-month
period. A particular feature of seasonal employment in Spain
under the Type “T” permit is the route it provides to a more
secure residence status after 4 years of employment. In addition,
migrants holding type “T” permits must present themselves to
the same diplomatic mission or consular oﬃce where they lodged
their original application within a period of one month of the
end of their stay in Spain. Non-fulﬁlment of this obligation can
constitute grounds for refusal of subsequent applications for other

Source: UK, Home Oﬃce, Border and Immigration Agency

types of work permit.

http://www.workingintheuk.gov.uk/working_in_the_uk/en/
homepage/work_permits0/seasonal_agricultural.html (ac-

Source: Spain (2001: Art.78(2)).

cessed May 2007)
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TEXTBOX VI.12

Seasonal Agricultural Workers Project: Guatemala-Canada
The Seasonal Agricultural Workers Project Guatemala-

process involves interviews and assessment of workers to see

Canada is a result of joint eﬀorts by the Ministry of Foreign

if they fulﬁl requirements for the Project and completion of

Aﬀairs and the Ministry of Labour and Social Welfare, with

a form with general information for their possible selection.

cooperation from IOM.

Some Canadian entrepreneurs also participate in the recruiting process. Workers then visit the IOM oﬃce and submit

The Project was established in 2003 through an agreement

the documents required for inclusion in the Project. Once

with the Province of Québec’s Fondation des Enterprises de

these documents have been received, a visa application is

Recruitment de Main-D’ouevre Agricole Étrangère (FERME,

completed and the respective ﬁle is created.

Foundation of Recruiting Enterprises of Foreign Agricultural
Labour), under the supervision of the Department of Human
Resources and Skills Development Canada (HRSDC).

Visa Application: The visa application and all the appropriate documents are sent to the Canadian Embassy for the issue
of Medical Examination Forms. The test results are issued in

The Government of Guatemala and FERME agreed to

Trinidad and Tobago indicating whether workers are ﬁt to

promote migration of seasonal agricultural workers, with

carry out seasonal agricultural work in Canada.

the objective of beneﬁting the country of origin and the host
country, while reducing irregular migration and the associat-

Work Permit Application: If medical examinations are

ed risks. The Government of Guatemala requested technical

approved, workers are assigned to a request for seasonal

cooperation and implementation of the agreement by IOM:

agricultural workers and a work permit from HRSDC is

² assistance with selection of candidates to meet the Canadian needs for seasonal agricultural workers;

requested through FERME. Once the Canadian Embassy has
the HRSDC work permits, the visas are issued.

² coordination with the Ministry of Labour to assure compliance with work procedures and immigration requirements for seasonal workers;

The Journey: Workers are invited to visit the IOM oﬃce a
few days before the journey for instructions regarding the

² travel arrangements for seasonal migrant workers.

journey, appropriate behaviour and discipline norms with
which they will have to comply during work, and relations

IOM has signed a Memorandum of Understanding with
FERME for this Project.

with other people on the farms. Each worker receives a folder
with all travel documents on the ﬁrst day of the journey.
These documents are classiﬁed to facilitate Migration clear-

Guatemalan workers are also protected by Canadian labour
laws and have life insurance and medical insurance. The

ance in Guatemala and Immigration in Canada, and include
those documents to be handed to the employer.

Project is monitored by consular representatives of Guatemala in Canada who supervise the farms where Guatemalans
work, with the aim of supporting Guatemalan workers as well
as Canadian employers.

Main Results
The Project is successful. The number of beneﬁciaries is
continually increasing and the inter-institutional coordination mechanisms between national institutions (Ministry of

Main Procedures

Foreign Aﬀairs, Ministry of Labour) are being strengthened

Demand: Associated farms in Canada submit requests for

with technical cooperation from IOM. Project evaluations

seasonal workers to FERME, which are then processed and

carried out with the participation of national authorities and

assessed for approval. Once requests have been approved,

Canadian employers conﬁrm these positive results.

they are sent by FERME to IOM Guatemala with copies to the
Guatemalan Embassy in Canada. Each request includes the

The Project began in 2003 with an initial group of 215 work-

number of workers, expected date of arrival in Canada, dura-

ers: 180 men (84.7%) and 35 women (16.3%). By 2005, the

tion of the work contract, and type of farm crop.

numbers had more than tripled: 675 workers were sent, 611
men (90.5%) and 64 women (9.5%).

Recruitment: Recruiting is carried out in diﬀerent communities and municipalities in Guatemalan departments. This
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turn are distinct, but related, issues that need to be
carefully addressed in order to design a successful seasonal labour migration scheme. Migrant workers participating in such schemes are often vulnerable to
abuse, given the generally diﬃcult jobs involved, isolation in rural areas common to agricultural work, and
their clearly deﬁned temporary legal status in the country. Consequently, such schemes need to contain a
number of in-built safeguards, such as:
² facilitated travel to the destination country and
on return to the country of origin;
² minimum or prevailing wage guarantees and safe
working conditions;
² access to health care and social protection; the
provision (usually by employers) of suitable accommodation (a feature of some schemes discussed above);
² monitoring or inspection mechanisms to ensure
that the promised employment and living conditions are being met.
Close cooperation between all stakeholders, including government ministries in countries of origin and of
destination and social partners, is also vital. One
scheme containing many of these elements is the IOM
project facilitating the migration of seasonal agricultural workers from Guatemala to Canada (Textbox
VI.12). Moreover, given that irregular migrants are often also found in sectors covered by seasonal worker
arrangements, it is important that these arrangements
recognize actual demand for labour in those sectors.
Assistance with return, discussed in more detail in Section VI.4.5.1 below, can often be achieved by providing
migrant workers with incentives, such as reimbursement of social security contributions, attractive terms
for savings and investments, and facilitated re-entry to
the scheme. While re-entry does not normally lead to
a more secure residence status, given the nature of seasonal work, the creation of a route to employmentbased immigration after a certain number of years
could be considered, as in Spain, where this is possible
after 4 years of seasonal employment.

VI.4.3.2 Temporary schemes for speciﬁc
employment sectors
Few countries admit low-skilled workers on a universal basis to ﬁll shortages on their labour market,
with the exception of Canada where the Government

recently introduced a Low Skill Pilot Project under its
Temporary Foreign Worker Programme. The arrangements allow for the admission and employment of lowskilled workers for a period of up to two years to ﬁll
pressing labour shortages, particularly those that have
appeared in the provinces of Alberta and British Columbia.37 The employer must ﬁrst obtain a positive labour market opinion that includes the observation of a
strict wage parity rule, which in practice means paying
the migrant worker considerably more than the minimum wage. In addition, the employer is responsible
for paying the worker’s return airfare and ensuring
that the worker ﬁnds suitable accommodation. While
these changes to Canada’s Temporary Foreign Worker
Program have been welcomed by employers and their
representatives, obstacles remain in securing the rapid
deployment of workers into shortage jobs, such as
backlogs with processing labour market opinions and
visas, the diﬃculties faced by employers in ﬁnding suitable low-cost accommodation for their workers, and
the costs involved in paying for advertisements and the
airfare (Carlson 2007).
Most countries have introduced temporary labour
migration schemes to channel migrant workers into
speciﬁc sectors of the economy where labour shortages
are prevalent. For example, in the UK, employers in the
food manufacturing and hospitality sectors can hire
Bulgarian and Romanian nationals under the Sectors
Based Scheme (Textbox VI.13). The construction industry is another important sector for low- to mediumskilled migrant labour in Canada and Germany; and for
skilled workers in the Netherlands, Norway and Spain.
In Spain, there are two principal types of temporary
labour migration opportunities. The ﬁrst is seasonal
work (Textbox VI.11). The second concerns work carried out under Type “A” permits. These positions are
subject to a labour market test; the permit is limited to
speciﬁc employment activities in the economic interests of Spain (e.g. work on infrastructure, such as electricity and gas utilities, railways, telecommunications,
assembly of industrial plants); and the permit is valid
for the length of the employment contract and up to a
maximum of one year (Spain, 2001: Art.78(1)).
Policy considerations for establishing temporary
migration schemes for speciﬁc employment sectors are
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TEXTBOX VI.13

UK Sectors Based Scheme (SBS)
The Sectors Based Scheme (SBS) is a low-skilled work

² work permits will only be issued for a full-time

permit scheme, which was introduced on 30 May 2003

post for a maximum of 12 months and migrant

to address labour shortages in the hospitality and food

workers must leave the UK after this period;

² suitable arrangements should have been made to

manufacturing (meat and ﬁsh processing and mush-

provide accommodation to the work permit holder;

room production only) sectors. The SBS was intro-

² employers are obliged to inform the Border and

duced after consultations with social partners and other

Immigration Agency if they have any doubts as to

relevant stakeholders (employers, trade unions and industry representatives). Originally, a quota was set aside

whether the individual has left the UK;

² switching from the SBS to another work permit

for nationals from the then EU accession countries,

scheme is not permitted;

which no longer became relevant after 1 May 2004 since

² dependants cannot accompany the SBS work per-

nationals from these countries now have free access to

mit holder to the UK;

the labour market in the UK provided that they register

² employees are expected to have a good com-

with the authorities (Section IX.1.3.2 below). In June
2005, the scheme was revised and work permits were

mand of the English language, adequate enough to

no longer issued for the hospitality sector. The SBS was

undertake the roles and responsibilities of the post

due to be phased out because the Government was of

concerned;

² normal work permit criteria apply (i.e. a labour

the view that workers from the new EU Member States
would ﬁll the low-skilled labour shortages in the UK,

market test, showing that the employer has ascer-

but after the accession of Bulgaria and Romania to the

tained that there are no national or EU workers

EU on 1 January 2007 and the decision to keep in place

available by advertising the position for a period of

transitional arrangements with regard to the free move-

four weeks), although the required skills threshold

ment of workers, the Government is continuing the

is much lower than under the ordinary work per-

scheme, in both the food manufacturing and hospitality

mit scheme (Textbox VI.8).

sectors, for the nationals of these countries.
Key Features and Criteria:

² potential employees must be Bulgarian and Roma-

VI.

nian nationals aged between the ages 18 and 30;

Source: UK (2007f).

similar to those discussed in the context of seasonal
worker programmes above (Section VI.4.3.1).

VI.4.3.3 Trainee worker schemes
Trainee worker schemes are a key source of temporary migrant labour and trainee workers play a signiﬁcant role in the labour markets of the countries concerned. The main features of these schemes are:
² Work permits are normally granted to trainees,
without application of labour market tests.
² Most schemes require the trainee to meet speciﬁc
qualiﬁcations or conditions (i.e. student status or
workers sent by foreign employers for work experience).
² Schemes often apply to lower or medium-skilled

labour.
² Employment is for a limited period (between 24
weeks and 2 years).
² In some destination countries, trainee worker
schemes are aimed at young persons from specific countries.38
² Some countries apply a rotation scheme.39
If properly organized, these schemes may oﬀer personal beneﬁts to participating migrant workers because they can gain important skills and on-the-job
training in the destination country. Such schemes may
also beneﬁt countries of origin, thanks to the transfer
of skills and know-how on migrant workers’ return
home. However, considerable care should be taken to
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TEXTBOX VI.14

The Training and Work
Experience Work Permit in the UK
The Training and Work Experience work permit is
issued for temporary positions for training and work
experience and beneﬁciaries are normally not able
to switch to Business and Commercial work permits.
Workers with these permits must leave the UK for a

who represent in many destination countries between
50 to 60 per cent of all women migrant inﬂows. In Italy, 50 per cent of the estimated one million domestic
workers are non-EU citizens and in France over 50 per
cent of migrant women are believed to be engaged in
domestic work (RESPECT, 2000). The lack of legal migration opportunities for women generally is one of the
main reasons why there is a concentration of women in
domestic work.

period of between 12 and 24 months before they can
return on a further permit.
Work permit holders who are non-EEA nationals
need to obtain entry clearance for admission to the UK
for a period of more than 6 months. The person concerned must apply to their nearest British diplomatic
post (British Embassy, Consulate or High Commission)
in their country of residence within six months of the
issue of the work permit. If entry clearance is granted,
it is usually for the full period of stay stated on the
work permit.

ILO deﬁnes a domestic worker, household helper or
domestic aid as any person employed in or in relation
to a private residence either wholly or partly in any of
the following capacities: cook, house servant, waiter,
butler, nurse, baby sitter, personal servant, bar attendant, footman, chauﬀeur, groom, gardener, launderer or
watch keeper. Existing demand in labour markets for
foreign domestic workers is not recognized oﬃcially
and many nationals are abandoning the domestic sector in their countries. It is unlikely that nationals, who
already represent a limited number of domestic workers, would come back to work in the sector.

Family members or dependants of work permit holders can come with the work permit holder and also
have access to employment, if the worker is granted
entry clearance for a period of more than 6 months.
Sources: UK (2007g).

ensure that trainee worker programmes are not abused
by employers and that such workers are not exploited
as cheap labour.

VI.4.3.4 Domestic work
As observed in Section 3.4 in the Introduction, labour migration has had a generally empowering inﬂuence on women in terms of higher self-esteem and increased economic independence, but there are many
undocumented women migrants in informal, unprotected, hidden and unregulated labour markets, including domestic workers, whose situation provides
cause for concern (Human Rights Watch, 2006).
Domestic work has been a signiﬁcant element of the
growing phenomenon of migration, particularly in respect of women. Domestic work is mainly performed
by internal or international women migrant workers

(a) Lack of an international convention covering the
domestic sector
In 1965, ILO adopted a resolution concerning the
conditions of employment of domestic workers and
Member States were urged to introduce “protective
measures” and workers’ training wherever practicable,
in accordance with international labour standards. At
that time, consideration was given to research in this
sector in order to have a base upon which an international instrument on the employment conditions of
domestic workers could be adopted. To date, there is
no international convention for these workers, due to a
lack of international support.
In many countries, domestic workers are excluded
from labour legislation and their working conditions remain unregulated. The employment of domestic workers is not thought to “ﬁt” the general framework of existing labour laws, since most work done by domestic
helpers is generally invisible, undertaken in the houses
(which are not considered as workplaces) of private persons (who are not considered employers). Because of all
these factors, migrant domestic helpers are not normally considered employees and their work is undervalued.
Most national labour laws do not take into account the
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speciﬁcity of their employment relationship, thus denying their status as “real workers” entitled to legislative
protection. The working conditions of domestic workers remain, in essence, unregulated. In fact, not only do
some countries not consider household helpers as workers and exclude them from protection, they also do not
provide them with optional protection under any other
national law. Many other countries include discriminatory provisions speciﬁcally concerning domestic workers or deny them the right to organize in trade unions.
First, it is very important for countries of destination
to recognize the high level of demand for foreign domestic workers. Second, it is crucial to recognize the
signiﬁcance of introducing policies. Existing policies
have really made a diﬀerence to the situation of women
migrant workers. Some countries, like Italy and Spain,
have recognized the demand in their labour market and
have called for regularization schemes and/or have established annual quotas for women migrants coming to
work in this sector. A regular migration status can make
a real diﬀerence in the social cost of women’s migration,
both for themselves and their family members. Women
migrants who enjoy regular status can return to visit
their families more often, send a larger share of remittances, and plan to go back home earlier when they have
saved enough money to start a business and build a
house in their country of origin. They can earn proper
wages and obtain social security. On the other hand,
where there are no regularization schemes, the human
cost is the long-term separation from their families.
They may have to forego seeing their spouse, children
and other family members for many long years, receive
very low wages, no social security and very often suﬀer
from extremely bad working conditions where they ﬁnd
themselves in abusive and exploitative situations.
On the basis of research and experiences from various ILO projects and meetings, a number of fundamental steps for the protection of domestic workers in
their countries of destination have been established:
² Legislation: ensuring that labour legislation provides the same rights and protection to domestic
workers as to any other workers and does not include discriminatory clauses;
² Policy development: ensuring that migration-related policy recognizes labour market demand for
domestic workers and opens up legal channels of

²
²
²

²

²

migration for them;
Monitoring: introducing some form of monitoring
of working conditions in the work place;
Prohibiting abuse: for example, banning the withdrawal of identity documents of domestic workers;
Prosecution: enforcing prosecution of recruitment
agents and of employers and sponsors identiﬁed
as having violated their contractual obligations or
having committed abuses;
Flexibility: increasing flexibility for domestic
workers in changing employers (without imprisonment and deportation), in cases of complaints
of abuses;
Legal protection: as a minimum, domestic workers
should beneﬁt from legal provisions on clearly deﬁned daily hours of work and rest periods; night
work and overtime, including adequate compensation; clearly deﬁned weekly rest and leave periods; minimum wage and payment of wages; standards on termination of employment; and social
security protection.

Moreover, given that most domestic workers live in
the household and that they will therefore lose their
place of residence if they lose their job, it is important
that they have access to social services and accommodation or at least temporary shelter.
(b) Some best practices on protection of domestic
workers
In 2003, Citizenship and Immigration Canada established the Live-in Caregiver Programme for employers and caregivers based on labour market shortages of Canadian or permanent resident workers to
care for children, elderly people or persons who have
disabilities. This is the ﬁrst programme of its kind in
industrialized countries.
Prior to 2003, Canada had given permanent residence status to only 216 persons working as housekeepers, servants and personal services, and another
1,721 persons registered as childcare specialists. The
Live-in Caregiver Programme allows applications for
permanent residence in Canada after two years of employment, within three years of their arrival to the
country (Textbox VI.15). While the programme clearly provides a legal migration route for this category of
employment, it should be emphasized, however, that it
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TEXTBOX VI.15

Canada’s Live-in Caregiver Programme
The objective of the Live-in Caregiver Programme is to provide
opportunities for qualiﬁed migrants to work in Canada as carers
for children, the elderly or the disabled in a private household
where there are no Canadians or permanent residents available to
undertake the work (Immigration Regulations, 2002, ss. 110-115).
A central feature of the programme is the requirement that the
migrant lives in the employer’s home. Persons wishing to work as
live-in caregivers must apply for a work permit outside of Canada,
have a job oﬀer conﬁrmed by the local Human Resources and

has been criticized, speciﬁcally on the requirement
that the caregiver live in the employer’s home and,
more generally, on the exclusion of domestic work
from the employment-based immigration points system (Section VI.3.1.1 above), given the high demand
for this kind of work and that the level of qualiﬁcations
would normally have enabled these workers to obtain
permanent residence status from the outset. It would
appear that this approach was adopted in order to ensure that at least two years of care work were provided
before these workers were able to attain permanent
residence and move on to other employment.

Skills Development Canada (HRSDC) Centre and meet four conditions: (1) successful completion of the equivalent of a Canadian high
school education; (2) successful completion of six months of full-time
training in a classroom setting or 12 months full-time paid employment, including at least six months of continuous employment with
one employer in a ﬁeld or occupation related to the job sought as
a live-in caregiver within three years of submitting their application for a work permit; (3) suﬃcient knowledge of one of Canada’s
oﬃcial languages; and (4) possession of an employment contract
with the prospective employer (Immigration Regulations, 2002, s.

In April 2005, the European Trade Union Confederation (ETUC), in cooperation with PICUM and
IRENE, organized an international seminar, “Out of
the Shadow: organizing domestic workers, towards a
protective regulatory framework for domestic work”.
The objective of the seminar was to examine the potential of European trade unions for organizing and
promoting policy-making initiatives regarding domestic workers.

112). As with other kinds of temporary work in Canada, it is possible
to change employer whilst in the country provided that the new
employment oﬀer is conﬁrmed by the local HRSDC Centre and a
new work permit is obtained. However, according to the UN Special
Rapporteur on the human rights of migrants, who visited Canada
in 2000, it would appear that not all live-in caregivers are aware of
this possibility and that ﬁnding a new job might prove diﬃcult in the
event of a complaint against a previously abusive employer.
After working full-time for a cumulative period of two years as
a live-in caregiver within three years of their arrival, migrants can
apply for permanent residence in Canada (Immigration Regulations 2002, s. 113(1)(d)). Time spent on extended vacations away
from Canada, however, does not count towards the two-year period of employment. Once an application for permanent residence
has been assessed favourably, migrants can apply for an “open”
work permit granting them free access to the labour market until
they are formally granted permanent residence status. In 2005,
4,552 live-in caregivers and their dependants (3,063 principal
applicants and 1,489 spouses and dependants) were admitted to
permanent residence.

Sources: Canada (2002d); UN ECOSOC (2000b); Canada
(2006d: 11).

Trade unions in various western European countries are today providing their support to migrant women domestic workers (documented and undocumented). In Belgium, FGTB (Belgian trade union federation) provides migrant women domestic workers with
legal and administrative assistance. In Italy, CGIL and
UIL trade unions supported the 2002 regularization
campaign (Textbox VIII.6) by providing legal and administrative assistance. CGIL went so far as to launch
a programme entitled “Active Citizenship for Migrant
Women”. In Portugal, since the law has recently been
modiﬁed to simplify and assist the legalization of migrant women workers, the UGT-P (Portuguese trade
union confederation) has developed training courses to
familiarize union leaders with legalization procedures
and support services available to immigrants and organized various congresses on this theme. In Spain,
UGT (Unión General de Trabajadores) has undertaken
important work on extending protection to undocumented workers in general, and to women migrant domestic workers in particular. In the UK, the Transport
and General Workers Union (TGWU) has for many
years been encouraging migrant domestic workers to
join its ranks, whatever their status. The same scenario has been repeated in Greece, where a domestic work-
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ers’ trade union has been set up in liaison with the Athens Labour Centre (ICFTU, 2002: 2-3). In Switzerland,
SIT (Inter-professional Workers’ Union) helps undocumented domestic workers with administrative hurdles, providing candidates with certiﬁcates proving that
they are defending them, and protecting them from arrest until the end of their procedures. Domestic workers in Switzerland come mainly from Peru, Colombia,
Brazil and the Philippines. SIT is trying to develop a
system of employment ‘cheques’, a formula that already exists in France, which allows each employer to
declare cleaning women to the social insurance and tax
authorities without administrative complications
(ICFTU, 2002: 3-5).

VI.4.3.5 Contract workers
A feature of temporary labour migration speciﬁc to
Germany is the system of secondment under the
Werkvertrag, where contract workers are posted to
Germany for employment, but continue to be employed
by their employer in the home country. In 2002, 45,400
contract workers were recruited under bilateral agreements with just under half coming from Poland (OECD,
2005: 195-196).40 While a work permit is required for
the employment in Germany, a feature of this system is
that no labour market test needs to be met. Moreover,
the employee is only insured for social beneﬁts in his or
her own country and not in Germany, which reduces
the cost of the worker to employers in Germany. However, such an arrangement can be disadvantageous to

TEXTBOX VI.16

Circular Labour Migration and Co-development
In 1999, Unió de Pagesos (Farmers’ Union) of Catalonia,

women’s information centre, a group of small milk producers

together with the farmers’ unions of Valencia and Mallorca

or a cooperative for the marketing and sale of fruits. In addi-

started to manage the hiring of farm workers from Colombia,

tion to obtaining money for their families, migrants, through

Morocco and Romania with a view to meeting the labour

their empowerment and the support of the “Agricultores Soli-

needs of farms during the harvest period.

darios” network, can also promote socio-economic initiatives
in their origin communities.

Unió de Pagesos specializes in the management of ﬂows of
seasonal farm workers. It deﬁnes and evaluates labour needs

Co-development begins with the movement of seasonal

in the agricultural sector. It manages quotas with the Minis-

workers between origin and host communities. They remain,

try of Labour, the recruitment of workers, and logistics, such

on average, six months in the host society and six months at

as the issuing of visas, transportation, housing and monitor-

home. As a result, two parallel ﬂows are created:

² An economic ﬂow: seasonal workers contribute with

ing of work conditions.

their work to the sustainability of the fruit sector in the
The Hosting Programme, promoted by the Foundation “Agricultores Solidarios” or “Farmers for Solidarity”, begins on

host country. In return, they receive wages, which, to a
large extent, become remittances for their families.

the arrival of seasonal workers with an introductory training

² A more intangible ﬂow, namely the interchange of knowl-

and information course on labour laws, access to the health

edge and experiences. In host countries, the presence

care system, remittances, basic knowledge of the language and

of seasonal workers familiarizes citizens with the realities

local social resources. It also supports workers in the event

of less-favoured and vulnerable communities. It promotes

of their hospitalization and organizes socio-cultural activities

the development of these communities with collective

and training on diﬀerent subjects requested by the workers.

projects co-ﬁnanced by the host communities.

In addition, “Agricultores Solidarios”, through the Develop-

The twinning programmes allow for the stabilization of

ment Programme, promotes and supports seasonal workers

temporary labour migration and aﬀect in a positive way the

who wish to assist with the development of their communities

impact of the migration process on origin communities.

of origin through collective initiatives. These initiatives look
for a social or productive impact in their local communities,
which, for example, might involve the establishment of a
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the worker, if the beneﬁts in the country of origin are
signiﬁcantly less attractive (as is often the case in the
countries from which these workers come).

VI.4.4 Policy issues
Temporary labour migration, if properly managed,
has the potential to beneﬁt all parties involved in the
process (countries of origin, destination countries and
migrant workers) (GCIM, 2005: 16, para.25),41 and an
example of how this can be achieved in practice is provided in Textbox VI.16 with reference to the temporary
and circular migration of agricultural workers to Spain.
There is a convergence of interests of countries of origin and destination in temporary labour migration
(Ruhs 2005: 212). For countries of origin, such programmes provide legal access to the labour markets of
richer destination countries, particularly for their lowskilled workers, and the positive impact on development (i.e. transfer of remittances and know-how and
creation of business and trade networks) is arguably
TEXTBOX VI.17

Temporary Foreign Worker
Programmes (TFWPs)
and Past Policy Failures

optimized if migrants’ stay is temporary and they are
able to retain strong links with their home country.
“Temporary migration … is viewed as contributing to greater ﬂexibility in the labour market. For
many [destination] countries this is of considerable
importance given their ageing workforces, the demands of industry for new skills, and the tendency
of people to become less mobile as societies become
more prosperous. Secondly, compared to permanent immigration, liberalizing temporary admissions is politically easier to sell to electorates that
have come to feel threatened by more immigration.
And thirdly, some societies have experienced increasing diﬃculties with integrating long-settled
immigrant communities, hence they opt for solutions that would not compound their problems
(Abella 2006: 1)”.
For migrant workers, these programmes enable
them to access legal, albeit temporary, work abroad
with the opportunity to earn higher wages (Ruhs
2005: 212).
There are a number of important policy issues administrators and oﬃcials should attempt to address
before proceeding to the design of temporary labour
migration programmes.

“The second charge [in addition to ethical arguments
based on rights’ considerations – see Chapter VII] is
that [TFWPs] are simply unfeasible. This argument
is based on the fact that many of the past and existing TFWPs, most notably the Bracero Programme in
the USA (1942-64) and the Gastarbeiter programme
in Germany (1955-73), failed to meet their stated
policy objectives and instead generated a number of
adverse, unintended consequences. The three most
important adverse impacts included the exploitation
of migrant workers in both recruitment and employment, the emergence of labour market distortions,
and the growth of a structural dependence by certain
industries on continued employment of migrant workers and, perhaps most importantly from the receiving
country’s point of view, the non-return and eventual
settlement of many guest workers.”
Source: M. Ruhs (2005: 213).

First, as discussed in Section VI.3 above, permanent labour migration is increasingly being considered
as a viable option in certain European countries, particularly with a view to attracting highly skilled migrants to settle in the country concerned. Policy-makers in destination countries need to consider the advantages of this migration vis-à-vis temporary labour
migration and the circumstances under which it might
be promoted, while at the same time attempting to ensure, in cooperation with developing countries of origin, that the latter are not deprived of their best talent.
Second, while the concept of temporary (circular) labour migration appears sound in theory, increasingly
questions are being asked about the design of such
programmes in order to operate successfully in the future, in the light of past policy failures of such schemes
particularly in North America and Western Europe
(Textbox VI.17). There do not appear to be any readymade solutions in this regard.
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VI.4.5 Making temporary labour
migration programmes feasible
Two issues in particular need to be resolved: ensuring that temporary migrant workers return to their
country of origin, and guaranteeing fair treatment for
them in the destination country, given their less secure employment and residence status. For the ﬁrst of
these concerns, European destination countries operate a diverse number of policies and administrative
practices to regulate temporariness and these are
mainly connected with ensuring or facilitating return.
For the second issue, given policy failures in the past
(Textbox VI.17), it is important to prevent the exploitation of temporary migrant workers by proper protection of their rights. A related but distinct issue is
the need to avoid labour market distortions and structural dependence of certain employment sectors on
foreign labour.
In this regard, it has been proposed that measures
should be put into place to ensure that migrant workers are hired only when they are needed. Such measures may include charging the employer a fee for each
worker hired as is done in Singapore. This should be set
at a realistic rate to give the employer an incentive to
seek workers on the domestic labour market or to consider other alternatives, such as mechanization of the
production process or outsourcing (Ruhs, 2005: 214).
The imposition of limits or conditions on family reuniﬁcation is used in some countries as a means of ensuring that temporary migrant workers are less likely
to want to stay in the destination country and thus return home at the end of their employment contract.
The complex issue of integration is addressed in Section VII.3.2 below, although it is important to emphasize at this juncture that there is considerable disagreement over this issue in the context of family reunion. On the one hand, some European countries (Austria, Germany and the Netherlands) have attempted to
impose conditions on the admission of family members (including family members of citizens) in order to
assess whether the persons concerned are suitable for
integration into the host community (Groenendijk,
2004). On the other hand, family unity is seen as a vital component of successful integration in society.42
With regard to temporary migrant workers, family re-

union is often not permitted for seasonal work in a
number of OSCE countries. In the UK, for example, it
is currently not permitted at all in respect of most lowskilled temporary labour migration to the UK (e.g.
SAWS and the Sectors Based Scheme – Textboxes
VI.11 and VI.13), and in Spain it is subject to a oneyear waiting period, which eﬀectively precludes family
members from joining foreign workers who are in the
country on a temporary basis.43 In Canada, family reuniﬁcation is not possible under the Seasonal Agricultural Workers Programme for Mexican and Caribbean
migrants.

VI.4.5.1 Ensuring return
There are a number of policy means by which destination countries may attempt to ensure the return of
temporary migrant workers, including:
² border controls on exit from the country of employment;
² reporting obligations for employers or sponsors
with respect to migrant workers still in the
country;
² reporting obligations for migrant workers when
they go back home with a view to facilitating a
subsequent return to the country of employment;
² operation of rotation systems which preclude the
worker from returning to the same employment,
at least for a deﬁned period of time;
² various ﬁnancial incentives to return;
² coercive means of ensuring return, i.e. deportation or expulsion.
Controls may exist in the form of checks at the border on exit from the country of employment. Although
some countries operate exit controls (e.g. EU Member
States participating in the Schengen system are obliged
to do so, for both EU citizens and third country nationals (EU, 1990: Art. 6(2)(b)), these controls are not
normally conducted with the objective of checking
whether migrants have overstayed the period of validity of their work permit in the country concerned. As a
result, there are few statistics available on this speciﬁc
question. However, recent changes to EU border rules
now require that passports of all third-country nationals be stamped when entering and departing the EU for
short-term visits and this should make it easier to determine who has overstayed, as well as to measure the
extent of this problem.44
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TEXTBOX VI.18

Sponsorship under the Proposed New Points-Based System
for Migration into the UK
The policy

credentials of migrants they wish to bring to the UK, sponsors

57. The policy intent underpinning sponsorship is that those

will be required to cooperate with the Home Oﬃce’s monitoring.

who beneﬁt from migration – not just the Government, but
also employers and educational institutions – should play a

64. Sponsors will be required to inform us if a sponsored

part in ensuring the system is not being abused. By working

migrant fails to turn up for their ﬁrst day of work, or does

together it will be possible to achieve a system that delivers the

not enrol on their course. Similarly they will be expected to

migrants the UK needs, but which also keeps out those that it

report any prolonged absence from work or discontinuation

does not. A properly managed migration system for the UK is

of studies, or if their contract is being terminated, the migrant

a responsibility shared by Government and society as a whole.

is leaving their employment, or is changing educational institution. Sponsors will also need to notify us if their circum-

Certiﬁcates of sponsorship

stances alter, for example if they are subject to a merger or

58. For each application in Tiers 2-5 [see Textbox VI.6], a

takeover. ...

valid certiﬁcate of sponsorship will act as an assurance from
the sponsor that the applicant has the ability to do a particu-

Rating sponsors

lar job or course of study, and should be regarded as trust-

66. In order to address this, we will rate sponsors A or B

worthy from an immigration perspective, i.e. is likely to com-

according to their track record and policies. This will in turn

ply with the conditions of their leave. This will replace the

give migrants they wish to sponsor more or fewer points

subjective tests under the current immigration rules which

when making their applications to us. Sponsors, who con-

necessitate a judgment about whether a course is suitable

form with all their responsibilities and whose migrants are

for a particular applicant, something that is best left to the

found regularly to comply with their immigration conditions,

educational institution, or whether an applicant is able to do a

can expect to be rated A. Sponsors, who have a less good

particular job, which an employer is better placed to judge. ...

track record or could do more to improve their procedures,
will be rated B. Sponsors will therefore have an incentive to

Approved sponsors

ensure they are doing their best to help maintain the integrity

61. Because of the weight given to the assurances made by

of the control. New sponsors will be risk-assessed on a case-

sponsors in the entry clearance or leave to remain process, it

by-case basis before being allocated an initial rating.

will be important to ensure that all sponsors are competent
and acting in good faith. It will therefore be necessary for all

67. Failing sponsors, or those in relation to whom we

organizations that wish to sponsor migrants to be approved

have evidence of large-scale noncompliance or fraud, will

by the Home Oﬃce in order to issue certiﬁcates of sponsor-

be removed from the list of approved sponsors and may be

ship. Prospective sponsors will therefore need to make an

prosecuted. Prior to removal, sponsors will be notiﬁed of our

application showing that they meet the set requirements and

intentions and given the opportunity to make representations,

undergo some checks before they are approved. ...

though all applications will be suspended in the interim.

Responsibilities of sponsors
63. As well as taking on greater responsibility for checking the

Source: UK (2006: 19-20).

In the UK, under the Sectors Based Scheme (Textbox VI.13), employers are currently obliged to report
to Work Permits (UK) if they have any doubts as to
whether the migrant worker has left the country after
the completion of his or her period of employment
(UK, 2005b: 3, para.5(d)). In accordance with the new

points-based system announced by the UK Government in March 2006 (Section VI.3.4 above), employers’
obligations will become stricter under the sponsorship
arrangements (Textbox VI.18). Moreover, Spain has
negotiated bilateral agreements which encourage departing migrant workers to register their return to

– 129 –

VI. FOREIGN LABOUR ADMISSION POLICIES

their country of origin with Spanish consular authorities there, if they wish to gain facilitated access to Spain
for employment purposes in the future (Textbox VI.11
and Section IX 1.1.3 below).
A number of European countries operate “rotation
systems”, particularly for seasonal workers, and in Germany and the UK for migrant trainee workers (Section
VI.4.3.3 above), which require such workers to leave

their territory after completing their temporary employment and prevent them from re-entering for a certain period of time (between 3 months to 9 months for
seasonal workers and between one year to three years
for workers on trainee schemes).
Migrant workers from a number of destination
countries have been oﬀered incentives to return in the
past with mixed success. These incentives usually in-

TEXTBOX VI.19

International Standards relating to the Protection
of Temporary Migrant Workers
ILO’s principal conventions for protecting migrant workers,

rary migrants about their rights and conditions; ensuring that

Conventions No. 97 and No. 143, and the ICRMW do not gener-

migrants are treated equally with nationals with respect to their

ally diﬀerentiate between migrant workers admitted for settle-

employment rights; aﬀording temporary migrants the right to

ment and those admitted for temporary employment in terms of

change their employer during the period of their work permit;

their protection, although some adjustments have been made to

and monitoring the implementation of the work permits and

address particular categories of temporary work.

contracts provided to such migrants with a view to blacklisting countries and employers that violate the provisions of such

Students and trainees are excluded explicitly from the equal

documents (GCIM, 2005:18, para. 34).

treatment part of Convention No. 143. They are also excluded from
the provisions of ICRMW, except under Part V, which applies to

However, rapid growth in temporary migrant worker pro-

particular categories of migrant workers and removes certain rights

grammes and their potentially adverse impact on the protection

protections from project-tied workers and speciﬁed-employment

of migrants’ rights were not anticipated by the international in-

workers, such as access to vocational guidance and placement serv-

struments, and therefore these questions have not been addressed

ices, vocational training, social housing, and free choice of employ-

with suﬃcient clarity or detail. Indeed, the ILO report to the June

ment (Art. 61 and 62). While there may also be limitations on the

2004 International Labour Conference observes that “current

rights of seasonal workers, the pertinent provision, Article 59(1), is

ILO standards were not drafted with the protection of temporary

not mandatory. Indeed, for seasonal workers who have worked in

workers in mind and the provisions applicable to other lawfully

the country of destination for a signiﬁcant period of time, ICRMW

admitted migrant workers may not always be well suited to their

(Art. 59(2)) urges States parties to treat them more favourably by

situation” (ILO, 2004a: 89, para. 282).

facilitating their access to other forms of employment and giving
them priority over other workers seeking admission.

It is noteworthy, however, that the European Commission’s
Policy Plan on Legal Migration, which sets out a road-map for

With the exception of permissible minor adjustments,

policy-making in this ﬁeld until 2009 (Textbox IX.5), proposes the

therefore, rights’ safeguards for temporary migrant workers

adoption of a general framework directive guaranteeing a com-

and migrants with a more secure residence status should be

mon framework of rights to all non-EU or third-country nationals

equivalent in principle. Moreover, recent policy proposals for

in legal employment in EU Member States without reference to

making temporary labour migration programmes operate more

their length of stay, although the level to which the rights would

eﬀectively are not incompatible with ensuring adequate protec-

be protected has not been speciﬁed at this stage. The Commis-

tion for the rights of migrant workers. For example, the Global

sion is planning to issue the draft Directive in October 2007.

Commission on International Migration’s report recommends,
inter alia, that, in the eﬀective design of such programmes,
careful consideration should be given to informing tempo-
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volve ﬁnancial assistance to help migrants in the socioeconomic reinsertion process, or to become self-suﬃcient or to set up a small business on their return home.
Such incentive schemes, however, are more often associated with assisting unsuccessful asylum seekers and
irregular migrants to return voluntarily (Section VIII.4.6 below).45 Other ﬁnancial incentives may include
enabling migrant workers to beneﬁt from social security or payroll tax reimbursements on their return to
their country of origin (Martin et al., 2005: 122), or the
setting up of special savings accounts enabling migrant
workers to beneﬁt from special high interest rates on
the condition that the savings will only be released to
them on their return to the country of origin (Ruhs,
2005: 213). However, withholding a part of wages to
use them as savings which migrants can only release on
return contravenes ILO’s Protection of Wages Convention of 1949 (No. 95), which has been ratiﬁed by 96
countries. Moreover, such forced deductions may encourage the migrant worker to avoid them by taking up
unauthorized employment in the informal labour market (Abella 2006: 17).
The standard method of enforcing the temporary
stay of migrants is expulsion or deportation, applied to
foreign workers who overstay and therefore ﬁnd themselves in unauthorized or irregular situations. However, there are clearly humanitarian and cost issues connected with this means of ensuring return, particularly
for forced returns. IOM, for example, advocates the
long-term sustainability of voluntary return. Indeed,
while developing EU law and policy in this area has until now focused on cooperation among Member States
on forced return, the recent Commission proposal on
common standards and procedures for returning illegally resident migrants (Textbox VIII.9), including irregular migrant workers, supports a one month “period for voluntary departure”, which would give time to
potential returnees to consider returning on a voluntary basis, with the advantage that this may give them
the possibility of re-entry at a later date (EU, 2005c: 4
and Art.6(2)).

VI.4.5.2 Fair treatment of temporary
migrant workers
Growing competitive pressures on employers as a
result of globalization and the increasing introduction
of ﬂexible working practices pose a number of diﬃculties for fair treatment and protection of the rights of
temporary migrant workers. In many countries with
temporary labour migration programmes, migrant
workers may ﬁnd it diﬃcult, if not impossible, to
change their employers or jobs, be reunited with their
families, gain secure residence status, and have access
to the full range of social security protections in the
country of employment.46 Moreover, temporary migrant workers are vulnerable to certain abuses in the
recruitment process (Section III.2 above). In particular, low-skilled workers are more likely to use the services of private recruitment agents who compete intensely for placing their workers with employers in the
destination country. Such abuses include deliberate
misinformation about working and living conditions in
the country of employment and the charging of excessive fees.47 These migrant workers may also suﬀer similar abuse at the hands of employment intermediaries
in destination countries (Section VIII.4.3 below). The
requirement in some countries that employers sponsor
migrant workers may also result in exploitation, such
as late payment of wages, substitution of the original
employment contract with one containing fewer safeguards for the migrant worker, restrictions on freedom
of movement, and, in some cases, physical or sexual intimidation (Ruhs, 2003: 13-15, ILO, 2003b).
Generally speaking, however, the international and
regional standards relating to migrant workers do not
make signiﬁcant distinctions between temporary migrant workers and other categories of migrant workers
in terms of their access to important employment and
social rights (Textbox VI.19), nor are such distinctions
normally found in national legislation. Frequently, the
problem lies in inadequate enforcement of existing
standards, the absence of explicit provisions in national law relating to the protection of migrant workers,
and the exclusion of vulnerable categories, such as domestic workers (Section VI.4.3.4 above) and agricultural workers, from national labour legislation.
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ENDNOTES
1

E.g. ICRMW (UN, 1990: Art.79) observes in explicit terms: “Nothing in the present Convention shall aﬀect the right of each State Party
to establish the criteria governing admission of migrant workers and members of their families. Concerning other matters related to their
legal situation and treatment as migrant workers and members of their families, States Parties shall be subject to the limitations set forth
in the present Convention”.

2

Cf. Böhning (1996: 33).

3

E.g. employers and trade unions in Spain considered the 2000 quota a failure because it did not meet labour needs. See Pérez
(2003).

4

E.g. in 2002 when Spain set a labour migration quota of 32,079 places, of which 10,884 places were available for stable long-term
employment, and 21,195 places for temporary work. However, according to the Spanish Government, only 13,633 places (42.5%) in
the 2002 quota were taken up: 3,113 for stable long-term posts and 21,195 for temporary employment (Pérez, 2003: 4).

5

Also referred to as an “economic needs” test.

6

The UK established its Highly Skilled Migrants Programme in January 2003 in order to facilitate the insertion of highly-skilled
migrants. This programme will in due course be included in a ﬁve-tier points-based managed migration system, at the ﬁrst level
(Section VI.3.4 below).

7

Provided the criteria used are in line with current federal immigration laws.

8

Québec is the only province with the authority to select immigrants independently (Canada, 2001b).

9

Since 2001, the annual immigration plan has provided prospective admissions targets for at least two years into the future, although
the Minister continues to submit annual plans, adjusting previous projections when necessary (Canada, 2001b).

10

Skill type O, Skill level A or B. See CIC Canada at http://www.cic.gc.ca/english/skilled/qual-2-1.html

11

Ibid. at http://www.cic.gc.ca/english/skilled/qual-5.html

12

See http://www.immigration-quebec.gouv.qc.ca/anglais/immigration/permanent-worker/prerequisite.html

13

See http://cicnet.ci.gc.ca/english/skilled/provnom/index.html (Provincial Nomination).

14

See also http://cicnet.ci.gc.ca/english/business/index.html (Who is a Business Immigrant?).

15

Due to a February 2005 change in policy, spouses and common law partners need not have valid temporary immigration status for
their sponsorship to be approved. See http://www.cic.gc.ca/english/sponsor/faq-spouse.html

16

In 2005, 63,352 persons were admitted as permanent residents in the family class and 62,262 in 2004 (Canada, 2006d).

17

Immigration to the US can be generally grouped into four major categories: family reuniﬁcation, employment-based immigration,
refugees and asylees, and diversity immigrants (Bednarz and Kramer, 2004; 95-96).

18

Provided the applicant has been in the US for at least 30 months within the previous ﬁve years and has not been outside the US for
a period greater than one year.

19

Under IMMACT 1990, the annual number of employment-based immigrants has increased from 54,000 to a minimum of 140,000.
Despite this expansion, employment-based principals (i.e. not their accompanying families) accounted for 3.7-7.8% of annual
immigration for ﬁscal years 1992-2001.

20

The adjusted limit for employment-based admission will be 140,000 plus the unused family visas from the preceding year.

21

Title 8 (Aliens and Nationality) U.S. Code (8 U.S.C.) § 1153(b)(3)(B) (2006).

22

8 U.S.C. § 1152 (2006). Thereafter, additional persons from the same country cannot receive immigrant visas for that year and
must go on a waiting list. The following year, the process starts again.

23

As a result of a huge reorganization adopted by the US Congress, under the Homeland Security Act of 2002, the functions of the
Immigration and Naturalization Service (INS) were transferred to the newly created Department of Homeland Security (DHS) on 1
March 2003. A separate unit within the DHS, US Citizenship and Immigration Services (USCIS), inherits the operational functions
of the former INS, and is responsible for naturalization, asylum and adjustments of status.

24

Labour certiﬁcations are initiated by the employer, who must ﬁle a form with the DOL. Previously, employers ﬁled with a State
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ENDNOTES
Workforce Agency (SWA) oﬃce. The new system, instituted in March 2005, is called the Program Electronic Review Management
(PERM), which streamlines the certiﬁcation process. Title 8 (Aliens and Nationality) Code of Federal Regulations (8 C.F.R.) § 656
In addition to individual labour certiﬁcation, DOL has created a schedule of occupations and has delegated approvals for these to
USCIS. The Schedule A Occupations List provides a catalogue of professions, for which the DOL has determined there are insuﬃcient
US workers who are able, willing, qualiﬁed or available for employment and that employment of foreigners in these occupations will
not adversely aﬀect the wages and working conditions of US workers similarly employed. Schedule A occupations include: physical
therapists who must have qualiﬁcations necessary for taking the licensing examination in the State where they will work; and professional
nurses having either passed the Commission on Graduates in Foreign Nursing Schools (CGFNS) Examination, or a full and unrestricted
licence to practice in the State of intended employment. 28 C.F.R. §656.10 et seq.
25

8 USC § 1101 et seq. (2006); 8 USC § 1154(a)(1)(I) (2006).

26

Statistics for 2000 show that 85 per cent of immigrants “admitted” for economic reasons were already in the US and have changed
their status to that of “immigrant”.

27

Entry requirements for citizens of the EU, European Economic Area (EEA) or Switzerland are not addressed in this section.

28

As of 3 October, 2005, a total of 317 participants received permanent resident status under the programme (Milos, 2005). The
project establishes annual admissions quotas for internal and external applicants (300 applicants each) (OECD, 2004b).

29

When the testing phase of the project proves successful, it will be opened to nationals of all third countries.

30

Bulgarian, Croatian and Kazakh nationals may apply through Czech embassies in their home countries, but nationals of other
participating countries must apply within the Czech Republic after securing their work permit and visa. Applications are available
online at www.immigrationcz.org.

31

The period of 5 years replaces the previous four-year period as from 3 April 2006 (UK, 2006c: para.134).

32

See GCIM (2005: 16, para. 25). The World Bank emphasized the importance of remittances for developing sending countries in its
2006 Global Economic Prospects Report (World Bank, 2005).

33

Circular temporary migration may also beneﬁt migrants, especially if their reintegration back home or re-entry into the
destination country is facilitated.

34

For a comparative overview of a number of temporary labour migration programmes in Europe, North America and elsewhere, the
problems connected with them and suggestions for the future successful operation of such programmes, see Martin (2003); Ruhs
(2003). See also Ruhs (2005: 203), Martin et al. (2005: chs 4 and 5).

35

Organic Law 8/2000, Article 32(2); Royal Decree 864/2001, Article 42 (see Spain, 2001).

36

For more information on the Canadian Seasonal Agricultural Workers Programme, see
http://www.sdc.gc.ca/en/epb/lmd/fw/seasagri.shtml

37

The Project was amended in February 2007 to enable employers to retain workers for a period of two rather than just one year
before they are required to go home. The worker may then apply for a new work permit after four months back in the country of
origin (Canada 2007, http://www.cic.gc.ca/English/work/low-skill.html)

38

For example, Germany’s “guest worker” training programmes invite young people from Central and Eastern Europe, for a
maximum of 18 months. 3,000 to 6,000 people participate each year (see http://www.zuwanderung.de/english/1_anwerbung.html,
visited May 2007).

39

For example, in Germany, the trainer worker must remain outside the country for 3 years before returning, while in the UK this
period is between 1 and 2 years (Textbox VI.14) (UK, 2005b: 6, paras. 42-43).

40

The remaining workers came from Hungary, Croatia, Romania and the Czech Republic.

41

See also Ruhs (2005: 211), who argues that there is an ethical case for new and expanded temporary foreign worker programmes
(TFWPs), which is “motivated by the argument that a managed liberalization of international labour migration, especially of lowskilled workers for whom international migration restrictions and thus also international wage diﬀerentials are greatest, would
beneﬁt all sides; and that of all the possible ways to manage and liberalize labour immigration in a world of sovereign states,
TFWPs are the most realistic policy option” (original emphasis).

42

See Directive 2003/86/EC on the right to family reuniﬁcation (EU, 2003d), Preamble, Recital 4: “Family reuniﬁcation is a necessary
way of making family life possible. It helps to create socio-cultural stability facilitating the integration of third country nationals in
the Member State, which also serves to promote economic and social cohesion, a fundamental Community objective stated in the
Treaty”.
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In this respect, another “means of control” can be restriction of access to the labour market for family members, sometimes
advanced as necessary to protect the domestic labour market, but which may also have the adverse eﬀect of isolating such family
members in the host community and thus working against their integration. Indeed, one of the signiﬁcant changes introduced
by the German Immigration Law 2004, which entered into force on 1 January 2005), is to provide the family member joining the
worker spouse with access to the labour market under the same conditions as the principal (OECD 2006: 182).

44

Regulation 562/2006/EC of the European Parliament and of the Council of 15 March 2006 establishing a Community Code governing
the movement of persons across borders (Schengen Borders Code), OJ 2006 L 105/1. Moreover, the EU is planning to establish a
European Visa Information System (VIS). Once VIS is established, travel documents and the biometric data of all third-country
applicants for short-term visas will be entered into the VIS database, and will, in theory, assist in identifying “overstayers” who
destroy or lose their travel and identity documents (EU, 2004i).

45

See e.g. the IOM assisted voluntary return programmes implemented in a number of host countries in Europe, and UNHCR’s
voluntary repatriation of refugees in post-emergency situations.

46

See Ruhs (2003: 8-9), with reference to six programmes in ﬁve countries (Germany, Kuwait, Singapore, Switzerland, and the
United States). See also Cholewinski (2004: 82-84).

47

ILO Convention concerning Private Employment Agencies 1997 (No. 181) prohibits private employment agencies from charging
“directly or indirectly, in whole or in part, any fees or costs to workers”, although the competent authority, in the interests of the
workers concerned and after consulting the social partners, may authorize exceptions in respect of certain categories of workers as
well as types of services provided by private employment agencies (Art. 7).
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VII. Post-Admission Policies:
Labour Market Regulation,
Protection of Migrant
Workers and Social Cohesion
Post-admission policies are concerned with a
number of inter-related elements for regulating the labour market, ensuring protection of workers, and supporting community welfare. Important measures are
generally required in ﬁve areas:
² labour market regulation, including access, mobility and recognition of qualiﬁcations;
² protection of migrant (and national) workers in
the employment context, including monitoring
of terms and conditions of employment, access
to vocational training, language and integration
courses, allowing for freedom of association,
and protection against discrimination;
² facilitation of social cohesion, particularly
through measures to prevent discrimination,
promote family reuniﬁcation, and assist integration;
² improvements in social welfare, including areas
of access to health care, education, housing and
community organizing;
² provisions on social security.
Most of these measures are related to ensuring adequate protection for migrant workers while in the
destination country, and are also found, in the form of
minimum standards, in the international rule of law
framework of human rights and international labour
norms in which OSCE countries participate. As underlined in Chapter I, this framework concerns the citizens of a given country and is equally applicable to

resident non-citizens, such as migrant workers and
members of their families, including those without
regular status. In addition, speciﬁc international instruments have also been adopted under the auspices
of the UN and the ILO concerning the protection of
migrant workers and their families. This framework of
general and speciﬁc instruments is buttressed by normative developments in Europe, particularly within
the European Union, discussed in Section IV above
and Section IX.1.3 below, as well as in the context of
the Council of Europe, which encompasses many of
the OSCE countries to the east of the enlarged EU
space. However, these international and regional
standards can only have an impact on the daily lives of
migrant workers if they are implemented eﬀectively at
the national level. The protection of migrant workers
while working in the destination country is best secured by the legislation of that country, whether this is
by the labour code, employment legislation, and/or
other rules concerned with the regulation and protection of foreigners, applying and building on the minimum norms accepted at the international and regional
level. Moreover, even if the countries concerned are
not yet prepared to adopt in full these international or
regional standards, they can still serve as a model for
the development of national legislation.
In some instances, the national legislative measures
of countries of origin (see Chapter III) can contribute
greatly to the protection of their workers while work-
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ing abroad, and examples of such measures are also
provided in a number of sections below.

VII.1 Labour Market
Regulation
Labour market regulation is concerned with access
to employment and occupation in the destination
country, whether this entails the migrant worker’s
ﬁrst employment or a second job if he or she becomes
unemployed. The rules relating to recognition of diplomas and qualiﬁcations can also greatly aﬀect the
skill level of employment migrant workers are permitted to access. This has a signiﬁcant impact on the degree of their economic and social contribution to the
destination country as well as in terms of their remittances and potential means to enhance development
of their countries of origin. Labour market regulation
also entails upholding minimum “decent work” conditions in employment for all workers and enforcing labour law.

VII.1.1 Access to employment
VII.1.1.1 Employment restrictions
National legislation in most countries, with the exception of a few countries where immigrants are per-

manently admitted on arrival, contains restrictions
that may aﬀect free choice of employment. These restrictions may directly limit the access of migrant
workers to employment by regulating the circumstances in which they may change jobs or by establishing
priorities for employment in favour of national workers (Section VI.2.2). The employment of migrant workers is indirectly aﬀected by other limitations such as
statutory provisions requiring employers to obtain authorization to employ foreign workers or ﬁxing the
proportion of national workers who must be employed
in an undertaking.
The Central Maghreb countries, Algeria, Morocco
and Tunisia, have speciﬁc legislation regarding entry,
stay and employment of foreign workers. In Algeria,
foreign workers obtain a work permit or temporary authorisation to work issued by the Ministry of Labour.
Work permits are valid for two years, renewable under
the same conditions as those for obtaining it. Temporary authorizations are issued for periods of less than
three months. Remunerative activity by foreigners is
authorized for the private sector and for certain government services, local authorities and public enterprises. In Tunisia, formal requirements are that recruitment should not duplicate skills that exist in Tunisia and the employment contract should be ﬁxed for
one year, renewable once only. In Morocco, recent
legislation speciﬁes that an employer may recruit the
staﬀ needed taking account solely of the aptitudes and
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quality of the applicants and of their references. All
foreign workers must have an employment contract
stamped by the labour department.1
The legislation of Austria requires both an employment authorization and a work permit. Although employment authorization must be obtained by the employer, it is nonetheless restrictive in its eﬀects on the
occupational mobility of the foreign workers, since
they may not be hired by employers who have been refused employment authorizations (see also Section
VI.4.2 above with regard to the position in the Russian
Federation). In the United States, these employment
authorizations are granted only if warranted by the
employment market situation or if the quota of foreign
workers which has been ﬁxed for each undertaking or
at the national level is not exceeded, or if it is not going
to have negative implications for salaries and working
conditions of national workers employed in similar activities (Section VI.3.2.2 above).
Normally, in cases where migrant workers aspire to
job changes, since they are entitled to have access to the
immigration country’s public employment service, they
can ask at any time to be placed in a diﬀerent job, even
on the ﬁrst day after entry. Oﬃcials can normally not
deny access to their services; but they can hold migrants
to jobs in a particular industry or occupation, if that is
what the government of the destination country has decided and if they have only recently entered the country. They can also reserve political functions entirely to
nationals (Böhning, 1996: 58). As observed in Section
V.4.2, however, restrictions on job mobility within the
same employment sector should not continue for too
long, particularly in lower-skilled work, because this increases the risk of the migrant worker being exploited.

VII.1.1.2 Free access to the labour market
The provision of free access for migrant workers to
the labour market is an important step, which can play
a vital role in promoting the integration of migrant
workers and their families in the destination country.
Free access to the labour market is a question determined diﬀerently in European countries, although, in
many instances, migrant workers, depending on the
conditions relating to their ﬁrst admission, can usually
access the labour market freely after a minimum period
of between 2-5 years of employment in the country

concerned (Cholewinski, 2004: 58). The duration of
such geographic, industrial or occupational restrictions
on employment varies considerably from one country
to another, for example: Australia (two years, but only
concerns permanent residents), Austria (from ﬁve or
eight to ten years), Belgium (from two or three to four
years), Croatia (three years), Finland (two years), Luxembourg (between four and ﬁve years), Netherlands
(three years), Spain (three years), Switzerland (between
ﬁve and ten years), United Kingdom (four years).
However, in those destination countries where free
access to employment is available to foreign workers,
the right is frequently limited in accordance with admission rules and it is usually granted to skilled migrant workers earlier than to lower-skilled workers. In
some countries operating employment-based immigration (see Section VI.3 above), free access to employment is applicable from the moment of arrival in the
country (e.g. Canada). In contrast, in some destination
countries, such as those in Asia, free access to employment is not granted at all because labour migration is
perceived as strictly temporary.
Admission and immigration rules can also either
overtly or covertly discriminate against female migrants because of the gender division of labour in both
countries of origin and destination. Persistent occupational gender segregation implies that most jobs available to women migrants are “feminine jobs” related to
their traditional roles. The gender-neutral demand for
household employees, nurses and entertainers is in
fact directed at the recruitment of women. The gender-speciﬁc labour supply is based on stereotypes and
gender roles with skills training programmes deﬁning
certain occupations as more suitable for women. This
may be indirectly reﬂected in admission rules and
women may as such be eligible as autonomous migrants only for certain categories of jobs. Although
there are middle and high-level women professionals
such as nurses, academics, teachers and managers of
multinational corporations, the majority of women
migrants are in low-skilled jobs in the domestic service, entertainment, labour-intensive factories, care
work and sometimes agriculture. In addition, some
countries require women migrant workers to undergo
pregnancy tests in order to be admitted for employment or make pregnancy a ground for termination of
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TEXTBOX VII.1

International Law and Access to the Labour Market for Migrant
Workers in the Country of Employment
International Covenant on Economic, Social and

lawfully in its territory for the purpose of employment

Cultural Rights, Article 6(1)

for a prescribed period not exceeding two years or, if its

“The States Parties to the present Covenant recognize

laws or regulations provide for contracts for a ﬁxed term

the right to work, which includes the right of everyone

of less than two years, that the worker has completed his

to the opportunity to gain his/her living by work which

ﬁrst work contract;

s/he freely chooses or accepts, and will take appropriate
steps to safeguard this right.”

b) restrict access to limited categories of employment or
functions where this is necessary in the interests of the

With regard to the application of the right to work to

State. Under this provision, migrant workers can claim

migrant workers and their families, the Committee on

the right to seek a job diﬀerent from the one allocated

Economic, Social and Cultural Rights, in General Com-

to them under their ﬁrst work contract after their ﬁrst

ment 18 on the Right to Work adopted on 24 November

two years in the country or after completion of their ﬁrst

2005, underlines that “[t]he principle of non-discrimi-

contract if this is shorter in duration.

nation as set out in article 2.2 of the Covenant, and in
1990 International Convention on rights of migrant

article 7 of the [1990 Convention on Migrant Workers],

workers (ICRMW), Article 52

should apply in relation to employment opportunities

Under this Convention (UN, 1990), a government

for migrant workers and their families” (2005: para. 18).

is not prohibited from restricting a worker recruited
abroad to employment in one industry or occupation.

ILO Migrant Workers (Supplementary Provisions)

But such restrictions cannot be maintained for more than

Convention, 1975 (No. 143), Article 14

two years. As from the ﬁrst day of the third year of the

In the case of migrant workers’ access to employment
other than that for which they were recruited, Article

foreigner’s presence in the country, he or she is entitled to

14 of ILO Convention No. 143 stipulates two types of

seek another job. Any particular job can still be refused to

restrictions that can be imposed.

the migrant if – within the meaning of a vacancy test – a
national worker, or someone put on a par with nationals,

A Member State may:

is willing to take it. As from the ﬁrst day of the sixth year

a) make the free choice of employment, while assuring mi-

of the foreigner’s stay, however, he or she should have the
same right to a job as a national worker.

grant workers the right to geographical mobility, subject
to the conditions that the migrant workers have resided

VII.

employment, which is contrary to international human rights and labour standards (ILO, 2003c; UN,
2004: para. 153).2
The rules in international migration instruments
relating to access to the labour market for migrant
workers also diﬀer. While everyone has a right to work
in accordance with the International Covenant on Economic, Social and Cultural Rights (ICESCR) (Art.6), a
right applicable to all persons regardless of their nationality, states can make distinctions between nationals and non-nationals if such distinctions pursue a legitimate State objective and can be justiﬁed on the ba-

sis of the principle of proportionality. The protection
of the national workforce may well constitute such an
objective in certain circumstances. ILO Convention
No. 143 takes a liberal approach to this question, in effect enabling migrant workers to access the labour
market after two years of employment, while considerably more discretion is aﬀorded States parties ratifying
the ICRMW (Textbox VII.1).

VII.1.2 Involuntary job changes
There is a consensus in the speciﬁc ILO and UN
standards that if a migrant worker loses his or her
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job, he or she does not necessarily or immediately
have to leave the immigration country but should be
viewed as part of the normal workforce. In cases in
which migrants involuntarily lose their jobs because
of illness, or because the employer terminates the employment relationship or goes bankrupt, ILO Convention No. 143, in Article 8, contains the following
wording concerning migrant workers lawfully residing in the country:
a) [T]he migrant worker shall not be regarded as in
an undocumented or irregular situation by the
mere fact of the loss of his/her employment,
which shall not in itself imply the withdrawal of
his/her authorization of residence or, as the case
may be, work permit.
b) Accordingly, he/she shall enjoy equality of treatment with nationals in respect in particular of
guarantees of security of employment, the provision of alternative employment, relief work
and retraining.3
Slovakia has signed bilateral agreements on the
mutual employment of migrants stipulating that when
the migrant’s employment relationship is terminated
for any reason that is beyond his or her control, the
recruiting body shall endeavour to ﬁnd other appropriate employment. However, in Austria, a migrant
worker who is unemployed runs the risk of being expelled due to insuﬃcient means of subsistence, regardless of whether he or she possesses a valid permanent residence permit. Switzerland also states that a
permanent residence permit can be revoked in case of
poverty, as under Swiss law, poverty is a legal ground
for expulsion, although the decision to expel an individual must respect the principle of proportionality,
that is to say, expulsion is only ordered where return
to the country of origin is possible and can be reasonably enforced.
ILO Convention No. 143 does not, however, grant
migrants the right to stay in the country after the two
years of presence or when their ﬁrst contract has expired. Article 8(1) refers exclusively to migrant workers who lose their employment, as opposed to those
whose employment comes to an end as foreseen in the
employment contract. Thus, the common practice of
specifying a period of time and insisting that migrants

return to the home country upon completion of this
period is not in itself in contradiction to this provision
(ILO, 1999a).

VII.1.3 Brain waste and lack
of recognition of diplomas
Many migrant workers, especially women, sacriﬁce
themselves in occupations for which they are overqualiﬁed. Some of them possess university degrees or other
high level qualiﬁcations: university graduates, architects, doctors, accountants, etc. A large number of
these women migrant workers, for example, enter domestic work (Section VI.4.3.4) and have a diﬃcult time,
especially if they are undocumented, to climb up the
occupational ladder. The “one-employer” rule or the
restriction to change type of employment also disproportionately affects women; a university graduate
working as a household employee cannot take up another occupation that would make more appropriate
use of her skills or education, even if there is a job
opening (ILO, 2003c: 13).
The same issues discussed on the section on brain
drain (Section IV.7) will apply to brain waste: countries
of origin spend large portions of their educational
funds on workers who then leave their home country
to ﬁnd a job abroad. However, in terms of remittances,
because these workers occupy low-skilled jobs, the
countries of origin can be considered to be losing out
even more through brain waste than through brain
drain. Since these migrants frequently enter the labour
market without documents and at the lower-skilled
level, the wages they receive are much lower than those
they would receive if they were able to occupy positions that make use of their qualiﬁcations. In turn,
their low wages reduce signiﬁcantly the amount of remittances that they can send home.
One of the reasons causing this high level of brain
waste in human resources is that most of these workers reside and work in the country of destination as irregular migrants. There is a large demand in industrialized countries’ labour markets for caring services
where there is often no recognized demand for foreign
workers and where there are not enough legal channels
of migration into these occupations. In this regard,
best practices have been identiﬁed in Greece, Italy and
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TEXTBOX VII.2

Recognition of Qualiﬁcations
One important prerequisite to enable migrants to

In Australia, the Commonwealth Department of

compete with nationals for jobs is recognition of foreign

Workplace Relations and Small Business provides

qualiﬁcations in the country of employment. Article 14

national recognition in metal and electrical trades for

of ILO Convention No. 143 states that “a Member may

permanent residents and skills assessment in most

... (b) after appropriate consultation with the representa-

trades for people applying to migrate to Australia.

tives organizations of employers and workers, make

State governments also provide assistance with skills

regulations concerning recognition of occupational

recognition, such as the Overseas Qualiﬁcations Unit

qualiﬁcations acquired outside its territory, including

in the Victorian Department of State Development,

certiﬁcates and diplomas”. The same provision is con-

which operates under the coordinating umbrella of the

tained in Paragraph 6 of ILO Recommendation No. 151.

National Oﬃce of Overseas Skills Recognition, which is
part of the Commonwealth Department of Employment,

However, recognition of vocational and academic

Education, Training and Youth Aﬀairs.

qualiﬁcations of migrant workers is an area where States
do not appear to have made much progress, either

New Zealand’s Qualiﬁcations Authority has responsibil-

unilaterally or bilaterally and at the regional level (with

ity for assessing overseas qualiﬁcations for their equiva-

the exception of pertinent developments in the EU).

lence to those gained in New Zealand. In addition, New

Only a small number of States seem to be working on

Zealand legislation requires the registration of people

the question. Italy’s legislation provides that “within the

wishing to practice certain professions, e.g. doctors, and

framework of a national integration programme, and on

the Government reports that “human rights jurispru-

the basis of agreements with local and regional authori-

dence establishes that qualifying bodies must have proce-

ties, educational institutions must promote (....) study

dures in place for assessing overseas qualiﬁcations”.

tracks leading to the compulsory education certiﬁcate
or the upper secondary school diploma which would

A small number of States also recognize qualiﬁcations

take account of education obtained in the country of

on the basis of bilateral or multilateral agreements, e.g.

origin (and) criteria for the recognition of qualiﬁcations

Slovakia.

obtained in the country of origin, in order to facilitate
integration into the school system”.

Source: ILO, International Migration Programme
(MIGRANT), 2006.
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Spain, where a large number of women foreign workers concentrated in the domestic sector have been regularized. In Italy, the 2002 regularization scheme led to
a total of 450,000 foreign workers registered as collaboratori familiari (of whom 84 per cent were women)
and representing 35.2 per cent of the total number of
regularized workers (Textbox VIII.6). In early 2006,
the Italian Labour Ministry published its quotas for
foreign workers that included 45,000 work permits for
the domestic sector, out of a total of 170,000. In Spain,
the 2005 regularization scheme also beneﬁted a large
number of migrant workers in this sector: 191,570
work permits were issued to foreign migrant domestic
workers (of whom 89 per cent were women), representing 33.4 per cent of the total number of regularized

workers. In Greece, the number of migrant women
working as household employees regularized in 1998
was also very high (32.6%).
Apart from the issue of reducing irregular migration by regularizing workers established in the labour
market for a number of years, recognition of this labour market demand and opening up of legal channels
of migration are necessary.
Another reason for brain waste is the lack of a system of recognition of diplomas and qualiﬁcations between major countries of origin and countries of destination. The recognition of qualifications obtained
abroad is thus the other main area in which signiﬁcant
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changes to national policy and practice are necessary
in order to ensure that regular entry migrant workers
can access employment on equal terms with national
workers (Textbox VII.2).

VII.2 Protection in the
Employment Context
While States retain sovereign rights over their migration policies, international law has established three

fundamental notions that characterize protection for
migrant workers and members of their families:
² Equality of treatment between regular migrant
workers and nationals in the realm of employment and occupation.
² Core universal human rights apply to all migrants, regardless of status. This was established
implicitly and unrestrictedly in ILO Convention
No. 143 and later delineated explicitly in the 1990
ICRMW. It is also a fundamental principle of international human rights law. As stated in Section I.3 above, the eight core ILO Conventions
apply to all migrant workers.

TEXTBOX VII.3

International Standards Protecting Migrant Workers concerning
Terms and Conditions of Employment
According to ILO Convention No. 97 (Art.6 (1)(a)),

taken of qualiﬁcations acquired outside the territory

migrant workers lawfully residing in the country shall

of and in the country of employment;

not be treated less favourably than nationals in the

c) advancement in accordance with their individual

areas of remuneration, hours of work and overtime,

character, experience, ability and diligence;

holidays with pay, restrictions on home work, minimum

d) security of employment, the provision of alternative

age, apprenticeship and training and employment of

employment, relief work and retraining;

women and young persons, in so far as such matters are

e) remuneration for work of equal value;

regulated by law or regulations or under control of the

f) conditions of work, including hours of work, rest pe-

administrative authorities.

riods, annual holidays with pay, occupational safety
and occupational health measures, as well as social

According to ILO Convention No. 143 (Art.10), law-

security measures and welfare facilities and beneﬁts

fully resident migrant workers shall enjoy “equality of

provided in connection with employment.

opportunity and treatment in respect of employment
and occupation”. Article 12 guarantees equality of

Article 9(1) of Convention No. 143 provides equality

treatment with regard to working conditions for all

of treatment for all migrant workers in respect of rights

regular migrant workers who perform the same activ-

arising out of past employment as regards remunera-

ity whatever might be their particular conditions of

tion, social security and other beneﬁts.

employment.
ICRMW (Art.25(1), stipulates that all migrant workers
ILO Recommendation No. 151 (para.2) indicates that

– those who are lawfully present as well as those who

documented migrant workers should be accorded equal-

are undocumented or in an irregular situation – shall

ity of opportunity and treatment in terms of:

enjoy “treatment not less favourable than that which applies to nationals of the State of employment in respect

a) access to vocational guidance and placement services;

of remuneration and other conditions... or terms of employment”. Moreover, Article 25(2) adds: “It shall not be

b) access to vocational training and employment of
their own choice on the basis of individual suitabil-

lawful to derogate in private contracts of employment
from the principle of equality of treatment...”.

ity for such training or employment, account being
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² A broad array of international labour standards
providing for protection in treatment and conditions at work (including occupational safety
and health, maximum hours of work, minimum
remuneration, non-discrimination, freedom of
association, and maternity leave) apply to all
workers. This notion was upheld in a recent Advisory Opinion issued by an international court,
the Inter-American Court of Human Rights,
which states:
The migrant quality of a person cannot constitute
justiﬁcation to deprive him/her of the enjoyment and
exercise of his/her human rights, among them those of
labour character. A migrant, by taking up a work relationship, acquires rights by being a worker that must
be recognized and guaranteed, independent of his/her
regular or irregular situation in the State of employment. These rights are a consequence of the labour relationship (OC-18/03, IACHR, 2003).
Preventing exploitation of migrants, criminalizing
the abuse of persons by human traﬃckers and smugglers, and discouraging irregular employment requires
enforcement of clear national minimum labour and
human rights standards for protection of workers,
whether nationals or migrants (see Section VIII.4.3).
International labour standards on forced labour and
child labour, freedom of association and non-discrimination, occupational safety and health, and the protection of wages provide minimum international norms
for national legislation. A necessary complement is
monitoring and inspection, particularly in such areas as
agriculture, construction, domestic work, the sex industry and other sectors of “irregular” employment, to
prevent exploitation, detect forced labour, and ensure
minimal decent working conditions for all.
Equality of treatment in employment for authorized migrant workers is a central premise of international standards reﬂected in national law in many
countries. Tolerance of inequalities in treatment between national and foreign workers will encourage exploitation of foreign workers and facilitate substitution
of national workers by less protected non-national
workers, thus contributing to expanding dual labour
markets and informal employment, lowering of wages
and conditions of work generally, and ultimately pro-

voking conﬂict between national and foreign workers
and their respective communities.

VII.2.1 Terms and conditions
of employment
With regard to minimum terms and conditions of
employment (e.g. occupational safety and health, protection of wages and working time), the governing principle, found in general international human rights instruments (UDHR: Art.23; ICESCR: Art.7) and elaborated in ILO standards, is that all foreign workers should
be treated on equal terms with nationals. These rights
include equal remuneration for work of equal value,
which is a fundamental principle in the widely ratiﬁed
fundamental ILO Conventions Nos. 100 and 111 on
equality4 and in ILO Conventions Nos. 97 and 143, and
the prohibition of unlawful deductions from workers’
salaries, which is a fundamental principle recognized in
the widely ratiﬁed ILO Convention on the Protection of
Wages, 1949 (No. 95). ILO Convention No. 111 protects all migrant workers against discrimination based
on, among other grounds, race, colour, ethnicity, sex,
or religion in respect of their conditions of work (ILO,
1999b: 369-374, 493-495).5 In addition, the application
of other ILO standards in the areas of occupational
safety and health, working time and protection of wages is not necessarily limited to regular migrant workers.
The principle of equal treatment is clearly underlined in
the speciﬁc international instruments pertaining to the
protection of migrant workers (Textbox VII.3).
With regard to conditions of work, few legal or administrative provisions at the national level draw distinctions between regular migrant workers and nationals based on nationality. In fact, in most cases, conditions of work are governed by the labour code or other
labour legislation that applies to national and foreign
workers without distinction, pursuant to the general
provisions concerning their scope. However, administrative discrimination against migrant workers is most
likely to occur with regard to security of employment
and vocational training (see also Section VII.2.2).
In Algeria, foreign workers are protected in the
same manner as Algerian workers. Beyond aspects relative to work permit and temporary authorisation, the
law also extends to collective and individual working
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relations and relations between employers and employees whether nationals or non-nationals. In Tunisia,
equality of treatment is compulsory. The labour code
states that ‘a foreign worker beneﬁts from the same
rights and is subject to the same obligations as arise
from labour relations and apply to Tunisian workers.’ A
foreign worker in Morocco is assured the same rights as
for Moroccan workers, including the right to join a union. The labour law also covers the risks to which workers in general and migrant workers in particular are exposed, taking into account ILO conventions on occupational health, accidents at work, occupational illness,
social security and mutual health schemes.
The equality principle also applies to vocational
training and protection from dismissal. According to
Convention No. 143 (Art.10), employer or state concessions for vocational training should also be available
to migrant workers who are lawfully residing in the
country. While this might be diﬃcult to implement in
practice, particularly if the migrant worker is only in
the country on a temporary basis, opportunities for the
development of employment skills are vital in terms of
labour market integration and prevention of social exclusion (Section VII.3.2) (particularly if the migrant
workers were later to settle in the country) and also of
their future contribution to the economy of the country of origin in the event of their return. As far as dismissal is concerned, while it is often inevitable that
workers lose their jobs during downturns in the economy, distinctions between national and foreign workers in this respect should not be permissible without
good reason. In Austria, however, the law provides that
foreigners, or at least those who are subject to work
permit restrictions, should be the ﬁrst to be dismissed
in the event of staﬀ reductions.
As regards equality of treatment in respect of alternative employment, relief work and retraining, this depends on the situation of the migrant worker, as found
in countries such as Australia, Austria, Czech Republic, Germany, New Zealand, and the United Kingdom.
If the worker is a permanent resident, he or she will enjoy the same advantages as nationals after a certain period of time has elapsed. However, it would be impossible for a temporary resident to meet the residence requirement and hence they will have little chance of
gaining access to such beneﬁts.

A particularly important aspect of employment
terms and conditions for migrant workers is the right
to equal treatment with regard to rights arising out of
past employment. The speciﬁc international instruments protecting migrant workers underline that this
right should be protected in respect of all migrants, including irregular migrant workers (ILO Convention
No.143: Art.9(1); ICRMW, Arts.25(3) and 27). In particular, equal treatment should apply to remuneration
(i.e., past wages). This is especially important for irregular migrant workers, since employers often attempt
to hide behind the screen of illegal employment to
avoid their obligations. Equal treatment with regard to
past employment rights also applies to social security
TEXTBOX VII.4

Jordan - Protection of
Migrant Domestic Workers
The Ministry of Labour of Jordan endorsed in 2003 a
Special Working Contract for non-Jordanian Domestic
Workers. The ﬁrst of its kind in Jordan, it is a model
for other countries in the Arab region. The contract
guarantees migrant domestic workers – who are
mainly women – the right to life insurance, medical
care, rest days, repatriation upon expiration of contract, and treatment in compliance with international
human rights norms. The contract resulted from
eﬀorts led by UNIFEM (the UN oﬃce on women) in
consultation with the ILO, and involved partners such
as the Ministries of Labour, Planning and Interior, the
National Police Family Protection Unit, embassies of
Asian countries, and women’s organizations in Jordan.
Source: ILO (2007).

beneﬁts arising out of such employment (Section VII.5
below) and includes the possibility of reimbursement
of social security contributions or the export of beneﬁts to the migrant’s country of origin.6 However, it
does not extend to rights the granting of which is not
dependent on a period of employment.7
Equal treatment between national workers and regular migrant workers is also protected under bilateral
labour migration agreements (Section IX.1.1 below),
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which often include provisions guaranteeing equal
work and employment conditions, as well as under bilateral social security agreements enabling migrant
workers inter alia to export beneﬁts to their home
country. This question is becoming increasingly important for returning migrant workers and their families (especially retired persons).

VII.2.2 Labour inspection
Labour inspection is increasingly recognized as a
key means of monitoring and enforcing equality of
treatment and decent work conditions for migrant
workers. Labour inspection is a key supervisory tool for
application of labour standards. Absence of labour inspection in sectors and workplaces attracting migrant
workers is associated with higher incidences of exploitation and abuse, as well as employment of unauthorized workers. ILO Conventions numbers 81 and 129
provide the basic normative guidance for national law
and policy; these norms generally apply to all workers,
national and foreign, unless explicitly excepted.

Several countries have given speciﬁc attention to focused labour inspection in areas where migrants predominate as a means of ensuring decent work and, as appropriate, equality of treatment with nationals (Textbox
VII.5). The UK national inspection service recently conducted a review of issues and conditions aﬀecting inspection in sectors where migrants predominate, with a view
to establishing or improving speciﬁc measures to ensure
full compliance with national labour standards. At its
11th Congress in 2005, the International Association of
Labour Inspection determined that migrant worker issues are a priority for many of its members worldwide.
Practical elements and management tools to extend
labour inspection to migrant workers include:
² Reference in national legislation providing for
inspection of all workers.
² Obtaining labour force and employment information to determine where migrants are employed
TEXTBOX VII.5

A Special Squad for Migrant Workers
Labour inspection, targeted at the sectors and the
workplaces where migrant workers are concentrated,
is the key to ensuring that (1) migrant workers indeed
beneﬁt from decent work conditions, (2) employers are
encouraged to provide minimum protections, thus
avoiding unfair competition based on inferior working
conditions, and (3) the incentive is there to recruit and
hire national workers and migrant workers in regular
status rather than seeking unauthorized migrant workers because they cannot denounce substandard conditions and treatment.

The Mauritius Ministry of Labour and Industry has
operated a “Special Expatriate Squad” since 2000 to
oversee all aspects of employment of foreign workers. Specialized labour inspectors with ILO training,
interpreters and legal oﬃcers maintain direct contact
with migrant workers and employers. The team vets all
contracts to ensure that workers have decent working
and living conditions and it coordinates between various relevant ministries. Interventions by this unit have
resolved several conﬂicts through dialogue involving migrant workers, employers and representatives

Inspection has to be part of a comprehensive approach to ensuring decent work for foreign and national workers alike. A particular challenge is that labour inspection must be or become aware of and able
to deal with the particular conditions of migrant employment. Speciﬁc features to address include language challenges, different training backgrounds,
concentration of migrants in informal and hard to inspect workplaces and sectors, reluctance of migrants
coming from undemocratic experiences to cooperate
with authorities and so on.

of home countries. For example, misunderstandings
regarding conditions of housing and work in Mauritius
precipitated a spontaneous walkout from several textile
plants by Chinese workers in March 2002. Mediation
by Squad members backed by the Mauritius Minister
of Labour resolved the dispute, precluding a strike and
diplomatic tensions. As Squad oﬃcer M. Caremben
says, “the oﬃce generates solutions between workers
and employers, and its success derives from full support by the Minister and ILO inspiration”.
Source: ILO (2007).
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and relevant data regarding compliance issues.
² Ensuring capacity, abilities and specialized approaches to extend labour inspection to work
sites, places and sectors where migrant workers
are commonly employed.
² Establishment of a specialized inspection unit
and/or specialized training to labour inspectors
to ensure competency to address speciﬁc issues
of migrant workers.
² Ensuring coordinated, coherent and integrated
approaches with other aspect of labour migration policy and practice.
Labour inspection must remain separate and distinct from immigration enforcement. Linking them in
practice will undermine the eﬀectiveness of both. If
any association is made, irregular migrants in particular will avoid any role in upholding labour inspection
for fear of discovery and possible deportation. Using
labour inspection to seek unauthorized workers will
only drive the latter further into clandestine situations,
beneﬁting only unscrupulous employers exploiting migrants in vulnerable and unprotected situations.

VII.2.3 Vocational training, language and
integration courses
The principle of equality for regular migrant workers and nationals clearly extends to access to vocational training and retraining.8 However, there are two areas where administrative discrimination against migrant workers exists: vocational training and language
training. Of these, equal access to vocational training is
the more problematic. In Norway, access of foreigners
to vocational training is subject to a residence requirement; in Canada (Province of Nova Scotia) migrant
workers are required to pay fees for education and apprenticeship training, while Canadian residents of the
province obtain them either free of charge or at a reduced rate.
With regard to language training, ILO standards
indicate that this should take place “as far as possible
during paid time” (ILO Recommendation 1975 (No.
151): para.7(1)(b)). Learning the language of the host
country is essential for ensuring that migrant workers
and members of their families make a smooth transition to the country of employment. Language training

is the most obvious and immediate need when migrant
workers and their dependants do not have a command
of the local language. This can be organized by the national government or be delegated to NGOs, through
the provision of government funds for that purpose.
In Germany, the Ministry of Labour and Social Affairs supports German language teaching for migrant
workers through the association “German for Foreign
Workers”. Some of its courses speciﬁcally take into account the needs of migrant workers and young women,
and combine language training with preparation for vocational training. In particular, the German Government reports that “courses taking account of occupational needs are becoming more and more important”.
Other examples include San Marino, where “each year,
the State promotes and organizes Italian and foreign
language courses to assist foreign and local citizens in
their everyday work”. In Italy, schools and institutions
must provide courses and events in the Italian language
for the beneﬁt of non-Italian speakers. Belgium’s German-speaking community organizes a programme entitled “integration for all through reading and writing”
which is directed at socially marginalized groups, including migrants and members of their families – aiming to improve their ability to read and write in German
and to ensure basic knowledge of both French and German. In Norway, immigrants are oﬀered 500 hours of
tuition in Norwegian which includes basic information
about the host country’s society.
An interesting example of services to support the
development and integration of migrant workers is the
programme of the Careers, Education and Training Advisory Board (CETAB) established by the World Federation of Khoja Shia Ithnaasheri Muslim Communities.9
This organization, based in the UK, promotes the education and career development of young Muslim women and men through information provided on their
website and a number of community programmes.

VII.2.4 Trade Union rights
One of the most eﬀective ways of preventing migrant workers from being exploited is to allow them to
exercise their right to join a trade union without hindrance. Trade union rights comprise freedom of association and collective bargaining, and are recognized
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universally in the core international human rights instruments.10 The ILO sees the right to freedom of association and collective bargaining as a fundamental concern, which is recognized by the ILO Constitution and
should therefore be aﬀorded protection by all ILO
Member States, irrespective of whether they have ratiﬁed the speciﬁc conventions. This position is reiterated in the 1998 Declaration on Fundamental Principles
and Rights at Work, which identiﬁes the two speciﬁc
ILO Conventions (Nos. 87 and 98) addressing trade
unions rights as belonging to ILO’s eight core fundamental rights instruments (Section I.3). These instruments have been ratiﬁed by 145 and 154 countries respectively, but many instances show that their application leaves much to be desired.
Convention No. 87 (Art.2) states that “workers and
employers, without distinction whatsoever, shall have
the right to establish and, subject only to the rules of
the organization concerned to join organizations of
their own choosing without previous authorization”.
This right “implies that anyone residing legally in the
territory of a given State beneﬁts from the trade union
rights provided by the Convention, without any distinction based on nationality” (ILO, 1994: para. 63).
In general, legislation and national practice recognize the right of foreign workers to join trade unions
under the same conditions as nationals. However,
States such as the Czech Republic and Slovakia make
citizenship a condition for taking oﬃce in a trade union, while others, such as Lithuania, require that membership of trade unions is linked to conditions of residence. Following a complaint lodged by a Spanish
trade union organization in 2001, the ILO Committee
on Freedom of Association, reiterated that Convention
No. 87 applies to all workers without distinction. In
addition, since this case referred to migrant workers in
an irregular situation, it clearly stated that these workers were covered by the Convention and must have the
right to join or form trade unions. The Committee also emphasized that “unions must have the right to represent and assist workers covered by the Convention
with the aim of furthering and defending their interests” (ILO, 2001b).
In another case, in 2003, the ILO Committee on
Freedom of Association acting on a complaint by

American and Mexican trade unions contested a US
Supreme Court decision in March 2002, which ruled
that an undocumented worker, because of his immigration status, was not entitled to back pay for lost
wages after he was illegally dismissed for exercising
rights protected by the National Labour Relations Act
(NLRA). The Supreme Court had overruled a decision
by the National Labour Relations Board (NLRB) and a
federal appeals court that granted back pay to the
worker (Hoﬀman Plastic Compounds v. NLRB, 2002).
The ILO Committee considered that the Supreme
Court ruling was a violation of freedom of association
(ILO, 2002b).
Legislation in Austria and Finland state that only
nationals of the country can be elected to oﬃcial trade
union positions. ILO’s Committee on Freedom of Association has made comments to Finland on the issue
of considering that legislation should allow foreign
workers to take up trade union oﬃce. The Committee
of Experts on the Application of Conventions and Recommendations also stated:
since provisions on nationality which are too strict
could deprive some workers of the right to elect their
representatives in full freedom, for example migrant
workers in sectors where they account for a signiﬁcant share of the workforce, the Committee considers that legislation should allow foreign workers to
take up trade union oﬃce, at least after a reasonable
period of residence in the host country (ILO, 1994:
para.118).
VII.

Organizing migrants is a paramount task for trade
unions, and therefore legislation preventing migrants
from joining unions should be repealed, as should provisions in trade union statutes and rules which contain
obstacles to membership of migrants. In addition to
protecting migrant and national workers’ rights, in
many countries trade unions play a key role for integrating migrants in the host country society: organizing language courses, establishing information centres
for migrants and of course enabling them to participate in trade union activities (Textbox VII.6).
Equal treatment and equal opportunity, including
the right to freedom of association and to hold oﬃce in
trade union organizations, are also enshrined in the
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TEXTBOX VII.6

The Role of Trade Unions
How can trade unions, as one of the social partners, make

inform them about their rights and to facilitate contacts

a diﬀerence in labour migration concerns? A few concrete
examples are provided below:

with trade unions in destination countries.

² Trade unions also help migrant workers to keep in con-

² Support from the trade unions and consultation with
employers and workers’ organizations led to the adoption of new rules on immigration in Spain and to the

tact with their native country. In Senegal for instance,
expatriates are organized in trade unions.

² Employers and trade unions are now working together to

regularization of some 700,000 irregular migrant work-

ﬁght the spread of HIV/AIDS, which is a tragedy for Af-

ers (Textbox VIII.6). Without the support of social

rica. Migrant workers are particularly vulnerable. ILO

partners, no government could risk embarking on such a

and others have shown that the workplace is the best

major operation.

starting point for prevention campaigns and that work-

² Trade unions were key promoters of the ICRMW. A

ers are keener to participate if there is union support.

similar eﬀort is now being contemplated to promote the

Unfortunately, in some countries, migrants are still

ratiﬁcation of ILO Conventions Nos. 97 and 143.

barred from joining trade unions, which is therefore not

² Unions can also play a role in addressing the question of

only a violation of a fundamental right but also an obsta-

brain drain, a key issue for African countries. According

cle to badly-needed campaigns to save people’s lives.

to the World Health Organization (WHO), 50 per cent
of African doctors are likely to leave their country of

Today’s challenge is to strengthen social dialogue on migra-

origin. Every year, Africa loses some 20,000 of its highly

tion at the national level. Tomorrow’s challenge will be to

skilled professionals. It has been calculated that this is

initiate genuine tripartite migration policy development at

costing governments, employers and workers as taxpay-

regional and international levels. There is certainly a will in

ers US$4 billion a year. Trade unions in industrialized

the trade union movement to move in this direction.

countries are now campaigning for ethical migration in
order to avoid depriving Africa of the talents it needs

Trade unions in countries of origin can:

to improve the welfare of its population. In a number

² assist in oﬀering pre-departure orientation and training;
² negotiate for standard employment contracts in accord-

of African countries, including Kenya, trade unions are

ance with international standards;

campaigning to negotiate improvements in the health
sector by promoting higher health budgets and better
working conditions for nurses and doctors.

² lobby for abolition of recruitment fees;
² provide migrants with trade union contact names and

² Remittances have become a key source of ﬁnancial
ﬂows to the developing countries (Section IV.4). Trade
unions, such as the AFL-CIO, have negotiated arrange-

addresses;

² provide referral services for migrants suﬀering from abuse;
² ensure migrant women’s protection from discrimination
and from falling victims to traﬃcking.

ments with local banks to reduce the cost of transfers for
migrants. This encourages both better use of remittances and more transparency in transactions.

² Bilateral and multilateral agreements between trade

Trade unions in destination countries can:

² lobby for legislation on equal treatment and non-dis-

unions from origin and destination countries are on

crimination in respect of employment conditions, social

the increase. Union Network International (UNI), the

security, etc.;

international trade union for white collar workers, has
introduced trade union passports, which allow migrant

² organize training on the rights of migrant workers;
² call for the repeal of provisions discouraging migrants
from joining trade unions;

workers to keep trade union membership and services
when they move to another country. Agreement between Moroccan and Spanish trade unions help combat irregular migration and the exploitation that goes
with it. Trade unions in Spain and in Mauritania have
an agreement to monitor the situation of Mauritanian
migrants in Spain and provide them with legal and other

²
²
²
²
²

include migrants in collective bargaining agreements;
cooperate in identifying abusive employment agencies;
help identify those involved in traﬃcking;
establish migrant workers rights’ committees;
lobby for the inclusion of a social clause in bilateral/international treaties.

assistance.

² In countries of origin (e.g., the Philippines), some trade
unions participate in government schemes to train migrants before they depart. This enables trade unions to

Source: ILO Bureau of Workers’ Activities (ACTRAV),
March 2006.
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two ILO speciﬁc Conventions Nos. 97 and 143 protecting migrant workers. These instruments are at the centre of the trade union movement activities for migrant
workers and promoting their ratiﬁcation is a key objective of any trade union campaign. There is no reason
why any worker, migrant or not, should be deprived of
the fundamental right to freedom of association, and
there are numerous reasons demonstrating that the
ability to exercise this right is good for migrants, for
national workers and for the economy.
Migrant workers are often to be found in dangerous occupations shunned by nationals. Indeed, one can
only guess that among the 6,000 workers who die every day at work from accident or work-related diseases
worldwide, many are migrant workers. 170,000 die
each year in agriculture, and construction counts for
55,000 deaths every year. Here also trade unions and
social dialogue can make a diﬀerence. Studies published11 by the ILO show that when there are social dialogue mechanisms at the workplace and when the
workforce is organized in trade unions, accidents can
be reduced by half.
The European Trade Union Confederation (ETUC)
has recently decided to adopt a more pro-active policy
on labour migration and has submitted a position paper as a contribution to the consultation process on
legal migration initiated by the EU. The complementarities of views became evident: while the EU addresses migration issues in terms of the need for high-

skilled migration and the ﬁght against irregular migration, the European trade unions have come forward with a position that places migrant workers’
rights at the top of the agenda, together with the need
to expand legal avenues for labour migrants, including
unskilled workers.
Migration is a labour issue and labour is not a commodity. As one well-known Swiss philosopher commented, referring to immigration in his country, “we
called for labour, and human beings came”.12 Dealing
with labour migration should require policies that take
account of the social dimensions of the phenomenon.
Enabling and respecting migrants’ right to freedom of
association is part of that social dimension.

VII.3 Facilitating
Social Cohesion
Social cohesion in destination countries will be facilitated considerably if discrimination against migrant
workers and their families can be addressed and eliminated. Moreover, appropriate measures assisting the
integration of migrants in society (see also Section
VII.2.3 above) and providing possibilities for family reuniﬁcation also play an important role in preventing
the marginalization of migrants and promoting social
cohesion.

TEXTBOX VII.7

VII.

Algeria-Morocco-Tunisia: Social Partner Consultations on Labour Migration
National social partner consultations speciﬁcally ad-

international standards, for research, and for improving

dressing labour migration have been established in Al-

labour migration data collection and dissemination. Par-

geria, Morocco and Tunisia. These consultations bring

ticipants facilitate exchange of information among the

together participants from government ministries and

respective government oﬃces and national social part-

departments, including labour ministries, national em-

ner organizations represented. These mechanisms were

ployer associations and trade union federations. These

initiated through an EU-supported project, “Managing

national mechanisms meet occasionally as capacity and

Labour Migration as an Instrument of Development in

resources permit. National tripartite capacity-build-

the Euro-Med Area, East Africa and West Africa”.

ing and policy concertation seminars convened jointly
by national partners and the ILO in 2005-06 achieved
agreement on priorities for advocacy on adoption of

Source: ILO (2007).
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VII.3.1 Addressing discrimination
Discrimination produces diﬀerential treatment in
labour markets, preventing equal opportunity, provoking conﬂict within the working population and undermining social cohesion. Discrimination reinforces attitudes that constrain certain identiﬁable groups to
marginalized roles and poor conditions in the work
force. The results of consistent denial of employment
opportunities, relegation to ghettoes, lack of education

or training opportunities, absence of police protection,
and multiple discriminations in community life are exclusion and ultimately, breakdown of social cohesion.
Migrant workers face various forms of discrimination
in employment and occupation, and discrimination
suﬀered by migrants often begins at the recruitment
stage. Diﬃculties in ﬁnding suitable employment often
result in highly qualiﬁed men and women doing relatively menial jobs.

TEXTBOX VII.8

The Principle of Non-Discrimination at the International,
Regional and National Levels
The principle of non-discrimination (on such grounds

of European countries (particularly the Nordic States)

as race, ethnic origin, sex, religion, etc.) is universally

grant foreign residents these rights at the local level

applicable and recognized in the International Bill of

after a certain period of lawful residence in the coun-

Rights (Universal Declaration of Human Rights, ICCPR

try. EU Member States are also obliged to aﬀord these

and ICESCR), international human rights treaties ad-

rights to nationals of other Member States resident in

dressing speciﬁc themes (ICERD, CAT, ILO Conven-

their territory. Moreover, access to employment or to

tion No. 111) or groups of persons (CEDAW, CRC and

the labour market is considered a sovereign prerogative

ICRMW) as well as regional human rights treaties, such

of States and can be limited although, in many OSCE

as the ECHR (Art. 14; Protocol No. 12), which has been

European countries, restrictions are generally lifted

ratiﬁed by most OSCE European States. It is also gener-

after two to ﬁve years of employment. As noted above in

ally accepted that the prohibited grounds of discrimi-

Section VII.1.2.2 on access to employment, the speciﬁc

nation listed in these instruments are not exhaustive

international instruments pertaining to the protection

and may include other grounds of discrimination, such

of migrant workers address this question (ILO Conven-

as nationality. Moreover, not all distinctions between

tion No. 143; ICRMW).

groups of person on such grounds are prohibited,
provided that they are prescribed by law, conform to a

In many OSCE countries, national labour legislation is

legitimate State objective and are justiﬁed on the basis

usually applicable to all workers and makes no distinc-

of objective and proportionate criteria.

tions on the basis of nationality, but application of this
legislation is problematic because it often aﬀords no

The European Court of Human Rights has ruled that

explicit protection to non-nationals and access is also

very good reasons must be given to justify distinctions

diﬃcult in practice. Applicability of anti-discrimination

on the basis of nationality (Gaygusuz v. Austria, 1996;

laws to distinctions on the grounds of nationality is also

Piorrez v. France, 2003).

incomplete. Some laws only prohibit discrimination on
certain grounds, such as race or sex, while laws relating

While human rights and labour rights are applica-

to distinctions on the basis of nationality are often lim-

ble to all without distinction based on nationality, the

ited. In the UK, for example, under the amended Race

international instruments recognize, either explicitly

Relations Act 1976, protection against discrimination

or implicitly, that certain rights are applicable in large

on the grounds of race and ethnic origin is now stronger

part to citizens only. For example, political rights, such

than protection against discrimination on the grounds

as the right to vote and stand for political oﬃce, are

of nationality.

limited to citizens (ICCPR, Art.25), although a number
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Discrimination prevents integration. The consequences of past policies that neither anticipated nor
prevented discrimination can be seen in ethnic ghettos, high unemployment, low school attainment, higher violence and crime rates in numerous countries. It
is evident that the longer migrants and their oﬀspring
live and work in a host society under discriminatory
provisions, the more likely it is that this prejudice and
discrimination will prevent them from reaching similar economic and educational attainments as the majority population (Taran et al., 2006). In some countries, the accumulated eﬀects of discriminatory acts in
the past have led to a contemporary environment that
is itself discriminatory.
ILO research in Western Europe and North America has shown signiﬁcant, consistent and disturbing
levels of discrimination in access to employment in all
countries surveyed (e.g. Bovenkerk et al., 1995; Goldberg et al., 1996; Colectivo IOE, 1996; Bendick, 1996;
Smeesters and Nayer, 1999; Allasino et al., 2004).
When all else is equal (qualiﬁcations, educational attainment, skills, language ability), persons of immigrant origin still face high net discrimination rates—
solely on the basis of name or appearance. Without
special attention, immigrants and their children will
end up over-represented in the ranks of the long-term
unemployed and at high risk of social exclusion.
Discrimination has a double impact on women.
Most job opportunities for women migrants are in unregulated sectors (agriculture, domestic services, sex
industry). The demand for women migrant workers
means that today, fully 50 per cent of all migrant workers are women. As noted above in Sections VII.1.1.2
and VII.1.3, the existence of occupational segregation
by gender in labour markets contributes to the increase
of multiple discrimination in countries of destination,
resulting in high levels of abuse and exploitation of
women migrant workers.
Addressing discrimination applies universally
across the labour market. While integration policies
may focus on “long-stayers” and permanent immigrants, no one should be subject to discriminatory behaviour, if social cohesion and labour market stability
are to be maintained.

Based on proven experience worldwide, a comprehensive and eﬀective agenda to prevent discrimination
and ensure social cohesion must include the following
policy elements:
² an explicit legal foundation based on relevant
international standards;
² outlawing racist and xenophobic discrimination, behaviour and action;
² outlawing sex discrimination and gender inequalities in the labour market;
² administrative measures to ensure full implementation of legislation, and accountability for
all government oﬃcials;
² an independent national human rights/anti-discrimination institution with powers to address
discrimination against non-citizens;
² respect for diversity and multicultural interaction;
² emphasis on positive images of diversity and of
migration in news and communications media;
² inclusion of multi-cultural and diversity training
in educational curricula;
² cooperation with civil society and community
groups.
The UN Convention on the Elimination of All
Forms of Racial Discrimination (ICERD), the Convention on the Elimination of Discrimination Against
Women (CEDAW), and ILO Convention on Discrimination (Employment and Occupation), 1958 (No.111)
provide most of the necessary standards for national
legislation (Textbox VII.8); most OSCE participating
States have ratiﬁed these instruments. The three speciﬁc instruments addressing migrants, discussed in
Section I.2 above, provide the additional norms concerning foreign workers.
As also noted in Chapter I, the relevant sections of
the Durban Declaration and Programme of Action of
the 2001 World Conference Against Racism, Racial
Discrimination, Xenophobia and Related Intolerance
(the Durban Declaration and Plan of Action (UN,
2001)) provide a more detailed policy framework of
structures, measures and actions to be put in place in
order to act eﬀectively against discrimination against
migrant workers and other foreigners.
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[I]ntegration should be understood as a two-way
process based on mutual rights and corresponding
obligations of legally resident third country nationals
[foreigners] and the host society which provides for
full participation of the immigrant. This implies on
the one hand that it is the responsibility of the host
society to ensure that the formal rights of immigrants are in place in such a way that the individual
has the possibility of participating in economic, social, cultural and civil life and on the other, that immigrants respect the fundamental norms and values
of the host society and participate actively in the integration process, without having to relinquish their
own identity (EU, 2003b: 17-18).

An excellent national model of implementation is
the recently adopted Ireland National Action Plan
against Racism, titled appropriately Planning for Diversity. This oﬃcial commitment was drawn up by the
Department of Justice, Equality and Law Reform on
the basis of the Durban Declaration and Programme of
Action, following extensive consultation with employers’ organizations, trade unions, civil society groups
and migrant organizations (Ireland, 2005b).

VII.3.2 Integration
The concept of integration of migrants in the host
country is evolving and is interpreted diﬀerently in different contexts. It is all too often confused with assimilation. The European Commission has deﬁned integration as follows:

In November 2004, the EU Council of Ministers
adopted Conclusions on the common basic principles

TEXTBOX VII.9

Common Basic Principles for Immigrant Integration
Policy in the European Union
1. Integration is a dynamic, two-way process of mutual

logue, education about immigrants and immigrant

accommodation by all immigrants and residents of

cultures, and stimulating living conditions in urban

Member States.

environments enhance the interactions between im-

2. Integration implies respect for the basic values of
the European Union.

migrants and Member State citizens.
8. The practice of diverse cultures and religions is

3. Employment is a key part of the integration process

guaranteed under the Charter of Fundamental

and is central to the participation of immigrants, to

Rights and must be safeguarded, unless practices

the contributions immigrants make to the host soci-

conﬂict with other inviolable European rights or

ety, and to making such contributions visible.

with national law.

4. Basic knowledge of the host society‘s language, his-

9. The participation of immigrants in the democratic

tory, and institutions is indispensable to integration;

process and in the formulation of integration poli-

enabling immigrants to acquire this basic knowledge

cies and measures, especially at the local level, sup-

is essential to successful integration.

ports their integration.

5. Eﬀorts in education are critical in preparing im-

10. Mainstreaming integration policies and meas-

migrants, and particularly their descendants, to be-

ures in all relevant policy portfolios and levels of

come more successful and more active participants

government and public services is an important

in society.

consideration in public policy formation and im-

6. Access for immigrants to institutions, as well as to
public and private goods and services, on a basis

plementation.
11. Developing clear goals, indicators and evaluation

equal to national citizens and in a non-discriminato-

mechanisms are necessary to adjust policy, evaluate

ry way is a critical foundation for better integration.

progress on integration and to make the exchange

7. Frequent interaction between immigrants and

of information more eﬀective.

Member State citizens is a fundamental mechanism
for integration. Shared forums, inter-cultural dia-
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of integration policy, which are supposed to guide EU
Member States in the development of their policies in
this ﬁeld (Textbox VII.9). It is important to note both
documents emphasize that integration is a “two-way”
process, with responsibilities and obligations for both
the host society and the migrant.
Whether migration is temporary or permanent
(Textbox VII.10) in nature, integration is necessary for
the following reasons:

² it guarantees health and safety in the workplace:
suﬃcient knowledge of the language for the
work in question is necessary and is particularly
important in respect of dangerous work where
migrants must be able to read warning signs on
machinery, etc.;
² it facilitates the exercise of migrants’ rights in
the workplace (employment and trade union
rights) and in the host community (social and
cultural rights);

TEXTBOX VII.10

Israel – The Ministry of Immigrant Absorption
Fields of Activity
The Ministry of Immigrant Absorption is responsiThe following challenges regarding immigrant absorp-

ble for providing government assistance to new im-

tion are anticipated in the years to come:

migrants and returning residents who have arrived in

² Initial absorption: Tailoring basic assistance to

Israel within the last decade - from their ﬁrst steps in
the country to their integration into every area of life in

each immigrant group according to its special

Israeli society.

character, including immigrants from communities
with a history of aliyah, and the ﬁrst pioneers from
new communities that will arrive in the future.

The Ministry’s policy is to foster integration through

² Employment: Making appropriate investments

concentrated investment in the following main processes:

² Identifying each new immigrants’ potential for

in order to prevent unemployment among im-

growth and contribution.

migrants and to enable immigrants to advance

² Developing appropriate opportunities for realizing

personally and professionally, while contributing to

such potential.

the Israeli economy.

² Providing resources for personal, family, and com-

² Education: Finding ways of promoting a sense of

munity assistance, at a level of quality that meets

membership in Israeli society among both chil-

the needs of new immigrants.

dren and adults from diverse immigrant groups,
while encouraging the preservation of their unique

In order to meet the needs of new immigrants, the

cultural identities.

² Community development: Consolidation of a

Ministry is committed to the following:

² Regulations, procedures, and budgets, which guar-

comprehensive approach to creating appropriate

antee the new immigrant’s eligibility for assistance.

absorption conditions at the level of the locality

² Provision of special services throughout the country,
in the areas of housing, employment, culture, etc.

and the community. On the one hand, assisting dis-

² Agreements with various organizations, which allow them to provide assistance to new immigrants

in terms of housing, social services, and education.

tressed groups and/or those in need of special help
On the other hand, fostering leadership among

during the absorption process.

talented immigrants who contribute to the commu-

² Participation with other government ministries and
public organizations in special joint projects for

nity through research, teaching, medicine, business
initiatives, cultural institutions, and the arts.

new immigrants.

² Coordination of assistance to new immigrants from
government ministries and local authorities.

Source: http://www.moia.gov.il/Moia_en/AboutOﬃce/
FieldsOfActivity.htm.
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TEXTBOX VII.11

Information and Resource Centre for Migrants in Portugal
² becomes part of trans-national networks promot-

Oﬃcially opened on 5 January 2001, the project, In
Each Face... Equality in Portugal, is ﬁnanced by the Euro-

ing an added value in European terms to achieve

pean Social Fund (ESF) – European Regional Develop-

these goals.

ment Fund (ERDF). The project is a result of the close
cooperation between IOM and the High Commissioner

To better disseminate the information, the Informa-

for Immigration and Ethnic Minorities (ACIME), based

tion Centre created an infrastructure that would allow

on a Cooperation Agreement between the Portuguese

a network with all the information deemed useful for

Government and IOM signed on 15 December 1997.

immigrants and ethnic minorities. Produced by IOM,
ACIME and by other public and private entities respon-

The project has ﬁve activities:

sible for training and integration sessions, this informa-

² seminars and workshops;
² interactive website;

tion covers the following areas:

² legislative and other measures to ﬁght discrimina-

² CD-ROM;
² television spot;

tion against communities and ethnic minorities;

² legal status of the immigrant in Portugal;
² placement in the labour market, including access

² Information and Resource Centre

to training;

² access to social security, health care, the educa-

The Information and Resource Centre is a result of the

tional system and other social rights.

cooperation among the Junta de Freguesia de Benﬁca,
the IOM Mission in Portugal, and the High Commis-

The Centre is also a depository of international studies

sioner for Immigration and Ethnic Minorities (ACIME).

about the migratory process and its management.

In this protocol, the Junta de Freguesia de Benﬁca
granted IOM the Portas de Benﬁca building, while IOM

IOM is responsible for the management and operation

took care of the building’s recovery works.

of the Centre through a Commission constituted by repThe Centre plays an important role in providing sus-

resentatives of three institutions (i.e. Junta de Freguesia

tained and eﬀective integration policies for immigrant

de Benﬁca, IOM and ACIME) to handle management

communities and ethnic minorities. Its mission is to

and operational issues. The Centre continues to col-

collect and make available information about the im-

laborate with the Servico de Estrangeiros e Fronteiras

migrant communities and ethnic minorities in Portugal.

(SEF-Immigration) and the Inspeccao Geral do Trabalho

In particular, the Centre:

(IDICT-Labour Inspection), two of the most important

² collects, makes available and gives useful information that is relevant to the promotion of and

oﬃces involved in the granting of the Autorizacao de
Permanencia.*

harmonious integration of the immigrant communities and the ethnic minorities and to ﬁghting

Source: IOM (2005).

exclusion and all forms of discrimination which
they may suﬀer;

² cooperates with other national institutions (governmental and non-government) and facilitates the
inter-institutional cooperation to achieve the goals

* Autorizacao de Permanencia is granted to foreign citizens so
long as they have a valid work contract in Portugal under the Decreto-Lei (Decree-Law) No. 4/2001 regulating the conditions for
entry, residence, exit and removal of foreigners from the national
territory.

of promotion of integration and of ﬁghting against
exclusion and all forms of discrimination against
these communities;
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² it prepares for the eventual return of the migrant to the country of origin: e.g., knowledge of
the language, culture and other values learnt in
the host country will assist the migrant in his or
her endeavours on returning home.
Knowledge of the language and the acquisition of
additional skills (e.g., through vocational training) ensure that migrants are active in the labour market of the
destination country. This in turn, together with the development of improved employment prospects, knowledge of the language, culture and society of the destination country, and the right to have their family members join them (Section VII.3.3), clearly assists migrant
workers in their possible settlement in the host society.
If migrant workers are more active in the labour market, the host country will beneﬁt from reduced unemployment rates among the foreign labour force and,
consequently, lower costs for the administration.
In the same way that the establishment of information and resource centres for migrants in countries of
origin (Section III.3.3.1 above and Textbox III.2) can
play an important role in assisting them to prepare for
employment and life abroad, such centres in destination countries can assist greatly in their integration in
the host society. The Information and Resource Centre for migrants in Portugal is a good example of such
a body, which undertakes this task as well as other important activities (Textbox VII.11).

VII.3.3 Family reunification
Although there is no unequivocal right to family reuniﬁcation in international human rights law, despite
repeated references to the family as a basic unit of society,13 the speciﬁc ILO instruments protecting migrant
workers and ICRMW stipulate that family reunion
should be facilitated.14 Clearly, this means that States
should not deliberately create obstacles to make family
reuniﬁcation impossible or more diﬃcult. Moreover,
in practice, policy-makers ﬁnd it more diﬃcult to justify, for humanitarian reasons, the denial of family reunion to migrants who have been lawfully resident in the
destination country for more than one year.
In Europe, family unity is also safeguarded by a
number of Council of Europe instruments. With refer-

ence to ECHR (Art. 8), which protects the right to respect for family life, the European Court of Human
Rights has found violations in cases where disproportionate restrictions have been placed on this right in
the context of the expulsion of foreigners or their admission into a State party (e.g., Boultif v. Switzerland,
2001; Sen v. Netherlands, 2001). The (Revised) European Social Charter (Art.19(6)) and the European Convention on the Legal Status of Migrant Workers (ECMW) (Art.12) also contain speciﬁc provisions on family reuniﬁcation, although they are based on reciprocity
and thus only apply to lawfully resident migrant workers from other contracting parties. By far the strongest
right to family reunion is found in European Union
law, where the spouse, registered partner, dependent
children up to the age of 21 and dependant relatives in
the ascending line, irrespective of their nationality,
have a clear right to join the EU national employed or
resident in another Member State (EU, 2004b: Arts.2(2)
and 3(1)). Spouses and children of third-country nationals lawfully resident in most EU Member states also have a qualiﬁed right to family reuniﬁcation under
Directive 2003/86/EC (EU, 2003d) (Textbox VII.12),
which should have been transposed in all participating
EU Member States by 3 October 2005.
As a general rule, family reuniﬁcation does not appear to have given rise to signiﬁcant problems for the
majority of States admitting migrants for permanent
settlement. For example, in New Zealand, there is provision for reuniﬁcation of “close family members of
migrants who have obtained New Zealand residence”.
Similarly, Australia reports that its immigration policy
“includes a family reunion component”. The relatively
liberal position in Canada is discussed in Section
VI.3.1.3 above.
Countries which do not admit migrants for permanent settlement from the outset but which issue medium or long-term residence permits, do not appear to
have confronted major diﬃculties in facilitating family
reuniﬁcation. For example, the UK’s legislation “allows for the spouse and minor children of a person
who holds a work permit for a period of more than 12
months to accompany that person”. Similarly, France
has enacted special measures to facilitate the arrival of
family members of “permanent” migrant workers.
These measures include a pre-arrival and a post-arriv-
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al visit to the family to inform them of social policy, as
well as their rights and duties in France.
The notion of family reuniﬁcation has caused a certain amount of friction between origin and destination
countries, in particular in relation to temporary or
time-bound labour migration. In this regard, ILO
Members are encouraged to facilitate the family reuni-

ﬁcation of temporary and even seasonal migrants who
are legally resident in the country. In adopting the
Guidelines on Special Protective Measures for Migrant
Workers in Time-Bound Activities, the Tripartite
Meeting of Experts on Future ILO Activities in the
Field of Migration stated that “even in the case of seasonal and special purpose workers countries should favourably consider allowing family migration or reuniﬁcation” (ILO, 1997: Annex I, para.6.1).

TEXTBOX VII.12

Council Directive 2003/86/EC
on the right to family reuniﬁcation
(EU, 2003d)
The key features of this Directive are as follows:

² It is only applicable to third-country nationals
holding a residence permit of one year or more
and with “reasonable prospects of permanent

Swiss law, however, does not authorize family reuniﬁcation for temporary residents, whether they are
seasonal workers, trainees or other foreigners residing
in Switzerland for a short period. In France, only migrants who have lived legally in the country for a period of at least two years, holding as a minimum an annual residence permit, can apply for family reuniﬁcation. In Spain, a one-year waiting period for family reuniﬁcation is imposed in respect of non-EU nationals,
which excludes most temporary migrant workers.

residence”.

² Only the spouse and minor children have a right
to join the sponsor (EU Member States retain the
discretion whether to admit other family members).

² The right to family reuniﬁcation, however, can be
qualiﬁed by a number of optional conditions relating to the possession of accommodation, sickness insurance, and stable and regular resources.

² Member States may also impose a waiting period
for up to 2 years and restrict the admission of

While Canada’s legislation provides that “dependants of temporary foreign workers who accompany the
worker to Canada are allowed to work and study in
Canada, ... spouses and children of workers are required to obtain employment or student authorizations, as the case may be, prior to commencing work or
study”. No family reuniﬁcation, however, is permitted
for migrant workers entering Canada under the Seasonal Agricultural Workers Programme. Similarly,
family reuniﬁcation is not permitted under the UK’s
low-skilled temporary labour migration schemes,
namely the Seasonal Agricultural Workers Scheme
and the Sectors Based Scheme.

family members on the grounds of public order,
public security or public health.

² The Directive is not applicable in Denmark, Ireland and the United Kingdom.
The Directive also contains a number of controversial
optional integration conditions, which may qualify the
right to family reuniﬁcation still further, and the European Parliament has challenged these provisions before
the European Court of Justice as contrary to the right
to family life in Article 8 of the European Convention
on Human Rights (ECJ, 2003b: Case 540/03).

As regards which family members should be entitled to family reuniﬁcation, ILO Convention No. 143
states that these should include “the spouse and dependent children, father and mother” (Art.13(2)). The
ICRMW deﬁnition is broader in the sense that it applies to unmarried partners “who have with the migrant worker a relationship that, according to applicable law, produces eﬀects equivalent to marriage”, but
also narrower in the sense that it encompasses only
“minor dependent unmarried children” (Art.44(2)). In
this respect, the deﬁnition of family for the purpose of
family reuniﬁcation in the Revised European Social
Charter is similar.15 Several countries have diﬃculties
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with introducing a broader deﬁnition. Austria considers that “family immigration applies only to the spouse
and minor children (with the exception of) nationals of
(certain) third States granted favourable conditions
under EU law. Similarly, in France, only the spouse
and minor children born to the couple are permitted
to be reuniﬁed with the migrant worker, as is the case
in the United Kingdom, unless “exceptional circumstances” pertain.
Finally, eligibility for family reuniﬁcation may be
diﬀerent for men and women migrants. While both
men and women may be excluded by law from joining
their family members, women may ﬁnd their eligibility
for family reuniﬁcation aﬀected by rules and regulations that appear neutral but are not so in their impact.
For example, government policies imposing ﬁnancial
restrictions on persons seeking to sponsor family members, while seemingly gender-neutral, can have a disproportionately negative impact on women migrants.
Due to occupational segregation in lower paid jobs,
women migrants’ earnings are often lower than men’s
and below the ﬁnancial income requirements that
makes them eligible to sponsor relatives.16

VII.4 Enhancing
Social Welfare
The social welfare of migrant workers and their
families in destination countries is enhanced by proper access to health care, housing and education on
equal terms to those aﬀorded nationals. These areas
are also manifested strongly in important social rights
protected in international human rights and labour
law and to which nearly all OSCE participating States
are committed.

ard of physical and mental health”.18 In General Comment No. 14 on the right to the highest attainable
standard of health, under the heading “speciﬁc legal
obligations”, the UN Committee on Economic, Social
and Cultural Rights emphasizes that
[i]n particular, States are under the obligation to respect the right to health by, inter alia, refraining
from denying or limiting equal access for all persons, including prisoners or detainees, minorities,
asylum seekers and illegal immigrants, to preventive, curative and palliative health services; abstaining from enforcing discriminatory practices as a
State policy...” (UN ECOSOC, 2000a: para.34) (Original emphasis).
The reference to “preventive care” here is important because it underlines that the right to health is a
holistic concept, which goes beyond the provision of
mere medical treatment.
With regard to those international instruments
speciﬁcally relating to migrant workers,19 particular
attention should be given to ICRMW, which stipulates
explicitly that emergency medical treatment must be
available to all migrant workers and their families on
equal terms with nationals and cannot be denied to
those in an irregular situation.20 While this provision is
clearly an important addition to international human
rights standards in this area, because of the explicit
recognition that irregular migrants should not be denied health care, its emphasis on emergency medical
treatment falls short of the holistic approach deﬁned
above which guarantees access to preventive care.
More extensive rights, however, appear to be aﬀorded
migrant workers in a regular situation. ICRMW’s Articles 43(1)(e) and 45(1)(c) add that regularly present
migrant workers and family members, respectively,
should be granted equal treatment with nationals as
regards “access to ...health services”.

VII.4.1 Health care
General international human rights law provides
for the right to health care without any distinction
based on nationality or legal status.17 In this regard,
Article 12(1) of the ICESCR reads: “The States Parties
to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable stand-

In countries such as Croatia and the Netherlands,
migrants have equal access to health care services with
nationals. In other countries such as Israel and Japan,
it is the employer’s responsibility to ensure adequate
health care for migrant workers, although no reference
is made to members of their families. In Australia,
health care provisions may also be regulated by bilater-
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al or multilateral agreements. In Canada’s Province of
Ontario, health coverage is only extended to migrant
workers who have an authorization to work with a speciﬁc employer and in a speciﬁc occupation, which has
been issued for at least six months.

VII.4.2 Housing
In practice, the availability of adequate housing or
accommodation for migrant workers can be a particular problem in a number of countries and regions,
where accommodation is generally scarce and especially in large cities, where there is a shortage of public
housing or where private accommodation is unaﬀordable for many migrant workers, including those with
their families. The right to an adequate standard of living stipulated in international human rights law includes the right to housing and, in principle, is applicable to all persons regardless of nationality or legal status.21 In its General Comment on the right to adequate
housing, the Committee on Economic, Social and Cultural Rights underlines that
[t]he right to adequate housing applies to everyone...
[I]ndividuals, as well as families, are entitled to adequate housing regardless of age, economic status,
group or other aﬃliation or status and other such
factors. In particular, enjoyment of this right must,
in accordance with article 2(2) of the Covenant, not
be subject to any form of discrimination (UN
ECOSOC, 1992).
The Committee has adopted a broad understanding
of the right to housing stating that it “should not be interpreted in a narrow or restrictive sense which equates
it with, for example, the shelter provided by merely
having a roof over one’s head or views shelter exclusively as a commodity”, but that “it should be seen as
the right to live somewhere in security, peace and dignity” (UN ECOSOC, 1992: para.7). Moreover, the
Committee has identiﬁed a number of aspects in the
concept of adequacy, including accessibility, and in this
regard has emphasized that “disadvantaged groups
must be accorded full and sustainable access to adequate housing resource”, that such groups “should be
ensured some degree of priority consideration in the
housing sphere”, and that “both housing law and policy
should take fully into account the special housing needs

of these groups” (UN ECOSOC, 1992: para.8(e)). In revised guidelines on state reporting under ICESCR, the
Committee also urges Contracting Parties to take steps
“to ascertain the full extent of homelessness and inadequate housing within its jurisdiction” and that detailed
information should be provided in state reports about
“those groups within society that are vulnerable and
disadvantaged with regard to housing” (UN ECOSOC,
1992: para.13).22 In these guidelines, the Committee’s
list of disadvantaged and vulnerable groups includes,
inter alia, migrant workers and “other especially aﬀected groups” (UN ECOSOC, 1992: 100).
Since the adoption of the ESC Committee’s General
Comment, the UN Special Rapporteur on adequate
housing as a component of the right to an adequate
standard of living has welcomed the attention given to
housing and discrimination issues in the Durban Declaration and the Programme of Action of the 2001 World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance (UN, 2002: para.40).
The Programme of Action “recommends that host countries consider the provision to migrants of adequate social services, in particular in the areas of health, education and adequate housing, as a matter of priority” and
urges all states to prohibit discriminatory treatment
against foreigners and migrant workers, including in the
ﬁeld of housing (UN, 2002: paras.33 and 81).
Equality of treatment in respect of accommodation
is speciﬁcally provided for in ILO Convention No. 97
(Art.6(1)(a)(iii)) and covers the occupation of a dwelling to which migrant workers must have access in the
same conditions as nationals. On the other hand, this
provision cannot be taken to refer to access to home
ownership or consequently to the various forms of
public assistance which may be granted with a view to
facilitating property ownership. Under these circumstances, the provisions of national legislation reserving
for nationals the beneﬁt of various subsidies and other
forms of public assistance for the purpose of acquiring
the ownership of their own homes, as well as national
regulations limiting or restricting the right to foreigners to acquire immovable property, do not come within the scope of this article.23
ICRMW also includes an equality provision for
lawfully resident migrant workers aiming at “access to
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housing, including social housing schemes, and protection against exploitation in respect of rents” (UN,
1990: Art.43(1)(d)). However, governments are not required to give project-tied or speciﬁed-employment
workers access to social housing on an equal footing
with nationals (Arts.61(1) and 62(1)).
In the EU, equality of treatment between nationals
and citizens of EU Member states with regard to housing applies both to the occupation of housing and access to home ownership (EU, 1968: Art.9(1)).
In some countries such as Canada (Province of Ontario) and Switzerland, migrant workers must meet
residence requirements in order to obtain public housing. Under its bilateral and multilateral agreements
(Canada-Caribbean and Mexican Seasonal Agricultural Workers Programme, NAFTA, the Canada-Chile
Free Trade Agreement, and the General Agreement on
Trade in Services (GATS)), Canada makes provisions
for accommodation. In Asia, Singapore has introduced
guidelines to encourage employers to improve the
standards of accommodation for migrant workers, including schemes to promote dormitory housing and
subsidized public housing. Italy provides accommodation services to its non-EU documented migrant workers urgently requiring accommodation, whereas in
some countries like Cyprus, employers are bound to
provide minimum standards of accommodation, which
are subject to inspection. In the UK, agricultural employers are responsible for the provision of clean and
sanitary accommodation to migrant workers under the
SAWS (Textbox VI.11).

VII.4.3 Education
Universal human rights standards proclaim that
everyone has the right to education and that, at a minimum, access to primary or elementary education
should be free to all children without any distinction
whatsoever (UN, 1948: Art.26; UN, 1966a: Art.13;
CRC, 1989: Arts.2 and 28(1)(a); UNESCO, 1960:
Art.4(a); ICRMW, 1990: Art.30). In practice, however,
most OSCE participating States also apply this latter
obligation in respect of secondary school children because of legal compulsory schooling requirements.
The Committee on Economic, Social and Cultural
Rights emphasizes the role of education as a human

right and its integral connection with the enjoyment of
other human rights:
Education is both a human right in itself and an indispensable means of realizing other human rights.
As an empowerment right, education is the primary
vehicle by which economically and socially marginalized adults and children can lift themselves out of
poverty and obtain the means to participate fully in
their communities (UN ECOSOC, 1999: para.1).
ICESCR stipulates that the right to education is to
be enjoyed by “everyone”. There are no qualiﬁcations
precluding non-nationals from beneﬁting from this
right (UN, 1966a: Art.13).24 In its General Comment
on the right to education, the Committee on Economic, Social and Cultural Rights conﬁrms that “the principle of non-discrimination extends to all persons of
school age residing in the territory of a State party, including non-nationals, and irrespective of legal status”
(1999: para.34) (Emphasis added). Although mainly
concerned with civil and political rights, ECHR also
provides for a right to education. The ﬁrst sentence of
Article 2 of the First Protocol to ECHR stipulates unequivocally that “[n]o person shall be denied the right to
education”. When read in conjunction with Article 14
(the non-discrimination clause), this provision clearly
applies on a non-discriminatory basis to both nationals
and non-nationals who are within the territory of a
Contracting Party unless there is an objective and reasonable justification for the differential treatment
(Textbox VII.8).
VII.

Despite the existence of these clear international
and regional human rights provisions guaranteeing education to all persons irrespective of nationality and legal status, the children of irregular migrants in particular face legal, administrative and practical obstacles in
accessing education in their country of residence.
These obstacles include the refusal of school principals
to enrol the children of irregular migrants in primary
and secondary schools; the existence of obligations on
oﬃcial institutions, which are also applicable to teachers, to denounce or report irregular migrants; diﬃculties encountered with the recognition of the education
of such children, both in the destination country and
on their return to the country of origin under readmission agreements or otherwise; and the greater mobility
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of irregular migrants and the poorer conditions in
which they frequently live, which may adversely impact
on their children’s educational development (Cholewinski, 2005:36-38). Needless to say, some of these obstacles, particularly those relating to problems with recognition of prior education and poorer living conditions, are also applicable to the children of lawfully resident migrant workers.

VII.5 Social Security
The world community, through widely accepted international human rights standards, recognizes the
right to social security for everyone, including social
insurance (UN, 1948: Art.22; UN, 1966a: Art.9).25 Social Security26 was also conﬁrmed as a basic human
right during the General Discussion on Social Security
at the International Labour Conference in 2001 (ILO,
2001a: para.2).
Migrant workers are confronted with particular
diﬃculties in the ﬁeld of social security, as social security rights are usually related to periods of employment or contributions or residency. They risk the loss
of entitlements to social security beneﬁts in their
country of origin due to their absence, and may at the
same time encounter restrictive conditions in the host
country with regard to their coverage by the national
social security system. Migrant workers have speciﬁc
interests in:
² obtaining equal access to coverage and entitlement to beneﬁts as national workers;
² maintaining acquired rights when leaving the
country (including the export of beneﬁts);
² beneﬁting from the accumulation of rights acquired in diﬀerent countries.27

VII.5.1 Restrictions to migrant workers’
social security rights
Migrant workers often face diﬃculties with regard
to social security coverage and entitlement to beneﬁts,
which national workers do not face. These diﬃculties
are due to a number of factors, such as the principle of
territoriality, which limits the scope of application of

social security legislation to the territory of a country,
with the consequence that its nationals working abroad
are not covered by such legislation and therefore not
entitled to beneﬁts. Migrant workers’ rights can also
be aﬀected by the principle of nationality, the application of which may result in the exclusion of foreigners
from coverage or entitlement to beneﬁt. While such
discriminatory rules can be found in some countries,
few go so far as to deny any social security coverage to
foreigners. Discrimination can also be attributable to
the lack of bilateral or multilateral social security agreements, through which social security rights, acquired in
the country of employment, are maintained and which
provide for the export of beneﬁts from the country of
employment to the country of origin.

VII.5.2 ILO standards for the protection
of migrant workers’ social security rights
ILO Conventions Nos. 97 and 143 provide for
equality of treatment between regular migrant workers
and nationals in the area of social security, subject
though to certain limitations. Further guidance in this
regard is provided by ILO social security standards. All
current ILO social security standards28 deﬁne personal
scope of coverage irrespective of nationality and almost all contain similar clauses on equality of treatment between nationals and foreign workers in the
host country,29 and most of them contain special nondiscrimination clauses, such as, for example, the Social
Security (Minimum Standards) Convention, 1952 (No.
102).30 In addition to these instruments, the ILO has
adopted several standards, which deal speciﬁcally with
the protection of migrant workers’ social security rights
(Textbox VII.13).
Without touching the essential content of national
laws, the principal objective of ILO Conventions in this
ﬁeld is coordination as regards the elimination of any
obstacle in the way of the application of national laws.
The eﬀect of national rules is modiﬁed only insofar as
it is necessary to guarantee to migrant workers complete and continuous protection on the basis of eﬀective equality.
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TEXTBOX VII.13

Speciﬁc ILO Standards Protecting the Rights of
Migrant Workers to Social Security
² The Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)speciﬁcally establishes the right
to equality of treatment for foreign workers of any other State which has ratiﬁed the Convention, in respect
of workmen’s compensation for industrial accidents and provides for the export of beneﬁts of foreign workers
covered by the Convention, but only insofar as the ratifying State provides for such export of beneﬁts for its own
nationals.
² TheEquality of Treatment (Social Security) Convention, 1962 (No. 118) provides for the right to equality of
treatment with regard to all nine branches of social security. For each of the nine branches that it accepts, a
State party to the Convention undertakes to grant within its territory to nationals of any other State that has
ratiﬁed the Convention equality of treatment with its own nationals. It also provides for some ﬂexibility by
permitting the exclusion of non-nationals in cases where beneﬁts or parts of beneﬁts are payable wholly out of
public funds. The Convention further provides for the maintenance of acquired rights and the export of beneﬁts. In essence, a State party to Convention No. 118 has to ensure the provision of beneﬁts abroad in a speciﬁc
branch for its own nationals and for the nationals of any other State that has accepted the obligations of the
Convention for the same branch, irrespective of the place of residence of the beneﬁciary.
² The Maintenance of Social Security Rights Convention, 1982 (No. 157), and Recommendation (No. 167) institute
an international system for the maintenance of acquired rights and rights in the course of acquisition for workers who transfer their residence from one country to another, and ensure the eﬀective provision of the beneﬁts
abroad when they return to their country of origin. Under this Convention, the maintenance of acquired rights
has to be ensured for the nationals of other States parties to the Convention in any branch of social security in
which the States concerned have legislation in force. Within this context, the Convention provides for the conclusion of bilateral or multilateral social security agreements. In addition, the Recommendation contains model
provisions for the conclusion of such agreements.
Source: ILO, Social Security Department (SECSOC), 2006.

VII.5.3 Social security standards and
irregular migrant workers

irregular migrant workers in a number of countries
(Textbox VII.14).

Relevant ILO social security instruments are silent
regarding the protection of irregular migrant workers.
One exception, however, can be found in ILO Convention No. 143, which stipulates that irregular migrant workers shall have the same rights as regular migrant workers concerning social security beneﬁts arising out of past employment (Art.9(1)). This provision
particularly must be understood for the purpose of acquiring rights to long-term beneﬁts. Within this context, it appears that the wording “past employment”
refers to past periods of legal as well as illegal employment.31 In practice, some social security rights and
particularly access to medical treatment are aﬀorded

VII.5.4 Social security protection through
social security agreements
The best way to ensure migrant workers’ social security protection is through the conclusion of multilateral or bilateral social security agreements. Multilateral agreements, in comparison to bilateral agreements, have the advantage of generating common
standards and regulations and so avoiding discrimination among migrants from various countries of origin
who otherwise might be granted diﬀering rights and
entitlements through diﬀerent bilateral agreements.
In addition, a multilateral approach also eases the bu-
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TEXTBOX VII.14

The Situation and Some Best Practices Regarding Social Security
Rights of Irregular Migrant Workers
The bottom line with regard to access to social beneﬁts

for health care. Social security in these countries is

for irregular migrant workers seems to be emergency

disconnected from the question of whether a person is

health care (e.g. Belgium, Czech Republic, Finland,

regular or irregular as regards working or staying in the

France, Mexico, Norway and Spain). Irregular migrant

country. As soon as a person is staying on the territory,

workers have the same right to urgent medical care as

(whatever the legal nature of the professional activity or

regular residents (or workers) in the country. However,

stay), the person is supposed to take out a public health

the way in which the access to emergency health care is

insurance through one of the sickness funds operating

guaranteed can diﬀer from country to country; the same

in the country. In reality, a tiny minority of irregular

can be said for what is understood as emergency care.

migrant workers is socially insured for health care in
those countries as either the worker refrains from self-

In some countries (e.g. Sweden and Turkey), an ir-

disclosure and/or does not have the ﬁnancial means to

regular migrant worker in need of urgent care can be

pay for health insurance. In the event of an emergency,

treated by a medical doctor. However, the patient in

irregular migrant workers are guaranteed health care

this situation is obliged to refund the costs for the de-

treatment irrespective of whether they are insured or

livered health care. It should be mentioned that Turkey

not. The costs for such treatment are borne by the local

is currently revising its Fundamental Law for Social

authorities through social assistance or social welfare.

Services and Welfare, whereby it is planned to provide
some basic social and medical support for unlawful

In Belgium, the legislation governing employment in-

migrant workers. Mexico will provide emergency health

jury compensation is a matter of public policy and hence

care to any person whose condition poses a grave threat

mandatory: the nullity of a contract concluded with a

to physical integrity or life. No limitations are imposed

worker in an irregular situation cannot be invoked in or-

for reason of nationality or migratory status. In Albania,

der to evade payment of compensation. If the employer

the Hospital Care Law obliges both public and non-pub-

is not insured, it is the Employment Injury Compensa-

lic hospitals to give free treatment to Albanians and for-

tion Fund that pays and subsequently claims from the

eign citizens (even when the latter are illegally in Alba-

employer. If a worker who is to be paid compensation

nia) if they are in need of emergency care. In the Czech

has not been aﬃliated to the scheme, the employer is

Republic and Switzerland, irregular migrant workers are

liable to pay contributions in arrears.

also granted access to emergency care, mainly through
social assistance. However, in both countries irregular
migrant workers are supposed to be socially insured

reaucratic procedures by setting common standards
for administrative rules implementing the agreement
(Holzmann et al., 2005: 25). A number of best practices can be identiﬁed.
EU Regulations related to the portability of social
security beneﬁts are probably the most comprehensive
example, at least insofar as it concerns the rights of EU
citizens. Regulation 1408/71/EEC (EU, 1971)32 ensures far-reaching portability of social security entitlements within the EU, to the extent that EU citizens do
not suﬀer any disadvantages in terms of social security

Sources: ILO, Social Security Department (SECSOC),
March 2006; Schoukens and Pieters (2004).

entitlements by moving from one Member state to another. Regulation 859/2003/EC (EU, 2003a) extends
the provisions of Regulation 1408/71/EEC to thirdcountry nationals so that they enjoy now the same
rights as EU nationals with regard to the portability of
social security coverage and beneﬁt entitlements when
moving within the EU.
Best practice examples are also the European-Mediterranean agreements from the 1990s between the EU,
its Member States, and the Maghreb countries of Algeria, Morocco and Tunisia (Section IX.1.3.3 below),
which contain far-reaching provisions on the portabil-
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ity of social security beneﬁts for migrant workers from
the Maghreb countries who live and work in the EU.
The EU also fosters cooperation in the area of social security with other neighbouring countries. The Barcelona Declaration in 1995 founded the European Mediterranean Partnership (EMP), making ten Mediterranean countries oﬃcial partners of the EU.33 Since
then, the EU has negotiated multilateral Association
Agreements with all Euro-Mediterranean partners. As
the sections on the coordination of social security use
more or less the same wording in the agreements, they
can serve as a blueprint for further association agreements with other countries and the EU (Holzmann et
al., 2005: 11-12).
Another comprehensive multilateral agreement is
the Caribbean Community and Common Market
(CARICOM) Agreement on Social Security (1997: 39),
which was signed with a view to harmonizing the social security legislation of its Member States. It explicitly refers to ILO Conventions in its Preamble and is
based on the three fundamental principles stated therein: equality of treatment for residents of the Contracting parties under their social security legislation; maintenance of rights acquired or in course of acquisition;
and protection of and maintenance of such rights notwithstanding the changes of residence among their respective territories. The provisions of the Agreement
are largely based on the model provisions for the conclusion of bilateral or multilateral social security instruments set out in ILO Maintenance of Social Security Rights Recommendation, 1983 (No. 167), and the
Agreement entered into force in 1997. Thirteen Member States have so far signed and ratiﬁed the Agreement, while twelve of these Member States have enacted domestic legislation to give legal eﬀect to it.

VII.5.5 Unilateral measures for the
protection of migrant workers’ social
security rights
Social security protection of migrant workers and
their families can best be achieved through ratiﬁcation
of the above social security conventions and their implementation through the conclusion of social security
agreements. In the absence of ratiﬁcation of the relevant conventions and conclusion of social security
agreements, some countries have developed unilateral

measures for the protection of migrant workers’ social
security rights, which comprise provision of:
² equality of treatment for national and migrant
workers as regards coverage of and entitlement
to social security beneﬁts;
² a requirement (liability) on recruitment agencies to pay social security contributions to the
national social security system for each worker
recruited for employment abroad (e.g. the Philippines, Indonesia);
² voluntary coverage for nationals working abroad
(e.g. France, Jordan, Philippines);
² the possibility of payment of retroactive contributions for returning migrant workers for periods abroad;
² waiving long qualifying periods in favour of migrant workers;
² crediting periods of insurance completed in another country for the purpose of giving migrant
workers immediate access to beneﬁts;
² medical coverage for family members of migrant workers who are left behind.

VII.5.5.1 Unilateral measures of destination
countries: health care beneﬁts for retired
returning migrant workers
Migrant workers who, upon retirement, return to
their country of origin and do not qualify for a pension
in the country of origin are not covered by the statutory health care scheme there. In order to overcome this
gap in protection, some destination countries in Europe reimburse retired migrant workers for their medical care expenses in their home countries, in a similar
way to the reimbursement of their own nationals who
temporarily travel or reside abroad. The Austrian
health system (Holzmann et al., 2005: 29), for example,
reimburses up to 80 per cent of the medical costs
which Austrian hospitals (or medical doctors) charge
the Austrian public health insurance. However, since
the Austrian health system is heavily subsidized, the
costs that hospitals charge to the public health insurance are only notional and do not reﬂect the actual,
much higher, costs.
VII.5.5.2 Unilateral measures of countries of
origin to extend social security coverage to their
nationals working abroad
In the absence of social security agreements, mi-
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grant workers are often excluded from the social security coverage of the country of employment and even if
they are covered by the statutory social security scheme
of that country, they are often unable to receive their
beneﬁts when returning to their country of origin.

Therefore, several countries have extended statutory
social security coverage to their nationals working
abroad, either through compulsory insurance or
through voluntary insurance (Textbox VII.15).

TEXTBOX VII.15

Unilateral Measures by Countries of Origin Protecting the Social Security
Rights of their Nationals Working Abroad
Some countries have used recruitment agencies as

sum, payable to the disabled worker or to the surviving

a lever to ensure that their migrant workers continue

designated beneﬁciary, as the case may be. Pakistan is

to be given at least some social security protection. A

now carrying out a feasibility study on the introduction of

very good example is provided by the Philippines where

a pension scheme for migrant workers abroad. One pos-

agencies, which recruit and provide Philippine seamen

sibility may be the setting up of a social security scheme

for the manning of foreign ships, are held responsible

for migrant workers based on voluntary contributions to

under a Memorandum of Agreement of 1988 for paying

individual accounts both for long-term and short-term

quarterly contributions to the social security system.

beneﬁts such as health care for members of the migrant

These contributions provide comprehensive coverage

workers’ families who stay in the home country.

under Philippine laws on social security, medical care
and employee’s compensation. Imposing on recruit-

Another possible way of extending national social se-

ment agencies a liability to pay social security contribu-

curity coverage is to oﬀer migrant workers the possibil-

tions was facilitated by the fact that, under the Philip-

ity of voluntary insurance in their home country. Jordan

pine law, contracts for overseas employment have to be

should be mentioned as an example for providing vol-

approved by the Department of Labour and Employ-

untary social insurance to its nationals working abroad.

ment, with the result that it was possible to impose

Voluntary insurance can be oﬀered in diﬀerent ways,

the registration of seamen with the Philippine social

either in the form of continuous optional insurance after

security system as one of the contract conditions.

a period of previous mandatory coverage or by allowing returning migrant workers to cover retroactively

Another example is provided by Pakistan, where

the periods during which they were employed abroad.

migrants are protected by a group insurance concluded

The latter option may be particularly attractive where

between the Bureau of Emigration and Overseas Employ-

migrant workers have received a lump-sum payment of

ment and the State Life Insurance Corporation. This

the social security rights, which they have acquired in

group insurance is ﬁnanced by a premium paid by ap-

the country of employment.

plicants on registration with the Bureau. It provides coverage in the event of two contingencies – disability and
death – for a period of two years. The beneﬁt is a lump

Source: ILO, Social Security Department (SECSOC),
2006.
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ENDNOTES
1

This and subsequent detail on Maghreb countries are drawn from the Report on Legislation Concerning International Migration in Central
Maghreb. Mohamed Saïb Musette, Monia Benjemia, Khadija Elmadmad, and Azzouz Kerdoun, ILO International Migration Paper 77E
(2006). Also in French : Rapport sur les législations relatives à la migration internationale au Maghreb Central, available at www.ilo.org/migrant/publ/imp-list.htm.

2

Pregnancy tests are, for example, required in Singapore and Malaysia.

3

ICRMW states: “Without prejudice to the terms of their authorization of residence or their permission to work and the rights provided for in
Articles 25 and 27 of the present Convention, migrant workers shall enjoy equality of treatment with nationals of the State of employment in
respect of: (a) protection against dismissal; (b) unemployment beneﬁts; (c) access to public work schemes intended to combat unemployment;
(d) access to alternative employment in the event of loss of work or termination of other remunerated activity, subject to Article 52 of the
present Convention” (UN, 1990: Art. 54). On the regional level of the Council of Europe, ECMW stipulates: “If a migrant worker is no longer
in employment, either because s/he is temporarily incapable of work as a result of illness or accident or because s/he is involuntarily unemployed, this being duly conﬁrmed by the competent authorities, s/he shall be allowed for the purpose of the application of Article 25 of this
Convention [re-employment] to remain on the territory of the receiving State for a period which should not be less than ﬁve months. Nevertheless, no Contracting Party shall be bound, in the case provided for in the above sub-paragraph, to allow a migrant worker to remain for a
period exceeding the period of payment of the unemployment allowance” (Council of Europe, 1977: Art.9(4)).

4

With 162 and 164 ratiﬁcations respectively.

5

The 2000 Observations of the CEACR on the application of Conventions Nos. 97 and 111 by Spain address the working conditions of migrant
workers, including those with an irregular status.

6

European Union law provides for a system of harmonizing and aggregating social security beneﬁts in Member States and EU rules now apply
to third country nationals moving within EU territory (EU, 2003a; 1972a; 1971), as well as to other third country nationals by virtue of Association Agreements that the EU has adopted with certain third countries (e.g. Bulgaria, Romania, Turkey and the Maghreb countries of Algeria, Morocco and Tunisia).

7

For more details, see ILO (1999a: paras. 306-309); moreover, Convention No. 97 (Art. 9(1)) only applies to rights which the worker has acquired by virtue of his or her employment and by fulﬁlling the other qualifying conditions required in the case of regular migrant workers.

8

ILO Recommendation No. 151 indicates, in para. 2, that documented migrant workers should be accorded equality of opportunity and treatment in terms of (a) access to vocational training and employment of their own choice on the basis of individual suitability for such training
or employment, account being taken of qualiﬁcations acquired outside the territory of and in the country of employment; and (b) retraining.
It has been recognized by ILO that, when temporary exceptions, allowed and authorized under Convention No. 143 (Art.14(a)), are taken into
account with regard to access to employment, it may in practice be more diﬃcult to provide equality of treatment in respect of vocational
training to certain categories of migrant workers, for example, seasonal workers (see ILO, 1999a: para. 378).

9

See http://www.word-federation.org/CETAB

10

E.g., ICCPR (UN, 1966b: Art.22(1)); ICESCR (UN, 1966a: Art.8); ICRMW (UN, 1990: Art.26 and 40).

11

See articles in ILO (2002c).

12

Max Frisch commenting on the European “guestworker programmes” in the 1960s.

13

See e.g. ICCPR: “The family is the natural and fundamental group unit of society and is entitled to protection by society and the State” (UN,
1996b: Art.23(1)).

14

LO Convention No. 143 (Art.13(1)) calls on every Contracting Party “to take all necessary measures which fall within its competence and collaborate with other Members to facilitate the reuniﬁcation of the families of all migrant workers legally residing on its territory”. ILO Recommendation No. 151 (para.14) provides that “representatives of all concerned, and in particular of employers and workers, should be consulted
on the measures to be adopted to facilitate the reuniﬁcation of families and their cooperation sought in giving eﬀect thereto”. ICRMW
(Art.44(2)) stipulates that “States Parties shall take measures that they deem appropriate and that fall within their competence to facilitate the
reuniﬁcation of migrant workers with their spouses or persons who have with the migrant worker a relationship that, according to applicable
law, produces eﬀects equivalent to marriage, as well as with their minor dependent unmarried children”.

15

See the Appendix to the Revised European Social Charter (Council of Europe, 1996) regarding interpretation of Article 19(6) relating to family reuniﬁcation.

16

For more details on gender diﬀerences with regard to family reuniﬁcation in the context of migration, see UN (2004: paras. 92-107).

17

Health care is also recognized as one of the traditional branches of social security, which is discussed in Section VII.5 on social security below
(see also Textbox VII.13 which includes information on the access of irregular migrant workers to emergency health care provision).

18

See also UDHR (UN, 1948: Art.25(1)): “Everyone has the right to a standard of living adequate for the health of himself/herself and of his/her
family, including food, clothing, housing and medical care and necessary social services.”
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ENDNOTES
19

The provision of adequate health care to migrant workers and members of their families outside employment is an area which is not addressed by either ILO Convention No. 97 or Convention No. 143. ILO Recommendation No. 86, para.12, stipulates that “in the case of migrants under government-sponsored arrangements for group transfer, medical assistance should be extended to such migrants in the same
manner as provided for nationals”, but no provision extends this access to other categories of migrants. ILO Recommendation No. 151,
para.2(i), refers to equality of opportunity and treatment in respect of conditions of life, including “health facilities”.

20

See ICRMW: “Migrant workers and members of their families shall have the right to receive any medical care that is urgently required for the
preservation of their life or the avoidance of irreparable harm to their health on the basis of equality of treatment with nationals of the State
concerned. Such emergency medical care shall not be refused them by reason of any irregularity with regard to stay or employment” (UN,
1990: Art. 28).

21

See UDHR (UN, 1948: Art.25(1)) and ICESCR (UN, 1966a: Art.11(1)). The latter provision reads: “The States Parties to the present Covenant
recognize the right of everyone to an adequate standard of living for himself/herself and his/her family, including adequate food, clothing and
housing, and to the continuous improvement of living conditions. The States Parties will take appropriate steps to ensure the realization of
this right, recognizing to this eﬀect the essential importance of international co-operation based on free consent”.

22

The General Comment cites UN ECOSOC, 1991: 88.

23

ILO Recommendation No. 86 stipulates in paragraph 10(a) that “migration should be facilitated by such measures as may be appropriate to
ensure that migrants for employment are provided in case of necessity with adequate accommodation”, whereas paragraph 16 of ILO Recommendation No. 151 also provides that: “with a view to facilitating the reuniﬁcation of families as quickly as possible ... each Member should
take full account of the needs of migrant workers and their families in particular in its policy regarding the construction of family housing,
assistance in obtaining this housing and the development of appropriate reception services”.

24

In this regard, see also UNESCO (1960: Art.3(e)), which explicitly requires State parties “[t]o give foreign nationals resident within their territory the same access to education as that given to their own nationals”.

25

For relevant Council of Europe instruments, see Council of Europe (1964, 1972, 1990).

26

Social security can be understood as “the protection which society provides for its members, through a series of measures, against the economic and social distress that otherwise would be caused by the stoppage or substantial reduction of earnings resulting from sickness, maternity, employment injury, unemployment, invalidity, old age and death; the provision of medical care; and the provision of subsidies for children” (ILO, 1989: 3).

27

Social security beneﬁts are traditionally divided into nine diﬀerent branches: medical care, sickness cash beneﬁt, unemployment beneﬁt, oldage beneﬁt, employment injury beneﬁt, family beneﬁt, maternity beneﬁt, invalidity beneﬁt, and survivors’ beneﬁt. For a detailed overview of
the ILO instruments on social security, see Humblet and Silva (2002: 41-45).

28

Social Security (Minimum Standards) Convention, 1952 (No. 102); Employment Injury Beneﬁts Convention, 1964 (No. 121); Invalidity, OldAge and Survivors’ Beneﬁts Convention, 1967 (No. 128); Medical and Sickness Beneﬁts Convention, 1969 (No. 130); Employment Promotion
and Protection against Unemployment Convention, 1988 (No. 168); and Maternity Protection Convention, 2000 (No. 183),

29

Their applicability to migrant workers is demonstrated, inter alia, by the fact that the ILO supervisory bodies have made speciﬁc reference to
migrant workers in the context of the regular supervision of, for example, the Employment Injury Beneﬁts Convention, 1964 (No. 121), and
the Medical Care and Sickness Beneﬁts Convention, 1969 (No. 130).

30

Article 68 of this Convention, applicable to all branches of social security, states that nationals and non-nationals should have the same rights
to social security. It also provides for some ﬂexibility by permitting the exclusion of non-nationals in cases where beneﬁts or parts of beneﬁts
are payable wholly out of public funds.

31

Recommendation No. 151, which accompanies Convention No. 143, recommends that migrant workers, irrespective of their status, who leave
the country of employment, should be entitled to employment injury beneﬁts (para. 34(1)(b)).

32

Regulation 883/2004/EC was adopted in 2004 as a follow-up to Regulation 1408/71/EEC. However, both a new implementing regulation and
supplements and appendices to the new regulation have not yet been completed.

33

Algeria, Egypt, Israel, Jordan, Lebanon, Morocco, Syria, Tunisia, Turkey and the Palestinian Authority. Cyprus and Malta were also part of
the original EMP, but joined the EU as full members in 2004. Libya has observer status.
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VIII. Measures
to Prevent or
Reduce Irregular
Labour Migration
² To avoid the creation of entire employment sectors and enterprises wholly dependent on irregular migrant workers. It has been argued that the
availability of irregular migrants to some employers enables their businesses to survive, because
they gain an unfair advantage over their competitors in terms of lower labour costs, and therefore
they have no incentives to restructure, modernize
and improve working conditions, etc. (Ghosh,
1998: 150-151).
² To prevent exploitation of irregular migrants by
employers, employment intermediaries or agents,
smugglers and traﬃckers. The exploitation of irregular migrants is well documented. They are
paid lower salaries than national or lawfully
present migrant workers; if dismissed they are often unable to obtain money owing from employers; and they are rarely protected by social security legislation. Moreover, they can also be exploited by smugglers and traﬃckers, which, in
the latter case in particular, can place them in a
position akin to slavery or forced labour. Increasingly, (and this is particularly evident in respect
to the entry of irregular migrants into the European Union), the irregular migration of labour is
controlled by organized crime, which is an obvious negative feature of this phenomenon.

Before examining the measures that can be advanced to prevent or reduce irregular labour migration,1 it is necessary to consider a number of preliminary issues, such as the rationale for preventing or reducing irregular labour migration; the need to understand the group of persons in question and the
numbers involved; the response of the international
community to the problem of irregular migration; and
the necessity of a comprehensive and coordinated policy approach which attempts to tackle all the dimensions of the phenomenon.

VIII.1 The Need to Prevent
or Reduce Irregular Labour
Migration
There are a number of reasons which can explain
why irregular migration should be reduced or prevented. The following is by no means an exhaustive list:
² To ensure that migration is successfully managed
and the credibility of legal migration policies is
maintained. It is diﬃcult to obtain public support for legal migration policies, if no measures
are taken to deal with irregular migration or if it
is in eﬀect tolerated by the authorities.
² To ensure satisfactory salary levels and working
conditions for national workers and lawfully resident migrant workers. The presence of irregular
migrants in the economy can depress wage levels
and working conditions, particularly in the lowskilled sectors of that economy.

Clearly, the involvement of organized crime in irregular labour migration, and particularly in the highly exploitative context of traﬃcking, can constitute a
national security concern. Similarly, the irregular entry into and presence of a large number of foreign nationals in a country as well as their sudden return to
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the country of origin in the event of an economic
downturn can lead to serious concerns about security:
for example, during the Asian ﬁnancial crisis in the late
1990s, large groups of irregular migrant workers in
countries such as Malaysia were required to leave, and
this resulted in considerable tensions between countries in the region.
Nevertheless, it cannot be denied that irregular migrants do meet labour demands in destination countries, particularly in low-skilled sectors. They provide
low-cost labour not just because they earn less money
(and employers do not make social security contributions), but also because they are usually young and less
in need of health care. Further, they create a ﬂexible
workforce which can easily be dispensed with during
downturns in the economy. It has been contended
that governments often turn “a blind eye” to the presence of irregular migrant workers, because they recognize the short-term advantages of such a ﬂexible labour force for employers and the national economy.

VIII.2 Who are the
Irregular Migrants?
By and large, irregular migrants comprise two
groups of persons. First, there are those who arrive
clandestinely (i.e. passing the “green” frontier at night,
crossing the sea in small rickety boats between North
and West Africa and EU Member States, or hiding in
sealed containers of articulated trucks) sometimes

with tragic consequences.2 The second group are irregular migrants who arrive legally (for example, with
tourist or student visas) and overstay the period for
which their visas are valid, usually by working without
authorization.
It is widely acknowledged that the majority of irregular migrants fall into the second group, even though
media attention focuses mainly on clandestine migration, such as those African migrants arriving in small
boats on the shores of the Italian island of Lampedusa,
Malta or the Canary Islands. In the former EU 15
Member States (prior to enlargement in May 2004),
approximately 10 million EU/Schengen visas were issued annually to third-country nationals for shortterm stays of no more than 3 months. However, it was
unclear how many of these persons overstayed, even
though all third-country nationals (visa and non-visa
nationals) must now have their passports stamped on
their entry into and exit from EU territory (EU, 2006b).
Moreover, as observed in Section VI.4.3 above, the
proliferation of temporary labour migration schemes
and the increasing complex rules that govern these
schemes augments the risk that migrant workers originally admitted lawfully into the country will fall into
irregular status. Similarly, past regularization procedures (Section VIII.4.5 below) have frequently been
linked closely to migrant workers remaining in employment, which means that such migrants may ﬁnd
themselves again in an irregular situation if they lose
their job.
Can irregular migrants be counted? Most oﬃcial
documents refer to the “problem” of irregular migra-
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tion and that it is “signiﬁcant”, but there have been
very few serious attempts to verify whether this is indeed the case (Jandl, 2003). Estimates frequently diﬀer
signiﬁcantly, according to the messenger (government
or media) or indeed the situation when they are published. Most of the available data refers to the number
of persons apprehended trying to enter clandestinely
(although often this includes ﬁgures for people apprehended more than once) and of persons detected and
expelled. However, this kind of data gives an incomplete picture and frequently reﬂects the extent of the
resources assigned to and the level of eﬀectiveness of
immigration enforcement agencies. Perhaps the most
reliable estimates of irregular migrants in a country
can be obtained from the number of applications submitted under a regularization programme (see Section
VIII.4.5 below), although these will not provide a complete picture because not all irregular migrants will
necessarily be eligible to apply under the programme‘s
criteria, which often require inter alia a certain period
of stay or employment in the country. A further diﬃculty is that very little available data is disaggregated by
sex and age. The absence of sex-disaggregated data on
irregular migration prevents an accurate gender analysis of migration policies and programmes. Moreover, it
has been diﬃcult to obtain accurate EU-wide ﬁgures
since some Member States are reluctant to publish
their ﬁgures for fear that such information might be
useful to those who facilitate irregular migration, such
as smugglers and traﬃckers. The European Police Ofﬁce (EUROPOL) has estimated that, before the EU enlargement in May 2004, 500,000 irregular migrants entered the EU annually (EU, 2000b: 13), although the intractability of this issue is best reﬂected in a European
Commission report on the links between legal and irregular migration, where it recognized the diﬃculties
in counting irregular migrants and was only prepared
to estimate that the numbers of irregular migrants entering the EU each year was probably over six ﬁgures
(EU, 2004d: 11). ILO estimates that irregular migrants
represent 10 to 15 per cent of the total migrant stocks
and ﬂows (2004: 11), which indicates that irregular migration does not represent a major share of labour migration. With regard to irregular migration from North
and West Africa to Europe, it is estimated that, on average, 22,000 irregular migrants annually take the route
from Libya and Tunisia to the Italian island of
Lampedusa and in 2006 some 34,000 irregular mi-

grants were intercepted oﬀ or on the Canary Islands
(Migration News Sheet, 2007).
Perceptions are also particularly important. Negative perceptions are presented when the terminology
“illegal” migration and “illegal” migrant is used. The
notion of “illegality” carries with it the stigma of “criminality” and many irregular migrants, even though
they may have contravened immigration laws on admission and residence, are not normally perceived as
“criminals” in the ordinary understanding of this term.
Most international and regional organizations, such as
IOM, ILO and the Council of Europe use the terminology “irregular migration”. Indeed, only the EU persists in using the terms “illegal immigration” and “illegal immigrants”.
Another issue of perception concerns rich and poor
migrants. Irregular migrants are normally considered
as persons with a low level of education from poorer
countries with high unemployment or structural underemployment seeking a better life for themselves in
countries which are more economically advanced.
Governments and the media often convey similar perceptions of irregular migrants. But this is not necessarily the case. Often such migrants have a higher level of education and are not the poorest in their country
of origin. Indeed, if their irregular movement has involved the “services” of smugglers, many have been
able to ﬁnd the resources to pay for such services, either alone or with the assistance of their families,
friends and home community.

VIII.3 Response of the
International Community
How has the international community responded to
the perceived increase in irregular migration? In the
1970s, the phenomenon of irregular migration came to
the attention of the international community after some
horriﬁc incidents involving traﬃcking and smuggling.
One incident in particular caught the headlines: some
50 Africans from Mali were discovered in terrible conditions in a truck in the Mount Blanc tunnel. Concerns
over such incidents eventually resulted in the adoption
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TEXTBOX VIII.1

Recent Policy Statements to Address Irregular Migration in
the Mediterranean Region and Africa
Presidency Conclusions of the European Council. 15-16
December 2005

Irregular (Illegal) Immigration
Cooperation in the ﬁght against illegal immigration:

Annex I: Global Approach to Migration: Priority Actions
a. Cooperating logistically and ﬁnancially for the voluntary

Focusing on Africa and the Mediterranean

return of migrants in transit countries;
The European Council, against the background of the EU‘s

b. Setting up, while respecting human dignity and the fun-

Strategy for Africa and the Strategy for the external dimen-

damental rights of people, eﬃcient readmission systems

sion of Justice and Home Aﬀairs, as well as recent events in

between all concerned countries, in particular through the

the Mediterranean region, agrees to initiate priority actions

eﬀective implementation of the relevant provisions of Article

with a focus on Africa and the Mediterranean countries.

13 of the Cotonou Agreement and the conclusion of the
readmission Agreements between, on the one hand, North,

The European Council agrees on the urgent need in the short

West and Central African countries and, on the other hand,

term for broad-ranging concrete actions, which form part of

the European Community or one of its Member states and

ongoing work to ensure that migration works to the beneﬁt of

North, West and Central African countries;

all countries concerned. Action must be taken to reduce illegal
migration ﬂows and the loss of lives, ensure safe return of illegal migrants, strengthen durable solutions for refugees, and
build capacity to better manage migration, including through
maximizing the beneﬁts to all partners of legal migration,
while fully respecting human rights and the individual‘s right
to seek asylum. The immediate actions set out below form part

c. Technical and logistical support for the identiﬁcation of the
illegal migrant‘s nationality;
d. Facilitating the re-integration of irregular migrants who have
returned to their home country;
e. Launching information campaigns sensitizing potential
migrants on the risks of illegal immigration ;
f. Making available ﬁnancial resources to support transit and

of a broader agenda for developing the EU‘s relationship with

origin countries facing emergency situations concerning il-

Africa and the Mediterranean countries through genuine part-

legal migration.

nership. The European Council also welcomes the complementary dialogue and cooperation being pursued by Member
States in this area. The European Council further underlines

EU-African Union (AU) Joint Declaration on Migration
and Development, Tripoli, Libya, 22-23 November 2006

the necessity of an integrated and global approach for some
of the proposed priority actions, such as the initiatives on the

The Declaration covers 9 areas: (1) Migration and develop-

migratory routes and safety at sea, which concern both the

ment; (2) Migration management challenges; (3) Peace and

Mediterranean and certain African countries..

security; (4) Human resources and brain drain; (5) Concern
for human rights and the well-being of the individual; (6)

Euro-African Ministerial Conference on Migration and

Sharing best practices; (7) Regular migration opportunities;
(8) Illegal or irregular migration; and (9) Protection of refu-

Development, Rabat, Morocco, 10-11 July 2006

gees. The section on illegal or irregular migration is repro-

Action Plan

duced below:
The Action Plan encompasses 6 areas: (1) Migration and
development; (2) Legal migration (setting up cooperation

² Extending support for building institutional capacity and

programmes for the management of legal migration, and the

developing projects in countries of origin and transit to

adoption of measures facilitating the circulation of workers

combat illegal migration, migrant smuggling and traf-

and people); (3) Irregular (illegal) immigration; (4) Operational
police and judicial cooperation and assistance for victims; (5)

ﬁcking in human beings;
² Enhancing eﬀorts to criminalise traﬃcking and smug-

Financing; and (6) Institutional and follow up framework. The

gling in national legislation, to combat criminal organi-

section on irregular (illegal) immigration is reproduced below:

sations and to punish the perpetrators involved in smug-
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gling and traﬃcking of human beings, as well as to oﬀer

EU and Africa in exceptional situations;
² Cooperating in carrying out information campaigns,

protection and rehabilitation to the victims of traﬃcking
in particular by implementing the relevant protocols of

directed in particular towards the local population and

the UN Convention on transnational organised crime;

youths in regions with high migration potential, on the

² Implementing the Joint Africa-EU Action Plan to Com-

risks and dangers of illegal migration and exploitation by

bat Traﬃcking in Human Beings, especially Women and

traﬃcking networks.

Children;
² Encouraging cooperation in all domains in the ﬁght

The Declaration also contains EU commitments on ﬁnanc-

against illegal or irregular migration, including reach-

ing and a follow-up mechanism, which includes mandating

ing agreements on the issues of return and readmission

the AU and EU Commissions to develop an Implementation

of illegal migrants to their country of origin within the

Roadmap for the Joint Declaration.

context of existing agreements, instruments and arrangements and bilateral and multilateral agreements;
² Cooperating to develop border control measures, in-

Note: The statements above use also the terminology “illegal
migration” and “illegal migrants” and this wording has been

cluding via cooperation between diﬀerent national and

retained in these extracts, although “irregular migration”

regional bodies, training of border guards, recognition of

and “irregular migrants” are the preferred terms used in the

the important role of the immigration liaison oﬃcers;

Handbook for the reasons stated in Section VIII.2 above.

and addressing the need for swift contacts between the

of several UN General Assembly and Economic and Social Council (ECOSOC) resolutions against the abuses
connected with irregular migration as well as the International Labour Conference’s adoption of ILO Convention No. 143, which is discussed in Section I.2.1 above.
The ﬁrst part of this Convention is dedicated to preventing the abuses connected with the migration process and requires ratifying States to take measures to detect and suppress irregular movements of migrant workers and their unauthor and apply sanctions on those
who organize clandestine movements of migrants in
abusive conditions and unauthorized employment, including traﬃcking for the purpose of forced labour. It
also contains a number of provisions protecting the
rights of irregular migrant workers, particularly their
basic human rights as well as their rights arising out of
past employment (unpaid wages, etc.) (Arts.1 and 9(1))
(Section I.2.3 above).
ICRMW was drafted during the 1980s and adopted
in December 1990. It entered into force on 1 July 2003
(Section I.2.2 above). Its aim is to ensure that the rights
of all migrant workers and their families are protected
and includes a chapter on the protection of the rights
of all migrant workers, including irregular migrants
(Part IV). However, the ICRMW also contains a
number of provisions aimed at preventing and eliminating movements of irregular or clandestine migrants

and employment of migrant workers in an irregular
situation (Part VI, Art.68). Its philosophy is that a
comprehensive approach to preventing irregular migration cannot ignore the basic needs and rights of
those already in an irregular situation.
In 2000, the UN General Assembly adopted the International Convention against Transnational Organized Crime (ICTOC), which includes two protocols relating to the links between organized crime and migration: the Protocol against the Smuggling of Migrants
by Land, Air and Sea; and the Protocol to Prevent, Suppress and Punish Traﬃcking in Persons, Especially
Women and Children (UN, 2000b, 2000c, 2000d). The
Convention and both Protocols have now entered into
force. In addition to establishing a framework for dealing with these crimes, the ICTOC Protocol on Trafﬁcking also contains a number of provisions focusing
on the protection of victims of traﬃcking. However, it
should be emphasized that these are not human rights
instruments per se, having been adopted in a criminal
law enforcement context.
In addition to these international responses, there
have also been regional responses to addressing the
phenomenon of irregular (labour) migration. In particular, EU law and policy on irregular migration has expanded rapidly in recent years under new EU compe-
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tences aﬀorded by the 1997 Treaty of Amsterdam,
which amended the EU Treaty. The EU has adopted a
series of legally binding, “soft law” and operational
measures to combat irregular migration, including trafﬁcking and smuggling of human beings.3 In May 2005,
the Council of Europe adopted a Convention on Action
against Traﬃcking in Human Beings (Council of Europe, 2005a). In contrast to the ICTOC Protocol on
Traﬃcking referred to above, this Convention is clearly a human rights instrument. The Convention requires 10 ratiﬁcations to enter into force, but, as of September 2007, it has been ratiﬁed by 9 States Parties.4
With regard to the Mediterranean region, including
the Middle East and North Africa (MENA), there have
been a number of EU initiatives undertaken in partnership with countries in the region to address irregular
migration. In 1995, the EU launched the Barcelona
Process with 10 countries in the region, which has since
evolved into the Euro-Mediterranean Partnership.5 The
Partnership comprises a bilateral dimension, the most
important of which are Euro-Mediterranean Association Agreements, and a regional dimension. In the Barcelona Declaration, adopted in November 2005, the
closer cooperation on irregular migration envisaged focuses essentially on the adoption of readmission arrangements (EU 1995). In December 2005, however, the
Presidency Conclusions of the European Council included an Annex on the Global Approach to Migration:
Priority Actions Focusing on Africa and the Mediterranean, which proposes a more comprehensive approach
(see also Section VIII.4 below) to address the phenomenon of irregular migration, such as to “build capacity to
better manage migration, including through maximizing the beneﬁts to all partners of legal migration” (EU
2005h). The contours of a more comprehensive approach are also laid out in the Action Plan adopted at
the Euro-African Ministerial Conference on Migration
and Development, held in Rabat, Morocco on 10-11 July 2006, and in the EU-African Union (AU) Declaration
on Migration and Development, adopted in Tripoli,
Libya on 22-23 November 2006 (Textbox VIII.1). While
these developments have been viewed as an important
step forward in relations on migration between the EU
and its Member States and African countries, including
those on the southern shores of the Mediterranean,
some commentators are more sceptical in their assessment and ﬁnd the proposals insuﬃcient to curb irregu-

lar ﬂows of migrants from Africa to the EU in the light
of the continued gap between the high level of remittances sent back by both regular and irregular African
migrants to their countries of origin and EU development assistance to those countries (Noll, 2006).

VIII.4 The Need for a
Comprehensive Approach
A comprehensive or holistic approach is necessary
to address the problem of irregular labour migration.
Four governing principles may be identiﬁed to underpin action to prevent or reduce irregular migration:v
² An isolationist approach is bound to fail.
Strengthening dialogue, cooperation and partnerships between all countries aﬀected by irregular migration (i.e. origin, transit and destination countries) is critical.
² It is necessary to adopt a set of measures that
are both comprehensive and complementary. A
holistic approach to preventing or reducing irregular migration is therefore required.
² Control or restrictive measures alone are insuﬃcient.
² A cross- or multi-sectoral approach is essential,
engaging not merely the participation of governments in the countries aﬀected by irregular labour migration, but also the social partners and
civil society. In particular, the problems of the
informal labour market cannot be adequately
addressed without the participation of employers and unions.
VIII.

With regard to control or restrictive measures,
there are signiﬁcant diﬀerences in the positions of policy-makers: for example, ICRMW underscores this
point, although it has not secured wide support from
European destination countries. It recognizes that irregular migration often leads to exploitation and abuse
and therefore strongly supports actions to preventing
and eliminating irregular or clandestine movements
and employment of migrant workers in an irregular
situation (Part VI). At the same time, it accepts the fact
that irregular migrant workers are present and supports the protection of their fundamental human rights
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Discouraging Irregular Labour Migration from Egypt
The number of regular and irregular Egyptian migrants

overseas. The same survey mentioned earlier states that the

abroad has increased rapidly during the last two decades,

main rural and urban areas in Egypt with a historical trend of

reaching approximately 5 million in 2005. While 70 per cent

young people migrating legally as well as irregularly towards

of temporary and permanent Egyptian migrants departed

Europe are the governorates of Alexandria, Cairo, Daqahlyia,

to Arab countries (mainly Saudi Arabia, Jordan and Libya),

Fayoum, Gharbiya, Luxor, Menoufya, and Sharqyia. The eight

as well as USA, Canada and Australia, the remaining 30 per

Governorates together have a total population of 31 million

cent (approximately 1.5 million people) departed (legally and

inhabitants (51.2 per cent male, 48.8 per cent female) and

without authorization) for European States, mainly Italy,

represent 42 per cent of the country‘s total population.

France, Germany, UK, the Netherlands and Greece. With a
total population of 73.7 million and an unemployment rate

MME, EEAS (Ministry of Emigration and Egyptians Abroad)

of 10.3 per cent, Egypt already has one of the largest labour

and IOM Cairo tested the eﬀectiveness of empowering a

stocks in the region. As many other sending countries, Egypt

community-based structure during the implementation of an

will continue to face challenges associated with oversup-

information campaign project (IDOM), funded by Italy. The

ply of labour relative to its local employment opportunities.

governorate of Fayoum was selected for testing a post-dis-

Establishing an eﬀective governmental mechanism to chan-

semination monitoring/follow-up instrument (micro-survey)

nel the surplus of labour force in a safe, legal, humane and

through local structures (authorities and a NGO). A number

orderly manner into external labour markets is necessary to

of activities with potential migrants were organized to discuss

maximize the societal and human development potential of

the campaign strategy, methodology and perception of the

labour mobility. Based on the results of a ﬁeld survey funded

messages, including group discussions, youth assemblies,

by the Italian Government and conducted by IOM Cairo and

in-depth interviews, forums with civil associations and village

the Ministry of Manpower and Emigration (MME) between

youth centres, and a report on the pilot monitoring activ-

September 2005 and March 2006, the most consistent cause

ity was prepared by IOM-MME. The overall response and

of migration from Egypt is the desire for an improved stand-

involvement of the community was, on the whole, positive

ard of living and a better lifestyle. This situation, coupled

and encouraging, and therefore both MME and IOM wish to

with the absence of information on life and work overseas

build on this pilot experience to develop the potential of the

from local authorities and community leaders, as well as the

proposed community-based structures.

dream of easy ﬁnancial success abroad, leads many Egyptians
to make uninformed decisions about labour opportunities

Source: IOM Cairo (June 2007).

and social rights, including employment rights (Part
IV) (Section VIII.4.4 below). A similar approach is
adopted in ILO Convention No. 143.
Consequently, protection should be an important
ingredient in the comprehensive set of measures required to prevent or reduce irregular labour migration.
Such protection can also be a useful tool in combating
the informal labour market, which is more prevalent
in certain European destination countries (e.g. southern European countries) than in others and serves as
a signiﬁcant pull factor for irregular labour ﬂows.
A series of comprehensive measures to prevent or
reduce irregular labour migration can therefore be en-

visaged at all stages of the migration process: activities
in countries of origin and transit countries; border controls and articulation of a viable and fairly applied visa
policy; measures and sanctions against those who facilitate irregular migration; safeguards for irregular migrant workers; regularization or legalization programmes; return measures; opening up more legal channels for labour migration; and international cooperation. This broad range of measures is considered below.

VIII.4.1 Activities in countries of
origin and transit
Activities to discourage irregular labour migration
movements should be taken in the countries of origin
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TEXTBOX VIII.3

tries of origin avoid focusing solely on deterring labour migration altogether. Legal labour migration opportunities should also be promoted (Textbox VIII.3).
The aim should be to ensure that as many migrants as
possible move in a lawful manner. For example, with
speciﬁc regard to women migrants, the ILO Information Guide on Preventing Discrimination, Exploitation
and Abuse of Women Migrant Workers (2003) contains comprehensive guidelines, outlined in several
distinctive booklets, to help potential migrants to decide and prepare for employment abroad; to prevent
and address abuse in recruitment; to improve the situation of women migrants, including irregular women
migrants, in the countries of destination; and to assist
and support their return. The negotiation of bilateral
labour agreements between origin and destination
countries and their eﬀective implementation (Section
IX.1.1 below) can also play an important role in reducing irregular labour migration ﬂows between the countries concerned.

ILO Activity to Prevent Traﬃcking
for Forced Labour in Europe
Since 2003, the ILO has supported action-oriented
research on traﬃcking for the purpose of labour
exploitation in European source and destination
countries. The research results conﬁrmed the existence
of highly exploitative labour practices in a range of
economic sectors that in some cases could be regarded
as forced labour or slavery-like practices. The research
also documented good practice regarding the identiﬁcation and protection of possible victims, prosecution
of oﬀenders, and prevention of forced labour. A series
of national workshops was organised to stimulate dialogue and cooperation between diﬀerent policy actors,
such as ministries of labour and interior, police and labour inspectors, trade unions and NGOs. In 2006, the
ILO organised a European-wide conference In Lisbon
to discuss eﬀective action against forced labour. The
recommendations from this conference point to the

VIII.4.2 Border controls and visa policy

need to strengthen employment regulations conducive
to the prevention of traﬃcking, such as regulations
on private employment agencies, to strengthen labour
inspection systems, and to foster cooperation between
trade unions and migrant workers’ organisations in
order to protect victims.
Source: ILO, Special Action Programme to Combat
Forced Labour: http://www.ilo.org/sapﬂ/index.htm

of potential irregular migrants as well as in transit
countries (Section III.3.3.1 above). These activities
may include public information and/or education
campaigns on the risks of irregular migration, particularly on the dangers of falling into the hands of trafﬁckers, smugglers or unscrupulous labour migration
intermediaries or agents; and knowledge of laws and
practices in destination countries.6 In this regard, IOM
undertakes numerous activities in countries of origin
with a view to informing potential migrant workers of
the risks of leaving in an irregular manner, and which
may also include capacity-building measures to
strengthen institutional structures in this area. Examples of such activities to discourage irregular labour
migration from Egypt are provided in Textbox VIII.2.
It is also important that any such measures in coun-

In discussing external measures to be taken to prevent or reduce irregular migration, the most common
provisions mentioned are those relating to prevention
of entry to irregular migrants. Border controls need to
be eﬃcient and fair, since the propensity to try irregular methods tends to increase if migrants are unsure
whether a corrupt border guard will demand payment
of a bribe or make life diﬃcult for them. Eﬃciency at
the border is enhanced when there is trust based on
cooperation among border oﬃcials of all the countries
involved in the migration process, and particularly between neighbouring countries. Unfortunately, in some
regions, it is not uncommon for border guards to attempt to pass responsibility for irregular migrant workers (particularly those transiting through their country) to oﬃcials in the other country, rather than to
work together to address the problem. The EU has
adopted comprehensive measures to ensure that common rules are applied at EU external borders, which
have been recast in a Regulation establishing a Community (Schengen) Borders Code (EU, 2006b). It has
also set up a European agency (FRONTEX) to enhance
cooperation between EU Member States at these borders (EU, 2004e), which has recently coordinated a
number of joint activities with a view to addressing
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TEXTBOX VIII.4

The Development of the Regulatory
Framework for PEAs in Ireland
Ireland is an interesting example of how a government adopted legislation on the operation of PEAs
according to the changing nature of the labour
market. The Employment Agency Act of 1971 laid
down the principles for licensing recruitment agencies
and introduced a licence procedure that established
certain ﬁnancial and managerial conditions, including inspection of suitable premises. Otherwise, the
overall regulation was relatively liberal in its approach.
It has to be borne in mind that, when the Act was

clandestine migration in the Mediterranean and Eastern Atlantic.(EUobserver.com 2007).
A viable and fairly applied visa policy enabling the
migrant to enter the country to take up employment,
with a minimum of bureaucratic obstacles, is also essential to ensuring that fewer migrants enter the country without authorization. Unfortunately, visas issued
for admission into a country for other reasons (such as
tourism or study) are abused in many countries as well
as EU Member States applying the three-month EU/
Schengen visa for short-term visits, although often
such abuse is exacerbated by the lack of suﬃcient legal
avenues to take up employment.

adopted, recruitment agencies in Ireland were mainly
engaged in recruiting Irish citizens for overseas work,
primarily to the UK. The boom in the Irish domestic
labour market led to labour shortages in the 1990s. In
a relatively short period, Ireland changed from being a

VIII.4.3 Actions against those who facilitate irregular migration: addressing illegal recruitment, trafficking and smuggling, and unauthorized employment

labour-sending country to a country of destination and
this in turn led to an increase of the number of PEAs
operating in Ireland and in other countries in order to
recruit for the Irish labour market.
Faced with these developments, the Irish Department
of Enterprise, Trade and Employment (DETE) pre-

A recognized method of preventing or reducing irregular migration is to regulate more eﬀectively the recruitment of migrant workers with a view to countering illegitimate recruitment practices and to penalizing
those who assist and facilitate the movement and
placement of irregular migrant workers.

pared a discussion paper for the Review of the Employment Agency Act 1971 in May 2004. After receiving
comments from organizations of employers (including the recruitment industry) and workers, individual
PEAs, Revenue Commissioners, and the Immigrant
Council of Ireland, the DETE published a “White
Paper” on the matter in June 2005 in which it recommended the drafting of a new Bill during 2006.
The proposed legislation is based on ILO Conven-

Regulation of recruitment in countries of origin is
discussed in Section III.2 above. Recruiters or private
employment agencies (PEAs), in the form of temporary work agencies or other labour providers, also operate in destination countries and regulation of their
activities is necessary. Ireland oﬀers a good example of
how to develop a regulatory framework for PEAs, as it
has become a prime country of destination in a relatively short period of time (Textbox VIII.4).

tion No. 181 and is expected to replace the current
system of licensing with a registration procedure which
includes a Statutory Code of Best Practices. A newly
established Statutory Advisory/Monitoring Committee
(comprised of representatives of DETE, social partners, and the National Recruitment Federation) will be
responsible for monitoring and implementation of the
Code. It is also planned to introduce a new complaint
procedure.
Source: Ireland (2005c).

To ensure that the regulatory framework operates
successfully, monitoring and enforcement mechanisms should also be introduced. Monitoring mechanisms may include pre-licensing checks and on-thespot inspections after issuance of the licence by the licensing authority or by labour inspection units, including unannounced visits following complaints or
reports of suspicious practices from a wide range of
sources. Enforcement activity may range from warnings to improve behaviour to administrative and/or
penal sanctions, such as ﬁnes, revocation or withdraw-
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al of licences, imprisonment, and seizure of assets.
The UK Gangmaster Licensing Authority (GLA), established in 2005, is an interesting example of a recent
initiative to monitor compliance of recruitment agencies in the agriculture and food-processing sector
(Textbox VIII.5).
In addition to the eﬀorts undertaken to halt illegitimate recruitment, punitive measures against a range
of diverse actors, such as transport carriers (principally airlines, but also bus and shipping companies),7 labour migration intermediaries or agents, migrant
smugglers and human traffickers, and employers,
should be introduced. The imposition of sanctions on
those who facilitate irregular migration is also supported in pertinent international standards: ILO Convention No. 143 (Part I), ICRMW (Part VI), and the Protocols to the recently introduced UN ICTOC discussed
in Sections I.2 and VIII.3 above. However, the victims
of traﬃcking and those migrants who are smuggled
should not be subject to punishment. For example, the

ICTOC Protocol on Smuggling stipulates expressly
that migrants should not become liable to criminal
prosecution for the fact of being the object of the prohibited conduct in the Protocol (Article 5).
As is evident from the deﬁnitions found in the ICTOC Protocols and the recently adopted EU measures,
there is now a consensus on the important conceptual
diﬀerence between migrant smuggling and traﬃcking.
First, traﬃcking, in comparison to smuggling, does not
necessarily involve crossing international borders and
second, traﬃcking should be considered a more serious criminal oﬀence due to the use of coercion, deception, fraud, and violence.8
While the imposition of sanctions on those who facilitate irregular migration is considered to be a just
method for tackling the abuses that occur, it is important that the penalties are suﬃciently substantial to deter the activity. Often, the international criminal organizations involved in trade in human beings factor

TEXTBOX VIII.5

The UK Gangmasters Licensing Authority (GLA)
Until recently, recruitment agencies, known as “gangmas-

licence has been issued. However, application inspections for

ters” provided labour for the agriculture and food-processing

all labour providers are very costly and, for this reason, GLA

sector in the UK but functioned essentially without regula-

is seeking to implement a risk-assessment approach at the ap-

tion. In 2003, as the result of a tragic incident which led

plication stage. On the basis of a statistically sound risk pro-

to the death of some 20 migrant cockle pickers recruited

ﬁle, which is currently being developed, GLA will audit only

through gangmasters, the government decided to change

those gangmasters whom it sees as constituting a medium

the UK system. This led to the drafting of a voluntary code

to high risk of future non-compliance. In addition, GLA is

of conduct by the multi-stakeholder Temporary Labour

seeking to follow a proportionate scoring system for compli-

Working Group (TLWG). Enacted in 2005, the Gangmasters

ance, using categories such as critical (safety), critical (other),

(Licensing) Act makes it compulsory for gangmasters to be

reportable and correctable. In addition, compliance and the

licensed and to comply with the TLWG code of conduct. The

possible risk factor will be assessed on the basis of, for exam-

Gangmasters Licensing Authority (GLA) was established in

ple, interviews with workers and labour providers, data col-

the same year and is responsible for licensing existing and

lected from labour providers, and evidence collected by GLA

prospective gangmasters. The Act introduces a criminal of-

oﬃcers. The risk assessment process is aimed at lowering the

fence for gangmasters operating without a licence and penal-

cost of the overall licensing regime, since labour providers

ties for employers (“labour users”) resorting to the services of

who comply with the regulations will not be burdened with

non-licensed gangmasters.

inspection and auditing costs and only those labour providers
which are believed to constitute a risk to the rights of aﬀected

GLA is required to recover the full cost of its licensing

workers will be targeted for assessment.

procedure and this has an impact on the level of fees. It
makes use of inspections at the application stage and after the
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sanctions into the operation of their illicit business as a
manageable loss.
It is important that any punitive measures adopted
are uniform across neighbouring countries, in order
that such organizations will not merely shift their operations to a country with the least eﬀective controls
and lower sanctions. It is also very important that laws
already in place are properly enforced. For example,
the number of successful prosecutions of persons facilitating irregular migration is very low in some countries.9 With regard to employer sanctions, there are
practical diﬃculties in assessing criminal liability for
the oﬀence, particularly in those cases where there is a
chain of suppliers or sub-contractors, which is a prevalent feature in the construction sector. Increasing
criminalization of this area also raises a number of
problematic policy and ethical questions. Carrier and
employer sanctions have been criticized for “privatizing” immigration control. For example, carrier sanctions have been denounced by the UNHCR as putting
considerable obstacles in the way of refugees ﬂeeing
persecution so as to undermine the right “to seek and
enjoy asylum” in Article 14 of the Universal Declaration of Human Rights. Employer sanctions have been
criticized as increasing the risk of racial and ethnic discrimination against all workers, including national and
lawfully resident migrant workers, especially in those
countries where there is no system of identity cards
(e.g. UK). There has also been some criticism of the
type of sanctions imposed against smugglers and trafﬁckers, particularly in the failure to distinguish between serious oﬀences (which are related to international organized crime) and less serious oﬀences. Finally, the criminal oﬀences, if drawn too widely, might
also criminalize charitable organizations, NGOs and
individuals providing humanitarian assistance to irregular migrants in destination countries.

VIII.4.4 Protection
As observed above, part of the comprehensive approach to prevent or reduce irregular migration should
also include measures to ensure the protection of irregular migrant workers (Bogusz et al., 2004), who often face exploitation during travel or transit and in the
workplace and who run the risk of serious violations
of their human rights. Therefore, minimum guaran-

tees for the protection of irregular migrants should be
put into place and implemented as an integral aspect
of a preventive approach,10 without which a restrictive policy to prevent or reduce irregular migration
would lack credibility. Importantly, such measures
should take into account the gender-diﬀerent needs
and concerns of male and female migrants with respect to the violations of their human rights (ILO,
2003c: Booklet 3, 39-97).
As underlined in Section I.1 above, fundamental
human rights are conferred upon all persons without
distinction in international human rights law. Consequently, irregular migrant workers should, for example,
always be protected from slavery-like practices, forced
labour,11 and inhuman and degrading treatment, while
being ensured their liberty and personal security (i.e.,
freedom from arbitrary arrest and detention). According to the Platform for International Cooperation on
Undocumented Migrants (PICUM), a NGO involved in
the protection of irregular migrants in Europe,12 the
four most important aspects of fair employment conditions for irregular migrants relate to:
² the right to a fair wage;
² the right to compensation for work accidents;
² the right to defend these rights in the labour
courts or tribunals of the country of employment;
² the right to organize.
A particularly exploitative practice concerns the inability of all migrants, whether lawfully resident or irregular, to claim their rights arising out of past employment, such as payment of past wages/remuneration and reimbursement of social security and other
contributory beneﬁts. ILO Convention No. 143 calls
for equal treatment between irregular migrants and
regular migrants in this area (Art.9(1)) (Section I.2.3
above). Eﬀective implementation of the right to claim
past wages would send a message to employers that labour standards will be enforced in respect of all their
employees regardless of whether they are national
workers (both those employed in the formal and informal labour markets), lawfully resident migrant workers, or irregular migrant workers. With regard to social security, it is not generally possible, in the absence
of bilateral agreements (which, in any event, are normally only applicable to lawfully resident migrant
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workers), to recover contributions that have been paid.
This is also the position for many third-country nationals working without authorization in EU Member
States. However, where social security contributions

have been made, their reimbursement in these circumstances would give irregular migrants a ﬁnancial incentive to leave the territory voluntarily.

TEXTBOX VIII.6

Recent Regularization Measures in Southern European Countries
Italy

ures against unauthorized employment. A summary of the

Regularization was introduced by a decree-law dated 6

2005 regularization programme is provided below. The data

September 2002, initially for domestic workers (i.e., nannies

collected from the 690,679 applications received indicates

and care workers for the elderly and disabled). It was then

that the top three countries of origin were Ecuador (21%),

extended to other migrants working without authorization

Romania (17%) and Morocco (13%). Most of the applicants

whose employers were willing to oﬀer them an employment

were employed in low-skilled jobs. Moreover, 6 out of 10 ap-

contract. Over 700,000 applications were received during

plicants were male and the majority of female applicants were

the period between 11 September and 11 November 2002,

working in domestic services.

of which just under 50 per cent were submitted by women
domestic workers. A preliminary analysis of applications by
nationality indicates the following groups: Ukrainians (27%),
Romanians (19.3%), Ecuadorians (7.6%), Poles (7.3%), and

Summary of the Regularization Programme
Primary Objective: Reduce unauthorized employment by
regularizing foreign workers

Moldovans (6.9%). Applicants in other forms of employment
were mainly men, of whom Romanians accounted for 22.4%,

Eligibility Criteria:

Moroccans 11.9%, Albanians 11.4%, and Chinese 8.5%.

² Residence (and registration) in Spain since 8 August
2004;

Sources: OECD (2004a: 219; 2005: 212-213).

² No criminal record;
² Future employment contract for at least six months

Portugal
During 2001, Decree Law No. 4/2001 of 10 January 2001

(three months in agricultural jobs).

introduced a regularization programme which legalized the
position of many irregular migrant workers in Portugal. This

Application Period: 7 February 2005 to 7 May 2005

regularization programme enabled undocumented or irregu-

Number of Applications Received: 690,679

lar migrant workers, who were oﬀered or had signed a valid

Status Granted: One-year residence and work permit

employment contract, to regularize their situation. Between

(renewable)

10 January 2001 and 31 March 2003, 179,165 one-year renewable resident permits were issued under this programme. In

Noteworthy Characteristics:

practice, the regularization programme applied mostly to East

² Employers responsible for regularizing foreign workers

Europeans (Ukrainians, Moldovans and Romanians), Russians

(except in the case of independent domestic workers);

² Unprecedented cooperation between Ministry of Interior

and Brazilians.

and Ministry of Labour and Social Issues;

Source: OECD (2005: 254).

² Consensus and support from employer organizations,
trade unions, and NGOs;

Spain
The most recent regularization programme in Southern
Europe was undertaken in Spain. The programme was one of
the reforms introduced to the immigration legal framework
by a Decree of 30 December 2004. The objective of the re-

² All other immigration applications and beneﬁts’ procedures suspended until 8 August 2005;

² Regularization programme part of a larger, more comprehensive immigration reform.

form was to meet existing demands for labour by broadening
legal channels and by also putting in place tougher meas-
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Proclaiming the rights to which irregular migrants
should be entitled and securing those rights in practice
are two entirely diﬀerent matters. There are a number
of legal and practical obstacles to the enjoyment of
these rights. In many countries, criminalization of the
provision of assistance to irregular migrants is a significant legal obstacle to the ability of irregular migrants
to secure adequate accommodation. Moreover, the legal obligation imposed on oﬃcials to denounce irregular migrants (e.g. in a number of Länder in Germany)
to the immigration authorities can mean that irregular
migrants are less able to rely on their rights. In practice, there is also inadequate information available to
irregular migrants to enable them to assert their rights.
For example, while access to emergency health care is
available in most European countries to all persons
without distinction of any kind, including legal status,
irregular migrants are rarely informed of this right and
doctors are frequently unaware whether such health
care can be provided and to what degree (Cholewinski,
2005: 50-52).
Irregular migrants also fear coming forward to the
authorities because disclosure of their identity will often trigger actions to remove or expel them from the
territory. Clearly, removing these legal obstacles and
informing irregular migrants about their rights constitute part of the solution to securing these rights in
practice (PICUM, 2005). Moreover, the immediate expulsion or removal of irregular migrants is obviously
counter-productive, particularly in cases where action
is taken to investigate and prosecute those who have
exploited the migrants concerned.
A similar dilemma exists in respect of victims of
human traﬃcking or smuggling. State authorities
should consider delaying their removal, by granting
them a period for recovery and reﬂection and a residence permit, depending on the victim’s circumstances. Indeed, such measures are supported by the UN
Protocol against Traﬃcking (Art.7(1))13 and the Council of Europe’s recent Convention on Action against
Trafficking in Human Beings (Council of Europe,
2005a: Arts.13-14). The EU has adopted a Directive to
this eﬀect (2004c), which had to be transposed into the
laws of Member States by 6 August 2006. The OSCE
Action Plan to Combat Traﬃcking in Human Beings
(APCTHB) also recommends “a reﬂection delay” for

victims of traﬃcking to give them time to decide
whether to act as a witness and the provision of temporary or permanent residence permits on a case-by-case
basis taking account of factors such as the safety of the
victim (2003: Part V, para.8). In this regard, it is important to bear in mind the OHCHR Recommended
Principles and Guidelines on Human Rights and Human Traﬃcking (OHCHR, 2002), which state clearly
that the human rights of victims and their protection
are paramount and should override other concerns
such as enforcement. A further possible course of action would be to regularize the stay of those irregular
migrants who make credible complaints to the authorities, especially employment tribunals and labour inspection authorities (Section VIII.4.5). It should also
be possible to encourage irregular migrants to instigate
court proceedings against employers by oﬀering anonymity or by granting a power of attorney to their representatives, such as trade unions, to act on their behalf in such proceedings (Cholewinski, 2005: 56). Court
proceedings of this kind are possible in Switzerland,
for example. With regard to traﬃcking for forced labour exploitation, a number of good practice examples
to combat and prevent traﬃcking for forced labour exploitation in seven European countries of origin, transit and destination (Germany, Moldova, Poland, Portugal, Romania, Ukraine and the UK) of traﬃcking victims are provided in a October 2006 paper published
jointly by ILO and ICMPD (2006). In 2005, the ILO
Special Action Programme to Combat Forced Labour
also published guidelines for legislation and law enforcement in respect of human traﬃcking and forced
labour (ILO, 2005b).

VIII.4.5 Regularization
Regularizing the situation of irregular migrants
poses a dilemma for host countries. On the one hand,
regularization sends a signal that clandestine entry
with a view to ﬁnding unauthorized employment or
overstaying can be rewarded and may thus serve to encourage further irregular migration. In fact, this outcome is frequently assumed although there is not much
evidence to support it. On the other hand, particularly where irregular migrants cannot be removed from
the territory for legal, humanitarian or practical reasons (e.g. those who have established economic and
social ties with the host society), regularization is a vi-
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TEXTBOX VIII.7

VIII.4.6 Return
Regularization – The Right to
Earned Adjustment

An important component in preventing or reducing irregular migration is ensuring that irregular migrants leave the country in which they are residing in
an irregular manner. This is frequently identiﬁed as an
integral part of a well-managed and credible policy on
legal migration.

“Countries would be better oﬀ regularizing the status
of workers whom they cannot send back home. This
beneﬁts not only the migrants but the country as a
whole. In this connection, a principle that seems to
have wide implicit resonance in the regularization policies of many countries is that of earned adjustment.
Migrant workers with irregular status may be said to
earn a right to legal status if they meet certain minimum conditions: they must be gainfully employed,
they must not have violated any laws other than those
relating to illegal or clandestine entry, and they must
have made an eﬀort to integrate by (for example)
learning the local language”.

Source: ILO (2004: 120, para. 399).

able policy option and should be seriously considered,
as it serves to prevent their further marginalization
and exploitation.14
There are clearly economic beneﬁts for the host
country in regularizing its irregular migrant labour
force, in terms of increased taxes and social security
contributions. Moreover, regularization can serve to
combat the informal labour market by aﬀording a legal
status to irregular migrant workers who are gainfully
employed in the shadow economy. A number of OSCE
countries have resorted to regularization measures,
particularly in Southern Europe (Greece, Italy, Portugal, and Spain, see Textbox VIII.6), where such measures have been introduced periodically. The most recent programme took place in Spain in 2005, where
nearly 700,000 irregular migrants applied to legalize
their status (Arango and Jachimowicz, 2005).
As an alternative, or indeed a complement, to more
general ‘unique’ regularization measures, ILO has argued in favour of an individual right to “earned adjustment” for irregular migrant workers who cannot be removed and who have demonstrated that they have a
prospect of settling successfully in the country concerned (Textbox VIII.7).

Voluntary return is widely regarded as the “most
digniﬁed and least costly return option” (IOM, 1999:19;
2003d; 2004a), in contrast to measures of forced return. IOM implements a number of programmes, in
cooperation with its Member States, to assist the voluntary return or departure of irregular migrants, unsuccessful asylum-seekers, as well as other migrants
who wish to return home but experience diﬃculties in
doing so (Textbox VIII.8). The assistance provided by
IOM takes the form of a comprehensive range of measures applicable to the whole return process and may
include:
² information dissemination within immigrant
communities;
² counselling services for migrants interested in
eligibility and reintegration options/support,
particularly those who have been away from
their countries of origin for a considerable period of time;
² assistance with documentation and travel arrangements, including during transit;
² reception on arrival, referrals and in-country
onward transportation home;
² provision of further reintegration assistance in
the home country, including ﬁnancial, and/or
in-kind support;
² monitoring of the reintegration process of returnees (IOM, 2006).
The OSCE Action Plan to Combat Traﬃcking in
Human Beings also favours voluntary return in the
context of repatriation (2003: Part V, para.5.1).
In practice, however, many of the measures adopted by individual countries relate to forced return, either expulsion or deportation. In the EU, it can be argued that insuﬃcient attention has been devoted to
voluntary return, where eﬀorts have focused on promoting cooperation and facilitating forced returns.15
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TEXTBOX VIII.8

Voluntary Return and Reintegration Opportunities in Morocco
Since 2006, IOM Rabat has been supporting other IOM

The reintegration projects have ranged from setting up small

missions’ voluntary return projects and the reintegration of

businesses to taking qualifying courses; all of the returnees

Moroccan nationals willing to return to their country of origin.

have experienced diﬃcult conditions of reinsertion in their so-

The role of IOM Rabat is to assess the feasibility of the reinte-

cieties of origin, mostly due to changed family circumstances,

gration projects prior to return and to follow-up the returnee’s

transformed interests and opportunities.

reintegration, in coordination with sending IOM missions.
The ﬁrst returnee from Belgium, after an initial period of unAs of June 2007, IOM Rabat has assisted 3 returnees coming
from Belgium, Ireland and Switzerland respectively, and is cur-

certainty, has decided to use his reintegration grant to obtain a
driving licence in Agadir.

rently working on 4 other cases. The assisted returnees present
fairly diﬀerent migratory itineraries and projects. The ﬁrst

The second returnee from Ireland has decided to use his grant

is a young returnee to Agadir who spent the last three years

for the purchase of a computer and a scanner in order to start

in Belgium where he worked in the restoration, clothing and

an on-line business in Rabat. The IOM Rabat oﬃce has been

hairdressing sectors. His original aim was to continue acquiring

assisting him in the formulation of his business plan and deliv-

skills in the hairdressing sector, but he eventually changed his

ery of the computer and scanner, and is currently awaiting the

plans once back in Morocco. The second returnee to Rabat had

ﬁrst results of his business.

been living in Ireland for the past 7 years working in several
jobs and, most recently, was employed on a temporary basis in

The third returnee from Switzerland has decided to start up a

a factory. During his stay in Ireland, he managed to obtain a

small shop of painter/painting articles in Mohammedia. IOM

Diploma in Web Design, which he has been able to use eventu-

Rabat has monitored his eﬀorts in the identiﬁcation of the shop

ally for the beneﬁt of his reintegration project.

and the service providers, and is now waiting to see if the business will eﬀectively take oﬀ.

In fact, most of the returnees have changed their reintegration projects on their return to Morocco, in accordance with
personal and feasibility considerations, and are currently in the
initial phase of the implementation of their projects.

Source: IOM Rabat (June 2007).

Moreover, there are currently no harmonized standards for the return of irregular migrants and the law
and practice relating to procedures and norms applicable in the return process diﬀer from EU Member State
to Member State.16 However, in September 2005, the
European Commission submitted a proposal to the
Council of Ministers and the European Parliament for
a Directive which, if adopted, will provide for a common approach among EU Member States on this important question (Textbox VIII.9) (EU, 2005c). It is
currently under deliberation by the EU Council of
Ministers.
OSCE countries have concluded readmission
agreements among themselves and with third countries. The EU and its Member States have also adopted EU-wide readmission agreements with third coun-

tries. One agreement with Albania, an OSCE participating State, has now come into force, and the agreement with the Russian Federation was signed in May
2006 (EU, 2006c).17 These agreements include reciprocal arrangements for contracting parties to take back
their own nationals found residing without authorization in the other contracting party and other irregular
migrants arriving from the territory of that party.18
Readmission agreements are considered necessary by
destination countries as countries of origin, in the
case of return enforcement, are often reluctant to take
back individuals, especially nationals of third countries. Moreover, there is frequently a lack of consensus on the evidence necessary to prove that the person
is a national of that country or, if not a national, that
he or she has indeed come directly from that country’s territory.
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TEXTBOX VIII.9

VIII.4.7 Opening up more legal channels
for labour migration
As observed in Sections VIII.1 above, irregular migrants clearly ﬁll a gap in the labour markets of destination countries, particularly by undertaking those difﬁcult and unattractive jobs that nationals no longer
wish to perform (e.g. agriculture, construction, catering, cleaning, domestic services). Many countries and
employers actively seek migrant workers for highlyskilled positions and increasingly for work in lowskilled sectors. While not necessarily a panacea for reducing irregular labour migration ﬂows, these demands need to be addressed and opening up more legal channels for labour migration should be an integral
part of a comprehensive policy-coordinated approach
to irregular labour migration. Moreover, it is important that policies establishing legal migration routes
are equitable and suﬃciently attractive (for example,
by accommodating more than nominal numbers of
migrant workers and involving a minimum amount of
bureaucratic procedures) to deter potential migrants
from travelling by irregular means.

Proposed Directive on common
standards and procedures for returning
illegal residents (EU, 2005c)
Key points

² It responds to a call by the European Council in
the Hague Programme (December 2004) to establish common standards for persons to be returned
in a humane manner and with full respect for
their human rights and dignity.

² “Eﬀective return policy is a necessary component
of a well managed and credible policy on migration. Clear, transparent and fair rules have to be
agreed which take into account this need, whilst
respecting the human rights and fundamental
freedoms of the person concerned”.
Main features:

² A return decision must be issued to any thirdcountry national staying without authorization on
the territory.

² Voluntary return should be possible during an
initial period of 4 weeks.

VIII.4.8 Intergovernmental and other
forms of international cooperation

² A two-step procedure (return decision followed
by a removal order) should be applicable.

² Forced return measures are to be applied proporA further important component of a comprehensive set of measures is bilateral and multilateral cooperation. On the multilateral level, as discussed in Section IX.1.7.1 below, ICRMW and ILO instruments on
migrant workers speciﬁcally promote such cooperation between States, including on migration policies
and regulations, conditions of work as well as measures to address irregular migration.

tionately.

² A re-entry ban is to apply for a maximum of 6
months.

² Minimum procedural safeguards should be put
into place.

² Limited temporary custody (detention) is permissible where there are serious grounds to believe
that there is a risk of the irregular migrant
absconding and where application of less coercive

The adoption of readmission agreements (Section
VIII.4.6 above) clearly forms part of this approach, although, in the EU context, it has been recognized that
there are very few incentives for third countries to enter into such agreements. Although such agreements
are reciprocal in nature, as they apply to both contracting parties, the principal beneﬁciaries are destination
countries. To encourage third countries to enter into
readmission agreements and promote more eﬀective
bilateral cooperation between origin and destination
countries, readmission agreements could be combined
with legal labour migration channels by setting up quo-

measures is not suﬃcient to prevent this.

² Detention of irregular migrants should only take
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place on the basis of a temporary custody order
issued by judicial authorities which should be
subject to further judicial review at least once a
month. Member States are obliged to ensure that
third-country nationals in custody are “treated in
a humane and digniﬁed manner with respect for
their fundamental rights and in compliance with
international and national law”.

VIII.

tas for migrant workers from third countries. For example, Italy has reserved a ﬁxed number of places in its
annual immigration quota for nationals of certain
countries with which it has concluded or is negotiating
readmission agreements (Textbox VI.1). It has also
adopted or is negotiating bilateral labour migration arrangements with these countries. Similarly, the UK
Government is also considering to restrict low-skilled
legal migration routes to countries with which it has
organized eﬀective return arrangements (UK, 2006b:
29). On the EU level, facilitated admission for shortterm visits and other purposes is being oﬀered to third
countries as part of an overall package deal on readmission. Thus, in concluding a readmission agreement
with the Russian Federation, the EU also initialled a visa facilitation agreement (Textbox VIII.10), and similar
arrangements have been agreed with the Ukraine, and
a number of Balkan countries (Albania, Bosnia and
Herzegovina, the former Yugoslav Republic of Macedonia, Montenegro, and Serbia).
Another form of bilateral cooperation is the exchange and posting of “immigration liaison oﬃcers”.
This has been taking place throughout the EU and in
neighbouring countries and is now covered by a EU

Council Regulation 2004/377/EC (EU, 2004a). These
immigration liaison oﬃcers are usually seconded to the
other country’s Interior or Foreign Ministry (but they
can also be posted to the Labour or Overseas Employment Ministry) and may assist in identifying and preventing potential irregular ﬂows of migrant workers,
returning irregular migrants, and organizing regular labour migration.
A broader approach to international cooperation on
preventing and reducing irregular migration involves
the integration of migration issues, including irregular
migration, in regional cooperation and development
activity, which is something that the EU has increasingly incorporated in the external relations dimension of
its migration policy (EU, 2005b), including that with
third countries in the MENA region (see Section VIII.3
and Textbox VIII.1). Relevant measures here may include promoting “brain circulation”, enhancing the impact of remittances on development, harnessing the
potential of the Diaspora to promote development in
countries of origin, and targeting development assistance with a view to creating employment opportunities
in regions in the country of origin identiﬁed as having a
high potential for irregular migration.
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TEXTBOX VIII.10

EU-Russian Federation Agreement on Visa Facilitation
This agreement eases procedures on a reciprocal basis for

plicant three days or less before his/her departure. This

issuing short-stay visas (i.e., for intended stays of no more

does not apply to cases relating to travel for humanitar-

than 90 days) for Russian and EU citizens travelling to

ian reasons, health, and death of relatives. Moreover, for

Schengen Member States (EU Member States except for the

certain categories of persons the visa fee is waived: close

UK, Denmark and Ireland and Iceland and Norway) and the

relatives, oﬃcials participating in government activities,

Russian Federation. The following facilitations are covered by

students, persons participating in cultural and educa-

the agreement:

tional exchange programmes or sporting events and

² In principle, for all visa applicants, a decision on whether
or not to issue a visa will be taken within 10 calendar days.

humanitarian cases.

² Criteria for issuing multiple-entry visas are simpliﬁed for
the following categories of persons:

This period may be extended by up to 30 days where
further scrutiny is needed. In urgent cases, the period for

1. for members of national and regional governments

taking a decision may be reduced to 3 days or less.

and parliaments, Constitutional and Supreme Courts

² The documents to be presented have been simpliﬁed

and spouses and children visiting citizens of the EU or

for some categories of persons: close relatives, busi-

the Russian Federation, who are legally resident but with

ness people, members of oﬃcial delegations, students,

limited duration for the validity of their authorization

participants in scientiﬁc, cultural and sporting events,

for legal residence: visa of up to ﬁve years;

journalists, persons visiting military and civil burial

2. for members of oﬃcial delegations, business people,

grounds, drivers conducting international cargo and pas-

participants in scientiﬁc, cultural and sporting events,

senger transportation services. For these categories of

journalists, drivers and train crews, provided that dur-

persons, only the documents listed in the agreement can

ing the previous two years they have made use of 1 year

be requested for justifying the purpose of the journey.

multi-entry visas and that the reasons for requesting a

No other justiﬁcation, invitation or validation provided

multi-entry visa are still valid: visas for a minimum of 2

for by the legislation of the Parties is required.

years and maximum of 5 years.

² Visa fees applied by Russia have been substantially

² Both Parties agree to undertake measures as soon as pos-

reduced and aligned to the Schengen visa fee (35 €).
This fee will be applied to all EU and Russian citizens
(including tourists) and concerns both single and mul-

sible with a view to simplifying registration procedures.

² Holders of diplomatic passports are exempted from the
visa requirement for short stays.

tiple-entry visas. It is possible to charge a higher fee (70
€) in case of urgent requests, where the visa application
and supporting documents are submitted by the visa ap-

Source: EU (2005g).
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ENDNOTES
1

For the purpose of this section, irregular migration encompasses migrant workers who enter a country clandestinely or illegally and those
who have entered lawfully but who engage in employment without authorization. This understanding conforms to the deﬁnition in ICRMW
(UN, 1990: Art.5), which stipulates that migrant workers and members of their families are considered to be in a non-documented or irregular situation if “they are [not] authorized to enter, to stay and to engage in a remunerated activity in the State of employment pursuant to the
law of that State and to international agreements to which that State is a party”.

2

For example, 58 Chinese nationals died when they suﬀocated in an articulated lorry transporting tomatoes to England in 2000 (Reid et al., 2000).

3

See Council Framework Decision 2002/629/JHA (EU: 2002b) on combating traﬃcking in human beings; Council Directive 2002/90/EC (EU,
2002d) deﬁning the facilitation of unauthorized entry, transit and residence and Council Framework Decision 2002/946/EC (EU, 2002e) on the
strengthening of the penal framework to prevent the facilitation of unauthorized entry, transit and residence. For “soft law” measures, see Proposal for a Comprehensive Plan to Combat Illegal Immigration and Traﬃcking of Human Brings in the European Union (EU, 2002a) and the EU
Plan on best practices, standards and procedures for combating and preventing traﬃcking in human beings (EU, 2005a).

4

The 9 States Parties are Albania, Austria, Bulgaria, Croatia, Denmark, Georgia, Moldova, Romania, and Slovakia.

5

The Euro-Mediterranean Partnership includes the EU Member States and the following Mediterranean Partners: Algeria, Egypt, Israel, Jordan, Lebanon, Morocco, Palestinian Authority, Syria, Tunisia and Turkey. Libya has held observer status since 1999.

6

ICRMW contains provisions obliging States Parties to inform migrant workers of their rights under the Convention and job conditions in the country concerned (Art.33).

7

However, policy-makers, especially in developing countries, should seriously consider whether the introduction of carrier sanctions (as introduced in EU Member States and elsewhere) would dissuade foreign airlines from operating, leading to an adverse impact on their economic
development.

8

See the deﬁnition of “traﬃcking in persons” in UN (2000d: Art. 3(a)): “‘Traﬃcking in persons’ shall mean the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or beneﬁts to achieve the consent of a
person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the
removal of organs”. The OSCE Action Plan to Combat Traﬃcking in Human Beings is also based on this deﬁnition (2003: Part II).

9

E.g. in the UK, there were only 8 successful prosecutions against employers in the period 1998-2002 and, in 2002, only 53 employers were
ﬁned for immigration violations in the whole of the US (Ruhs, 2005: 214) (references omitted).

10

As noted in Sections I.2.2 and VIII.3 above, ICRMW adopts a dual approach to addressing irregular migration: it seeks to prevent and discourage clandestine movements and unauthorized employment (Part VI), while underlining the necessity of protecting the basic rights of irregular migrant workers and members of their families (Part IV).

11

The right not to be subjected to forced labour practices is also one of the fundamental human rights protected under the ILO Constitution,
the Forced Labour Convention, 1930 (No. 29) and the Abolition of Forced Labour Convention, 1957 (No. 105), which, according to the 1998
ILO Declaration on Fundamental Principles, should be adhered to by all ILO Member States irrespective of whether they have accepted the
relevant instruments (Section I.3 above).

12

For more information on PICUM’s activities, see http://www.picum.org/. See also LeVoy and Verbruggen (2005).

13

Traﬃcking victims can obtain residence status in a number of jurisdictions, such as Belgium and Italy, and victims of workplace exploitation
can also be protected in this way in Spain.

14

E.g. the European Commission recognized (EU 2003b: 26) that regularizing irregular migrants who correspond to these criteria made sense from
the standpoint of integration and the ﬁght against social exclusion.

15

See e.g. the EU Council’s Return Programme (EU 2002f: para. 12): “Notwithstanding the importance to be attached to voluntary return, there is an
obvious need to carry out forced returns in order to safeguard the integrity of the EU immigration and asylum policy and the immigration and asylum systems of the Member States. Thus the possibility of forced return is a prerequisite for ensuring, that this policy is not undermined and for the
enforcement of the rule of law …. Moreover the major obstacles experienced by Member States in the ﬁeld of return occur in relation to forced returns. Therefore the programme to a large extent focuses on measures facilitating forced returns, although some of the measures are also relevant
with regard to voluntary return”.

16

However, a number of common safeguards relating to forced return (including detention) have been agreed at the level of the Council of
Europe (Council of Europe, 2005b).

17

Agreements with Macao (Special Administrative Region of China), Hong Kong (SAR China) and Sri Lanka have also entered into force, and
agreements have been initialled with Bosnia and Herzegovina, the former Yugoslav Republic of Macedonia, Montenegro, Serbia and Ukraine,
while negotiations continue with Algeria, China, Moldova, Morocco, Pakistan and Turkey.

18

Readmission agreements have been criticized by civil society organizations on the grounds that they may permit the return of persons to the
other Contracting party based on limited evidence and that they contain insuﬃcient guarantees against the return of those who may be in
need of international protection.
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IX. International
Cooperation
This chapter of the Handbook focuses on cooperation among destination and origin countries in managing labour migration. Dialogue and cooperation among
countries involved in labour migration processes is essential if international labour migration is to beneﬁt all
the stakeholders involved (i.e. destination and origin
countries, the migrant workers themselves, employers,
trade unions, recruitment agencies, civil society, etc.).
This chapter provides a broad overview of international cooperation in managing labour migration outlining
the diﬀerent levels of cooperation, both formal and informal, in which States are involved at the bilateral, regional and global level. The chapter focuses particularly on intergovernmental cooperation while also outlining other important forms of international cooperation on migration, particularly those involving trade
unions and employer bodies.

IX.1 Formal Mechanisms
Formal mechanisms of international cooperation
are essentially legally binding treaty commitments relating to cooperation on labour migration, which states
have concluded at the bilateral, regional and global level. These agreements may take the form of treaties
solely concerned with this subject, as is the case with
bilateral labour agreements1 discussed in Section X.I.I
below, or broader agreements, such as the speciﬁc regional and international conventions relating to the
protection of migrant workers, which also include provisions on intergovernmental cooperation. The various
forms of formal cooperation are also inter-linked. For
example, a regional or international agreement will

sometimes place obligations on contracting parties to
cooperate (or at least encourage them to do so) at the
bilateral level where success in a particular ﬁeld is most
likely to be achieved. This is a common approach in regional and international treaties on the protection of
migrant workers and their provisions relating to social
security (Section VII.5.4 above).

IX.1.1 Bilateral labour agreements
Bilateral labour migration agreements (BLAs) formalize each side’s commitment to ensure that migration takes place in accordance with agreed principles
and procedures. OECD countries alone have negotiated more than 170 wide-ranging BLAs currently in
force (OECD, 2004d). However, access to labour markets is not the only reason for BLAs. The principal
purposes are:
² Economic: as described in Section IX.1.1.1 below, BLAs on short-term employment of less
than a year (seasonal employment) exist between a number of countries. Economic sectors with seasonal labour requirements (e.g.
agriculture, tourism, construction) can ﬁnd
human resources lacking in the domestic labour market, while the migrant and the country of origin beneﬁt from increased earnings.
² Political: BLAs may also be motivated by political reasons, whether to conﬁrm friendly relations or reinforce cooperation in managing irregular migration (e.g. Italy and Spain). Such
agreements may include quotas.
² Development: BLAs may be aimed at preventing indiscriminate international recruitment in
sectors such as health services, which have a
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direct bearing on development in poorer countries (e.g. health agreements with the UK).
BLAs can set up procedures for regulating the
whole labour migration process from entry to return,
with advantages for both destination and origin countries. For countries of origin, in particular, they ensure their nationals obtain employment and are adequately protected in the destination country.

IX.1.1.1 Inter-state BLAs2
Bilateral labour agreements oﬀer an eﬀective method for regulating the recruitment and employment of
foreign short- and long-term workers between countries. They can take the form of formal treaties or less
formal memoranda of understanding (MoUs), or even
very informal practical arrangements, e.g. between national employment agencies. An important diﬀerence
between BLAs as formal treaties and MoUs is that the
latter are not legally binding, although the eﬀectiveness of a bilateral agreement or a MoU is determined
less by its legally binding nature, than by how it is implemented and enforced in practice. Moreover, any absence of references to labour protections in MoUs
should not be seen as reducing the safeguards already
in place under national labour legislation or the commitments contracted at the regional and international
levels. Indeed, MoUs may contain explicit statements
deﬁning the application of national labour legislation
to the employer-employee relationship.
Most global labour ﬂows take place outside the
scope of BLAs, whether through immigration or emigration programmes set up unilaterally by destination
countries, or through regional arrangements (Section

IX.1.3-6). Moreover, as noted in Chapter VIII above,
many labour migration ﬂows are irregular and clandestine in nature.
BLAs allow for greater state involvement in the migration process and oﬀer human resource exchange
options tailored to the speciﬁc supply and demand of
the countries involved. By encouraging orderly movement of labour, they promote good will and cooperation between origin and destination countries. They
can also address issues relating to temporary labour
migration by including terms and procedures for return and ﬂexible visa arrangements, where long-term
or permanent options exist.
BLAs can provide arrangements for temporary employment of seasonal and low-skilled foreign labour.
Industrialized countries requiring foreign labour enter
into bilateral agreements with partner states for targeted labour exchange programmes that steer inward
ﬂows to speciﬁc areas of labour demand. However, as
discussed later in this section, not all BLAs have been
successful in meeting their objectives.
Countries began to negotiate BLAs during the second half of the 20th Century, when large emerging
economies in the New World chose to meet their huge
needs for labour through immigration. They sought
to establish bilateral agreements with countries of origin in order to overcome labour scarcity in the period
following the Second World War. Between 1942 and
1964, the US admitted some 5 million farm workers
under the Bracero programme signed with Mexico
(Martin, 2003: 7). Canada, Australia and Argentina
admitted large numbers of migrants, principally

– 188 –

IX.

through agreements with European countries. In the
1950s and 1960s, European countries, such as Germany and France, actively recruited so-called “guest
workers”, mainly from Portugal, Spain, Turkey, and
North Africa. These programmes came to an end with
the economic downturn of the 1970s, triggered by the
oil crisis.
During the last ten years or so, there has been renewed interest in BLAs. Among OECD countries,
their numbers quintupled in the 1990s, and today
stand at 176 (Bobeva and Garson, 2004: 12). In Latin
America, half of the 168 agreements signed during the
last 50 years were concluded after 1991. After the collapse of the Soviet Union, Central European, East European and Central Asian countries developed a wide
range of agreements, some within the region or with
neighbouring EU Member States, others with EU
countries that had evolved from emigration countries
to immigration countries, such as Portugal or Spain.
A number were also signed with overseas countries,
for example an agreement between Ukraine and Argentina.

Morocco in 2001, and with the Dominican Republic in
2002). The full text of the agreement between Ecuador
and Spain is provided in Annex 8.
Since the adoption of the Migration for Employment Convention 1949 (No. 97),4 ILO has been promoting BLAs and oﬀers governments a ready-made
model for temporary and permanent migration (Migration for Employment Recommendation (Revised) 1949
(No. 86), Annex) (Textbox IX.6), which has been used
by various states (Argentina, Austria, Barbados, Chile,
TEXTBOX IX.1

24 Basic Elements of a
Bilateral Labour Agreement
1. the competent government authority;
2. exchange of information;
3. migrants in an irregular situation;
4. notiﬁcation of job opportunities;
5. drawing up a list of candidates;
6. pre-selection of candidates;
7. ﬁnal selection of candidates;

In the CIS region, the 1994 regional framework
Agreement on Cooperation in Migration for Employment and Social Protection of Migrant Workers, discussed in Section IX.1.6 below, was expected to be implemented through BLAs between the contracting parties. Armenia, Belarus and the Russian Federation have
to date concluded the largest number of agreements
with other countries in the region.3 These BLAs may
include clauses which:
² identify the competent authorities in each country responsible for fulﬁlling the obligations in
the agreement;
² specify the rights and obligations of the contracting parties;
² conﬁrm the rights of migrant workers which are
to be protected;
² include provisions on preventing irregular migration.

8. nomination of candidates by the employers
(possibility for the employer to provide directly the
name of a person to be hired);
9. medical examination;
10. entry documents;
11. residence and work permits;
12. transportation;
13. employment contract;
14. employment conditions;
15. conﬂict resolution mechanism;
16. the role of trade unions and collective
bargaining rights;
17. social security;
18. remittances;
19. provision of housing;
20. family reuniﬁcation;
21. activities of social and religious organizations;
22. establishment of a joint commission
(to monitor the agreement‘s implementation);

BLAs abound between neighbouring countries (e.g.
a BLA between Switzerland and EEA countries on the
free movement of persons, a BLA signed by Argentina
and Bolivia and Peru in 1998), or between countries on
diﬀerent continents (Spain with Ecuador, Colombia,
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23. validity and renewal of the agreement;
24. applicable jurisdiction.
Source: Geronimi (2004: 23-26).
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Cyprus, Colombia, Korea, Ecuador, France, Guatemala,
India, Kenya, Lebanon, Mauritius, Myanmar, Portugal,
Romania, Rwanda, Tajikistan, United Arab Emirates
and Uruguay). ILO has identiﬁed 24 basic elements of a
bilateral labour agreement ranging from the identiﬁcation of the competent authorities to the working conditions of migrant workers (Textbox IX.1).
Some items included in the model, such as social
security or irregular migration, tend to be dealt with
by states in separate agreements. Examples can be
found in bilateral social security agreements signed by
the US with 20 countries and readmission agreements
signed between several European countries and countries of origin.

IX.1.1.2 Sector-speciﬁc MoUs
In addition to inter-state agreements, “bilateral arrangements”, usually in the form of MoUs, have been
adopted between the government of a country of origin, whether at the national or regional level, and representatives of the speciﬁc employment sector in the
destination country for the recruitment of foreign
workers for that sector. For example, this type of MoU
was, until recently, operating between the Philippines
Government and the UK Department of Health.
Such MoUs may involve agreements between associations of employers in a certain sector and local
or regional governments in the host country. In Canada, employer associations in the tool machinist and
construction industries and the Ontario provincial
government signed MoUs with a two-year time-limit,
in 2001, and there is currently a MoU to facilitate the
admission of temporary foreign workers for employment on projects in the oil sands of the province of
Alberta.5
A disadvantage of this second form of sector-based
MoU, from the perspective of the country of origin, is
that it is wholly internal. Its government is not involved
in the negotiations for its adoption and thus not in a
strong position to ensure that worker protection guarantees are included. Bilateral labour agreements and
inter-state MoUs, on the other hand, are part of external relations between the States parties, although the
bargaining power of the two countries involved in the
negotiations may diﬀer considerably.

Provisions in sector-based MoUs may include the
identiﬁcation of longer-term measures to be taken by
employers in that sector for ﬁlling labour shortages domestically. Consequently, they may provide for temporary foreign labour migration in the short-term, but
preclude such migration becoming a permanent solution over the long-term. Moreover, employers may be
subject to obligations to guarantee security in the
workplace and provide basic language training necessary for undertaking the work. This latter obligation is
also an important feature in terms of security, particularly in “dangerous work places” where it is important
for migrant workers to be able to read warning signs
and safety documents.

IX.1.1.3 Destination country perspective
For the destination country, BLAs can meet labour market needs quickly and eﬃciently, whether
for low-skilled seasonal workers in the agriculture,
tourism and construction sectors or for more skilled
medical, educational, and other personnel needed to
meet more structural labour market shortages. In addition, they can usefully support broader regional,
commercial and economic relations by aiding the development of the country of origin and facilitating its
regional integration. Notable examples of this are the
various agreements for temporary labour migration
signed by Germany (Section VI.4.3.1 above) and other EU Member States with Central and Eastern European countries.
BLAs can help prevent or reduce irregular migration by oﬀering alternative legal channels to migrate
for employment, which, in turn, can provide a negotiation tool to secure country of origin willingness to cooperate on managing irregular migration (particularly
on readmission of their nationals). In 1997, Italy and
Albania signed a labour agreement in parallel with a
readmission agreement, in which Albania accepts the
return of its irregular nationals.
BLAs may also contain special provisions on return. For example, Spanish labour migration agreements with a number of countries require migrant
workers to report to Spanish consular authorities on
their return to their country of origin.6 The purpose of
this provision is to give migrants an incentive to return
home by promising them a prospect of obtaining long-
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er-term residence status in Spain, if they are oﬀered
employment in the future.7
Some agreements between Argentina and its neighbours (Bolivia, Peru) also oﬀered regularization for undocumented workers. In July 2003, a bilateral agreement signed between Portugal and Brazil created a
speciﬁc legal mechanism for reciprocal regularization
of the nationals of each country residing without authorization in the other’s territory.8
Finally, BLAs help strengthen ties between countries that share some cultural or historical links. The
UK and other Commonwealth countries have mutual
“Working Holiday Maker” programmes,9 which allow
young persons to live and take on part-time or casual
work for an extended holiday of up to two years, though
these are not always strictly-speaking BLAs.

IX.1.1.4 Country of origin perspective
Countries of origin see BLAs as a useful vehicle to
increase access to the international labour market for
their workers and to negotiate appropriate wages, living
conditions, and job security for their nationals abroad.
They oﬀer the certainty of agreed deﬁnitions and terms
of implementation and monitoring of workers’ rights
and entitlements. They can also facilitate the acquisition
or enhancement of vocational skills and qualiﬁcations,
such as training programmes for young professionals.

ing the depletion of scarce human resources needed at
home. In 2002, the Dutch and Polish Ministers of
Health signed a letter of intent for the implementation
of a project entitled “Polish Nurses in The Netherlands,
Development of Competencies”, in order to prepare
nurses for employment in the Dutch health care system for a maximum period of two years, and to facilitate their return and reintegration into the Polish
health care system after return. Thus, BLAs can give
employers an opportunity to arrange pre-departure
training for their migrant workers, as foreseen in the
agreements signed by Spain and in Italy’s “second-generation” agreements, which were signed after the conclusion of a readmission agreement.

IX.1.1.5 Duties to cooperate in international
and bilateral agreements
International and regional treaties for the protection of migrant workers often refer to bilateral agreements. As discussed in Section IX.1.1.1 above, ILO
Recommendation No. 86 includes a model bilateral
agreement, as an Annex, and this has been used by a
number of countries to develop their own agreements.

BLAs can also provide a basis for sustained remittance ﬂows, technology transfers, and the general development of human capital, all of which constitute
important contributions to the development of countries of origin. Agreements can also include measures
for return migration or the repatriation of skills and
knowledge. BLAs signed by Spain with Colombia and
Ecuador, for example, provide for projects to facilitate
the voluntary return of temporary migrants through
training and recognition of the experience acquired in
Spain, as well as through creation of small and medium
bi-national enterprises, development of human resources and transfer of technology.

A governing principle in many international and
regional instruments is that the provisions therein are
subject to the more favourable standards found in other multilateral treaties, bilateral agreements or national legislation.10 Some speciﬁc international instruments
on migrant workers also refer to bilateral agreements
with a view to broadening the categories of protected
migrants or augmenting rights. For example, the deﬁnitions of self-employed migrant workers or dependant relatives of migrant workers in the UN Migrant
Workers Convention can eﬀectively be extended by
virtue of bilateral agreements (Arts.2(h) and 4 respectively). Similarly, IRCMW imposes important obligations on States of employment with regard to giving
family members an authorization to stay in the country after the death of a migrant worker or, if this is not
possible, a reasonable time to settle their aﬀairs before
departure, yet these are subject to the more favourable
provisions in bilateral agreements (Art.50(3)).

Agreed quotas for highly skilled workers can also
form an integral part of the country of origin’s human
resource development strategy. They give the country a
share in the international labour market, while manag-

In a few instances, IRCMW also refers to bilateral
agreements in the context of limiting rights
(Art.52(3)(b)). For example, States parties are instructed to consider granting family members of migrant
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workers or seasonal workers, who have worked in the
State of employment for a signiﬁcant period of time,
priority over other workers seeking access to the labour market, although these provisions are subject to
applicable bilateral and multilateral agreements.11
Finally, speciﬁc ILO instruments on migrant workers, IRCMW, the European (Revised) Social Charter,
the European Convention on the Legal Status of Migrant Workers and ILO and Council of Europe social
security instruments recognize that the right of migrant workers to social security on a basis of equality
with nationals cannot be adequately protected without
further inter-state cooperation on the bilateral level.

IX.1.1.6 How eﬀective are bilateral agreements?
The eﬀectiveness of bilateral agreements is diﬃcult
to measure, as they often pursue several objectives simultaneously and give diﬀerent weight to the various
policy priorities. There has been little research on the
implementation and impact of these agreements. The
past failure of temporary labour migration programmes, which operated on the basis of BLAs, to prevent overstay has been documented (Textbox VI.17).
Other programmes, however, have been more successful in this regard.
Do BLAs improve the management of labour migration? They can create more transparent mechanisms by involving the key players at diﬀerent stages of
design and implementation of the agreement, as seen
in the way Italy has involved employers’ groups, trade
unions and other interested parties in setting quotas.
The Spain-Ecuador/Colombia agreements involve selection committees in the country of origin, which include embassy and employer representation. Built-in
encouragements for temporary migrants to return,
such as in Canada’s seasonal agriculture workers programme, which allow the migrants to be re-selected by
the previous employer, seem also to have had a positive
eﬀect on stemming potential irregular migration.
Nevertheless, some 25 per cent of bilateral agreements in OECD countries are apparently not implemented. The most operational seem to be those that
obey the demand-supply imperative, as opposed to pursuing political objectives. These include the Canadian
seasonal agriculture programme and the UK agree-

ments on recruitment of foreign nurses with India and
the Philippines. The extent to which employers will
take advantage of BLAs depends on the eﬃciency of the
system, geographic location of the workers (where the
travel cost is borne by the employer), number of available irregular migrants, and employer-friendly nature of
other immigration programmes.12
BLAs may also constitute a restraint on migrant
workers or even exclude them from regular migration
programmes, because of age limits, quotas and language requirements.
Negotiating a BLA is often a lengthy and time-consuming process. According to the Philippines government, although bilateral labour agreements have proved
to be eﬀective in addressing issues and concerns aﬀecting the employment of workers, they take a long time to
be developed and implemented. Thus, in recent years,
the Philippines has steered away from the formulation
of general agreements and worked towards the adoption of more focused agreements which are easier to
negotiate and make operational in host countries.
Some major destination states are not particularly
interested in entering into speciﬁc agreements, especially those in Asia which (with some exceptions) do
not seek to engage the states of origin in bilateral or
multilateral agreements to establish rules governing
international labour migration. Without particular leverage or special relationship with the concerned destination country, many states of origin ﬁnd negotiating
BLAs in order to obtain privileged access to foreign labour markets particularly diﬃcult to achieve.
Nevertheless, in the absence of a global regime for
international labour migration, BLAs are an important
mechanism for inter-state cooperation in protecting
migrant workers, matching labour demand and supply,
managing irregular migration, and regulating recruitment. Where BLAs have worked as a mechanism for
the temporary employment of foreign workers, the
main reasons seem to be that:
² they target speciﬁc sectors with a severe labour
shortage;
² there is a quota or ceiling;
² recruitment is organized;
² employers are engaged;
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² above all, there is circulation of labour (Baruah,
2003b).
The involvement of employers and their organizations in the implementation of BLAs contributes signiﬁcantly to their eﬃciency.
Once established in principle, BLAs require special
administration to ensure their smooth operation, including promotion of the programme in countries of
origin, recruitment, testing and certiﬁcation of applicants for the programme, timely data ﬂow and information sharing between the two countries, migrants
and consular oﬃces concerned, and eﬃcient travel logistics. IOM supports government eﬀorts to put these
elements into place or provides the services directly
(Textbox IX.2).

IX.1.2 Regional integration and regional
agreements: overview
As observed earlier, regional cooperation for the
management of labour migration can be divided into
formal mechanisms of regional integration and regional agreements, including free movement of labour initiatives and obligations to cooperate in regional treaties, and less formal mechanisms, such as regional consultative processes and other informal arrangements.

As far as formal regional mechanisms of integration
are concerned, the free movement of labour regime of
the European Union is the most comprehensive. It is
discussed in some detail in Section IX.1.3 below. Other
formal regional integration mechanisms are NAFTA
(Section IX.1.4 below) and the Association of Southeast Asian Nations (ASEAN) free trade block in southeast Asia. These play an important role in facilitating
labour migration, although, as discussed below with
reference to NAFTA, they are generally limited to business persons and highly-skilled professionals.
Visa-free arrangements applicable to OSCE participating States also exist on both intra-regional and inter-regional levels. A good example on intra-regional
arrangements is the visa-free regime operating between the Russian Federation and other CIS countries,
(see Section IX.1.5 below).13 On the inter-regional level, the EU has adopted a “positive” list of countries, operational in 25 Member States.14 Nationals from listed
countries can travel to the EU without a visa for up to
3 months within a six-month period. The list includes
Canada and the US, and countries set to join the EU,
such as Croatia.15
Labour migration is facilitated to a greater or lesser
degree by regional integration processes, which are
usually driven by economic factors, such as the estab-

TEXTBOX IX.2

IOM Assistance in the Implementation of
Bilateral Labour Arrangements
IOM assists migrants, employers and governments in

migrant workers, among others, and the Italian Law

facilitating regular labour migration. It has facilitated

assigning a “preferential entry right” to workers trained

two such initiatives with the Italian Government, one

abroad.

with Sri Lanka and the other with Moldova. Under both
programmes, IOM oﬀered its technical assistance for

IOM has also established a third programme for the

pre-selection, selection, vocational training/orientation,

Canadian Province of Québec which assists the recruit-

travel assistance and support to the social integration

ment and transfer of Guatemalan agricultural workers

and labour insertion of migrant workers.

on behalf of Québecois employers. This programme has
been successful in achieving circulation of labour and

Both projects were supported by the Italian Ministry
of Labour within the framework of the Italian Govern-

return of migrant workers to Guatemala after completion of their employment in Québec (Textbox VI.13)

mental Decree on Migratory Flows 2004, which envisaged special entry quotas for Sri Lankan and Moldovan
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TEXTBOX IX.3

lishment of free trade arrangements between countries
in the region, with a view to optimizing the potential of
markets and economic opportunities. They normally
include provisions for the facilitation of the movement
of nationals from participating Member States or Contracting parties for the purposes of employment and
residence.

Regional Integration and Free
Movement in South America: the
Andean Community and MERCOSUR
The Andean Community members (Bolivia, Colombia, Ecuador,
Peru and Venezuela) have decided to work together to ensure that
their inhabitants will be able to move freely through the sub-re-

Such arrangements may range from extensive free
movement regimes applicable to all categories of persons, including workers, as in the EU, to more limited
provisions focusing on the movement of business visitors, professionals, other highly-skilled persons, and
service providers, which is the position under NAFTA.
The next section focuses in some detail on these two
regimes and on developments in the Commonwealth
of Independent States. Another example can be found
in South America (Textbox IX.3).

IX.1.3 Regional integration:
European Union

gion, whether for purposes of tourism, work, or for a change in
their customary place of residence. The “Andean Labour Migration Instrument” (Decision 545) was signed on 25 June 2003 with
as its main objective the establishment of provisions which will
progressively and gradually permit the unhampered movement
and temporary residence of Andean nationals in the sub-region
for employment purposes as wage workers. The unhampered
movement of people is one of the preconditions for the gradual
formation of the Andean Common Market, which was scheduled
to be in operation by 31 December 2005.
MERCOSUR (Southern Common Market) Member States (Argentina, Brazil, Paraguay and Uruguay) signed the “Agreement on
Residence for Nationals of MERCOSUR States, Bolivia and Chile”

Labour migration in the European Union (EU) is
examined on three levels:
² free movement of EU citizens for the purposes
of employment;
² changes in this regime, as a result of the recent
enlargement of the EU; and
² position of non-EU nationals or third-country
nationals regarding admission to the labour market and treatment within EU Member States.

IX.1.3.1 EU citizens
The EU has the most extensive regional integration system for labour migration. Free movement of
labour in the EU applies presently to 15 Member
States and will apply in full to the enlarged EU of 25
Member States by 1 May 2011, and of 27 Member
States (including Bulgaria and Romania) by 1 May
2014. According to the transitional arrangements
provided in the Accession Treaties (see Textbox IX.4)
(EU, 2003c), it will not be possible to impose any limits on free movement of workers after these dates.
Free movement of workers in the EU covers all forms
of employment:
² salaried or wage-earning employment (free movement of workers);
² self-employment (freedom of establishment);

on 6 December 2002. The agreement has the objective of permitting nationals of one signatory member to obtain legal residence
in another signatory State, if they so wish. Through the accreditation of their nationality and presentation of documentation,
petitioners can obtain temporary residence for a maximum period
of two years, which can be transformed into permanent residence
after this initial period. The agreement provides for the right to
family reuniﬁcation and equal treatment of migrants with nationals concerning all civil, social, cultural and economic rights.
Sources: ILO, International Migration Programme (March
2006); Andean Community (2003); MERCOSUR (2002: Arts. 1, 4,
5 and 9).

² provision of services (freedom to provide services).
Free movement of EU nationals for the purpose of
employment is accompanied by an extensive set of free
movement rights, enshrined in the EC Treaty (Part III,
Title III), based on the principle of equal treatment
with nationals (or non-discrimination on the grounds
of nationality) (Art. 12 EC).16 These rights apply directly in Member States’ laws and can be relied upon by individuals in domestic courts. Their application is inter-
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preted and supervised by the European Court of Justice (ECJ), which is entrusted by the EC Treaty to ensure the consistent and uniform application of EU law.
ECJ rulings are binding on all the Member States. The
equal treatment principle goes beyond the context of
employment to encompass other aspects relating to
the legal status of migrant workers. Whereas the admission and residence of EU nationals (as well as their
departure from the territory) is addressed by Council
Directive 2004/38/EC (EU 2004b), which had to be
transposed into the laws of all Member States by 30
April 2006, the following ﬁve areas relating to the equal
treatment of EU workers while employed in other
Member States and nationals continue to be covered
by Council Regulation 1612/68/EEC (EU, 1968):
² work and employment conditions, in particular
as regards remuneration and dismissal, and
trade union rights;
² vocational training;
² social and tax advantages (including welfare
beneﬁts);
² housing; and
² education of children.
EU rules also provide for social security entitlements (i.e. aggregation and transfer of beneﬁts) to ensure that EU nationals who move for the purpose of
employment are not disadvantaged as a result (Council
Regulation 1408/71/EEC) (EU, 1971).
The EU free movement of workers regime is accompanied by liberal family reunion rules which give
the worker’s spouse or registered partner, dependent
children (under the age of 21) and dependent parents
of the worker or spouse the right to join the worker.
Admission of other dependant relatives living with the
worker should also be facilitated. Moreover, the spouse
and children of EU workers have free access to employment as soon as they arrive in the Member State.17
These free movement rights are supported by strong
safeguards against expulsion. EU workers can be expelled from (or refused entry to) another Member State
only if they constitute a serious threat to the public
policy, public security or public health of that State
(EU, 2002c, Art.39(3) EC). These criteria have been deﬁned further in secondary legislation,18 and interpreted
restrictively by the ECJ, which has ruled that EU Mem-

ber States can only expel citizens of other Member
States if they constitute a present and serious threat to
the fundamental interests of society. Criminal convictions alone are insuﬃcient to constitute such a threat
(ECJ, 1975, Case 36/75: para.22; ECJ, 1977, Case 30/77:
para.28).

IX.1.3.2 EU enlargement and labour migration
EU enlargement to 25 Member States as of 1 May
2004 and to 27 Member States as of 1 January 2007 was
preceded by the adoption of transitional arrangements
under the Accession Treaty for free movement of
workers with a view to protecting existing Member
States (EU15) from disruption to their domestic labour
markets for a period of a maximum of seven years. The
arrangements apply to nationals of the new Member
States in Central and Eastern Europe (CEEC), referred
to as the Accession 8 (A8) States,19 Bulgaria and Romania, but not to nationals of Cyprus or Malta. National
restrictions can be retained by Member States for an
initial period of two years, then for a further three years
and, exceptionally, for a further two years (i.e. 7 years
in total). Freedom of establishment (including self-employment) and freedom to provide services in other
Member States are generally unaﬀected by these arrangements, although Austria and Germany can apply
restrictions on the provision of cross-border services
in certain sensitive employment sectors involving the
posting of temporary workers.
A8 nationals who were already employed in an existing Member State on the date of accession (1 May
2004), or Bulgarian and Romanian nationals (1 January
2007), on the basis of a work permit or other authorization valid for 12 months or longer beneﬁt from unrestricted access to the labour market of the Member
State concerned.
Member States applying the transitional arrangements (Textbox IX.4) are required to give preference
to A8 workers, Bulgarian and Romanian workers, and
service providers from the new Member States over
non-EU nationals regarding access to their labour
markets.
Even though the 1 May 2004 enlargement was the
largest to date and wage diﬀerentials between existing
and new Member States are considerable, the Europe-
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an Commission concluded that, although mobility of
EU workers has increased since that enlargement, it
has not been large enough to have a signiﬁcant impact
on the EU labour market in general (EU, 2006a: 6, 13),
which is in line with assessments of previous EU enlargements. Furthermore, there is no indication that
migrant workers from new EU Member States are displacing or substituting national workers or competing
for similar jobs. Indeed, there is some evidence that
they are contributing in a complementary way to labour markets in the EU15 Member States by meeting
labour shortages in certain areas (EU, 2006a: 12, 14).
The UK Accession Monitoring Report observes that
most nationals from the new Member States have

come to work in the UK for short periods of time, as a
form of de facto circular migration. The vast majority
of A8 nationals are young and single persons, who are
in full-time employment and do not have dependants
living with them in the UK. As a result, they make few
demands on the welfare system or public services. They
ﬁll gaps in the labour market in a broad range of employment sectors, but particularly in administration,
business and management, hospitality and catering,
agriculture, manufacturing and food, ﬁsh and meat
processing (UK, 2005c).
Moreover, it is expected that economic conditions
in A8 Member States, and Bulgaria and Romania, will
improve and thus reduce pressures to migrate. Conse-

TEXTBOX IX.4

EU Accession Treaty Transitional Arrangements
concerning Free Movement of Workers
As of 1 May 2004, of the EU15 Member States, only

2006. Greece, Finland, Italy, Portugal and Spain then

Ireland, Sweden and the UK provided free access to

announced that they would no longer apply national

their labour market for A8 nationals, although the UK

restrictions after that date.

applies nominal restrictions through the implementation of a Workers’ Registration Scheme which requires

With the accession of Bulgaria and Romania on 1

the worker to register with the Border and Immigration

January 2007, some of the EU15, such as Ireland and

Agency with details of the job, wage conditions, etc.

UK, which had been willing to open their labour mar-

The purpose of this registration scheme is to assist the

kets to A8 nationals, announced that they would apply

UK authorities to determine how many new Member

transitional arrangements in respect of nationals from

States nationals are employed, assess the impact of their

these two countries, at least for the initial two-year

employment on the national labour market, and protect

period. However, Finland and Sweden are not adopting

workers from exploitation, for example by ensuring that

transitional arrangements in respect of nationals from

they are paid at least the national minimum wage.

Bulgaria and Romania. Nor are the A8 States, with the
exception of Hungary, applying restrictions to workers

The remaining EU15 Member States applied national

from these two countries.

restrictions for two years in the form of a work permit
scheme, sometimes combined with quotas. Hungary,

It is expected, however, that some countries, particu-

Poland and Slovenia applied reciprocal restrictions to

larly Austria and Germany, will retain restrictions for

nationals from the EU15 Member States. However,

the full 7 years, although after 5 years they will have

these countries were required to review their position

to convince the European Commission that there are

before the ﬁrst two-year period had expired and notify

“serious disturbances on [their] labour market or threat

the European Commission before 1 May 2006 if they

thereof” and to justify this requirement objectively.

wished to continue with these restrictions. The Commission had recommended that all Member States consider opening up their labour markets after the initial
two year post-enlargement period had elapsed on 1 May

Sources: EU (2006a); EURES http://europa.eu.int/
eures/home.jsp?lang=en
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quently, labour migration to the EU15 Member States
is likely to peak and then drop oﬀ gradually. In the medium- to long-term, however, economic growth in the
new EU Member States is likely to result in the creation of labour migration opportunities for EU nationals and for third-country nationals. Indeed, as noted in
Section VI.3.3 above, one A8 EU Member State, the
Czech Republic, is already actively seeking highlyskilled workers from speciﬁed third countries. Labour
shortages have also been identiﬁed in Poland and the
Baltic States, but many of these are connected with the
signiﬁcant migration of workers from these countries
to the EU15, particularly Ireland and the UK.

IX.1.3.3 Non-EU/ third country nationals
While EU rules on free movement of workers relate to EU nationals taking up employment in another
EU Member State, non-EU or third country nationals
can also beneﬁt from “derived rights” under EU law,
because of their connection with the EU worker or
company. As noted above, the non-EU spouse and
children of EU workers beneﬁt from all EU free movement rights. Therefore, a non-EU national spouse will

have free access to the labour market in the Member
State in which the EU worker is employed. The ECJ
has also ruled that EU companies can move their nonEU workers to another EU Member State on a temporary basis in the context of the provision of services.
Thus a Belgian company employing Moroccan workers, who were lawfully resident in Belgium, was permitted to deploy those workers to a construction
project in France without ﬁrst having to seek work
permits for them.20
In 2003, the EU Council of Ministers adopted Regulation 859/2003/EC extending the EU rules on social
security provision to non-EU nationals resident in one
Member State moving to another Member State to
take up employment there (EU, 2003a). Moreover,
third-country nationals who have acquired long-term
resident status have the right to reside in another EU
Member State for a period longer than three months
and to take up employment there, although authorities
in the second Member State retain the discretion to
apply the EU preference principle regarding access to
the labour market (Textbox VI.3).21

TEXTBOX IX.5

European Commission’s Policy Plan on Legal Migration (December 2005)
In December 2005, in response to the European Coun-

tra-Corporate Transferees (ICT) and remunerated trainees.

cil’s Hague Programme, the Commission presented its

The proposed directives on rights and highly-skilled

Policy Plan on Legal Migration, which deﬁnes a road-

workers are expected to be presented by the Commission

map for policy-making in this ﬁeld for the period 2006-

in October 2007.

2009. The Policy Plan describes the current situation
and prospects of labour markets in the EU as a “need”

Other proposed actions include:

scenario, thus clearly recognizing that the admission

² establishment of an EU Immigration Portal on EU

of both highly-skilled and less-skilled migrant workers
from third countries should be facilitated. It proposes
the adoption of a general framework directive guaranteeing a common set of rights to all third country nationals

policies, news and information;
² extension of the services provided by the European
Job Mobility Portal and the EURES network to
third-country nationals;

in legal employment in EU Member States. These rights

² assistance to Member States on integration;

would not be limited by reference to their length of stay

² cooperation with third countries, including the

although, at this stage, the level of the rights to be pro-

adoption of arrangements for managed temporary

tected has not been speciﬁed.

and circular migration and the provision of professional training and language courses in the country

The Policy Plan also recommends the adoption of four

of origin for those leaving to work in the EU.

speciﬁc directives governing the conditions of entry and
residence for highly-skilled workers, seasonal workers, In-
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Association agreements which the EU and its Member States have concluded with third countries constitute an signiﬁcant source of rights for nationals from
these countries employed in EU territory. It is important to note that, in general, no EU Association Agreements can override the sovereignty of Member States
regarding the control of admission of non-EU nationals into their territory for the purpose of employment.
The rules are mainly concerned with workers who are
already lawfully resident and employed in the territory.
The agreement with Turkey (Ankara Agreement) dates
back to 1963 (EU, 1963) and provides for the most extensive set of rights.22 EEC-Turkey Association Council Decision 1/80, adopted under the Agreement, contains incremental rights concerning access to the labour markets of EU Member States for Turkish migrant workers already lawfully working in their
territory. Employment restrictions are to be lifted gradually and free access to employment is to be provided
after 4 years of lawful employment (EU, 1980: Art.6).
The strong EU safeguards against expulsion mentioned
earlier are also applicable (ECJ, 1997, Case 340/97).
In addition to these arrangements with Turkey, the
EU has converted Co-operation Agreements with three
Mahgreb countries (Algeria, Morocco and Tunisia) into fully fledged Euro-Mediterranean Association
Agreements, which provide for equal employment
conditions with nationals and social security rights for
lawfully resident Mahgreb migrant workers in EU terriory.23 The EU has also entered into similar agreements with Egypt, Israel, Jordan, Lebanon and the Palestinian Authority.
Moreover, the EU is developing a common policy
on migration and asylum towards third country nationals. Numerous measures have been adopted on
asylum and irregular migration (Chapter VIII), but to
date few on legal migration, with the exception of
measures relating to family reuniﬁcation, status of
third country nationals who are long-term residents,
and admission of students and researchers (see respectively EU, 2003d, 2003e, 2003i, 2005d). However, in its
December 2004 Hague Programme on Strengthening
Freedom, Security and Justice in the EU, which outlines the elements of a new multi-annual programme
in this ﬁeld for 2005-2009, the European Council, invited the Commission “to present a policy plan on le-

gal migration including admission procedures capable
of responding promptly to ﬂuctuating demands for migrant labour in the labour market before the end of
2005” (EU, 2004f: Annex I). In December 2005, the
Commission duly presented the Policy Plan, which refers to future proposals for the adoption of legally binding measures in this area, as well as other pertinent activities (Textbox IX.5).
While the explicit recognition of the need in the EU
for migrant workers from third countries is a positive
development, Member States will have to demonstrate
considerable political will to ensure the speedy adoption and eﬀective implementation of the legally binding measures and actions proposed in the Policy Plan.

IX.1.4 Regional integration:
North American Free Trade Agreement
IX.1.4.1 NAFTA and intra-regional movement
of goods, capital, and persons
Canada, Mexico and the United States signed the
North American Free Trade Agreement (NAFTA) in
1994. It prescribes measures to facilitate the cross-border movement of goods, capital and services and to promote free and fair trade among the three countries.
NAFTA operates on the presumption that freer trade
generates greater economic opportunity and productivity.24 Proponents also believed that the creation of a regional free trade area would maximize the continent’s
market power in relation to other states (Johnson, 1998).
NAFTA also provides for greater movement of persons
in connection with trade, although, as in most regional
trade agreements, it does not enable general freedom of
movement for all persons,25 which is the principal difference between NAFTA and the EU regime.
NAFTA’s impact on migration is limited to providing for the temporary entry of certain categories of
persons and outlining members’ obligations regarding
the admission of nationals from the other two signatories. NAFTA addresses the temporary entry of both
business persons and persons involved in the provision
of services (Chapters 16 and 12 respectively). In addition, a side agreement, the North American Agreement on Labour Cooperation (NAALC), espouses
deepened cooperation on the labour front, particularly
with regard to enforcing labour laws.
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IX.1.4.2 Temporary entry for business persons
Chapter 16 of NAFTA is dedicated to the temporary entry of business persons and contains the provisions that aﬀect migration most directly. Mindful of
the parties’ commitment to facilitate and manage temporary entry, and to ensure border security and protection of domestic labour markets and permanent employment, Chapter 16 obliges parties to admit four categories of business persons:
² business visitors;
² traders and investors;
² intra-company transferees (ICTs); and
² professionals.
NAFTA obliges parties to admit such individuals
upon proof of citizenship and documentation of the
purpose of entry and of the nature of the engagement,
provided the individual would otherwise be allowed
entry under domestic policy.26
Concerning entry of persons in all four categories,
no party may require labour certiﬁcation tests (Section
VI.3.2.2 above) or similar procedures, or impose a numerical limit on the number of admissions.27 In addition, parties may not require prior approval procedures, petitions, or similar procedures from business
visitors and professionals. However, the Chapter allows visas to be required, prior to admission for each
category, after consultation with the party whose business persons would be aﬀected “with a view to avoiding
the imposition of the requirement” (Annex 1603.D.3).
Appendices to these provisions lay out the categories of business visitors and professionals who may be
admitted, together with minimum educational requirements for individuals in the professional category,
which is the broadest category of business persons under NAFTA. Generally, they must have a Bachelor’s
degree or technical training or certiﬁcation.28 In practical terms, employment of professionals in other parties’ territories is contingent on recognition of their
qualiﬁcations. Some agreements and measures exist to
facilitate recognition of qualiﬁcations where they are
needed, but they facilitate movement between the US
and Canada, rather than between the other parties.29
NAFTA Chapter 12, discussed below, also addresses
professional services and qualiﬁcations, but with a view
to eliminating “unnecessary barriers to trade” rather

than to creating employment opportunities (Ch. 12,
Arts.1201 and 1210).

IX.1.4.3 The Trade NAFTA visa
Under Chapter 12, the US exercises the option to
require visas of Mexican professionals seeking to temporarily enter its territory. The Trade NAFTA (TN)
visa, commonly called the NAFTA Professional visa,
allows admission for up to one year and may be extended by periods of one year, without limit. However,
it is a non-immigrant visa and not for permanent residence. Individuals in designated professions, as evidenced by the attainment of speciﬁed minimum education requirements and credentials, may apply for the
visa at US consulates.
The TN visa procedure imposes more requirements
on Mexican professionals than on Canadians. Canadian citizens are not required to have a non-immigrant
visa prior to entering the US and need only present
proof of citizenship and professional employment at
the border. Further, no numerical limitation was imposed on the number of TN visas granted to Canadians. Mexicans, contrarily, face tougher requirements.
Applicants must schedule an interview, which includes
a ﬁngerprint scan, present the application forms, a letter of employment written by the employer,30 and demonstrate that their stay is indeed temporary, along with
a valid passport and photograph.31 TN visas had an annual cap of 5,500 for Mexican nationals. Pursuant to
the Agreement, however, that cap was removed in January 2004 (Condon and McBride, 2003: 277).

IX.1.4.4 Movement of persons in relation
to provision of services
Chapter 12 applies to all measures regulating crossborder trade in services, excluding ﬁnancial services,
air services, government procurement, government
subsidies and grants, and services not covered by
Chapter 11 on Investment. The text clearly distinguishes migration policy from the entry of service providers, stating that the chapter imposes no obligation
on the parties to grant any rights regarding employment market access (Art. 1201). Chapter 12 is also not
intended to aﬀect the parties’ capacity to provide social services or perform other government functions,
such as law enforcement.
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Chapter 12 attempts to reduce the barriers to trade
imposed by states’ licensing and certiﬁcation requirements with regard to cross-border service providers
through national treatment and Most Favoured Nation
(MFN) treatment, and a prohibition on requiring local
presence. Accordingly, states must provide other parties’ service providers treatment no less favourable
than their own or those of other states and cannot require another party’s service provider to establish or
maintain an oﬃce or residency in its territory as a condition for the provision of a service.
However, Chapter 12’s liberalizing measures are
tempered by caveats. Reservations to the above three
principles were allowed and listed in Annex I of Chapter 12. Annex II speciﬁes certain sectors, sub-sectors
and activities where parties may retain or adopt more
restrictive non-conforming measures as well. In addition, the MFN treatment requirement does not require
any party to recognize qualiﬁcations (including education, experience, licenses and certiﬁcations) obtained
in the territory of one party when it recognizes, either
unilaterally or by agreement, qualiﬁcations obtained in
another party or in a non-party. However, the admitting party must give the other party an opportunity to
demonstrate that qualiﬁcations earned in its territory
should also be recognized or to enter into a comparable agreement for their recognition.
Further, quantitative restrictions, licensing requirements and performance requirements are allowed, but
the parties must commit to negotiate the liberalization
or removal of such restrictions. Parties must ensure
that licensing requirements are based on objective,
transparent criteria (such as competence), are not
more burdensome than necessary to ensure quality,
and are not disguised restrictions on the cross-border
provision of services. Chapter 12 describes the steps
towards establishing mutual professional standards
and speciﬁcally addresses legal, engineering, and bus
and truck transportation services. NAFTA required all
parties to eliminate citizenship and permanent residency requirements for the licensing or certiﬁcation of
professional service providers of another party within
two years of its enactment, and to consult for the removal of such requirements for the licensing and certiﬁcation of other service providers.

IX.1.5 Regional agreements and
intergovernmental cooperation
With regard to formal cooperation on labour migration at the regional level, Council of Europe instruments
relating to protection of migrant workers, such as the
(Revised) European Social Charter and the European
Convention on the Legal Status of Migrant Workers
(ECMW), include a number of provisions requiring contracting parties to cooperate with one another. For example, the (Revised) European Social Charter, in Article
19 on the right of migrant workers and their families to
protection and assistance, requires States parties “to
promote co-operation, as appropriate, between social
services, public and private, in emigration and immigration countries” (Art.19(3)). ECMW provides for cooperation between contacting parties on the exchange and
provision of appropriate information to prospective migrants, inter alia, on:
² residence, conditions of employment and opportunities for family reunion, the nature of their
employment, social security, housing, transfer of
savings, etc.;
² vocational training and retraining schemes to ensure that they cater as far as possible for the needs
of migrant workers with a view to their return to
their country of origin;
² arrangements, so far as practicable, for the teaching of the migrant worker’s tongue to the children of migrant workers to facilitate, inter alia,
their return to their country of origin;
² provision of information to migrant workers
about conditions in their country of origin on
their ﬁnal return home (Arts. 16, 14(5), 15 and 30
respectively).
ECMW also links certain contracting parties’ obligations with the adoption of further multilateral or bilateral agreements in areas such as the transfer of savings,
social security, social and medical assistance and double
taxation (Arts. 17, 18, 19 and 23 respectively).
In 1994, all CIS Member States signed the Agreement on Cooperation in Labour Migration and Social
Protection of Migrant Workers (15 April 1994). This
agreement is based on ILO principles and contains the
following provisions:
² mutual recognition of diplomas, other job evalu-
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ation documents and work records;
rules of employment in the destination country;
elimination of double taxation;
equal treatment between migrant workers and
nationals in respect of social security, social insurance, and medical care;
transfer of earnings and savings.

such as employers, trade unions and other organizations. In this way, therefore, consultative and cooperative processes on labour migration and acceptance of
legally binding standards on the protection of the rights
of all migrant workers and their families are viewed as
mutually reinforcing, with the potential to beneﬁt both
migrants and the states concerned.

However, the agreement is limited in scope since it
only applies to lawfully resident migrant workers and
excludes members of their families. It is also to be implemented through bilateral agreements and to date,
these have not been extensively adopted (Section
IX.1.1.1 above).32

Part VI on the promotion of sound, equitable, humane and lawful conditions in connection with international labour migration is the principal section in
ICRMW addressing inter-state consultation and cooperation. States parties are under the general obligation,
by virtue of Article 64, to consult and cooperate “with
a view to promoting sound, equitable and humane
conditions in connection with international migration
of workers and members of their families” and “[i]n
this respect, due regard shall be paid not only to labour
needs and resources, but also to the social, economic,
cultural and other needs of migrant workers and members of their families involved, as well as to the consequences of such migration for the communities concerned”. Part VI also discusses consultation and cooperation between States parties in respect of the following areas:
² consultation, exchange of information and cooperation between the competent authorities of
States parties involved in the international migration of workers and members of their families (Art.65(1)(b));
² cooperation in the adoption of measures regarding the orderly return of migrant workers and
members of their families to the State of origin,
when they decide to return, or their authorization of residence or employment expires, or
when they are in the State of employment in an
irregular situation (Art.67(1));
² cooperation with a view to promoting adequate
economic conditions for the resettlement of
regular migrant workers and to facilitating their
durable social and cultural reintegration in the
State of origin (Art.67(2)).

²
²
²

²

IX.1.6 Global level agreements
It should be noted at the outset that there is no comprehensive international migration regime operating at
the global level. The admission of persons to territories
of States for the purpose of employment is regulated
principally by national laws and policies. However, a
number of formal mechanisms have been developed at
the global level, under the auspices of international treaties, with a view to enhancing inter-state cooperation on
labour migration or the movement of persons within
the context of the international trade in services.

IX.1.6.1 Intergovernmental cooperation in
international treaties
As discussed in some detail in Section I.2 above, a
number of international conventions have been adopted with a view to protecting the rights of migrant workers in the migration process, namely IRCMW and the
pertinent ILO instruments. But there are also important parts and provisions in these treaties dealing with
intergovernmental cooperation.
While IRCMW establishes a principled framework
for the protection of the human rights of all migrant
workers and their families irrespective of status, it also
acknowledges in a number of places and particularly in
Part VI that such a human rights framework cannot be
eﬀectively applied without consultation and cooperation between countries. This involves not only international consultation and cooperation at the bilateral, regional and multilateral level, but also government consultation and cooperation with pertinent stakeholders,

IRCMW also attaches considerable importance to
the role of bilateral, regional and multilateral arrangements and agreements, particularly in the context of
furthering the rights of migrant workers and members
of their families (Preamble). Indeed, if bilateral and
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other multilateral instruments in force for the State
party concerned grant more favourable rights and
freedoms to migrants, such instruments must be respected (Art.81(1)) (Section IX.1.1.5 above).
With regard to ILO instruments, there are also provisions imposing obligations upon States parties to co-

operate with one another with a view to preventing
abuses in the migration process and recommending
further cooperation at the bilateral and multilateral
level concerning the facilitation of legal labour migration and equality of treatment in respect of social security as well as maintenance of acquired social security
rights (Textbox IX.6).

TEXTBOX IX.6

ILO Instruments and International Cooperation on Labour Migration
Several ILO instruments relevant to migrant workers

a useful framework for guidance on the kind of mat-

stress the importance of international cooperation in

ters that could be regulated in bilateral or multilateral

the area of labour migration, including the adoption of

migration agreements. The Model Agreement provides

bilateral agreements. For example, ILO Convention No.

for measures concerning, inter alia:

143 calls for the Member States concerned to adopt,
where appropriate in collaboration with other Members,
a number of measures to determine and suppress clandestine movements and illegal employment of migrant
workers. At the international level, systematic contacts
and exchanges of information on these matters is to take
place between the Member States concerned. One of
the purposes of this cooperation is to make it possible
to prosecute authors of traﬃcking for the purpose of
labour whatever the country from which they exercise
their activities.
Although it is questionable whether bilateral agreements have been eﬀective as a means for addressing

²
²
²
²
²
²
²
²
²
²
²
²
²

exchange of information;
action against misleading propaganda;
conditions and criteria for migration;
organization of recruitment and placing of migrants;
information and assistance to migrants;
transfer of earnings;
adaptation of permanent migrant workers;
settlement of disputes;
equality of treatment in a number of areas;
contracts of employment;
employment mobility;
the return of migrants;
measures on the methods for cooperation and
consultation between States parties.

structural labour shortages and curbing irregular migration, the conclusion of bilateral agreements (Section

It provides that bilateral agreements should include

IX.1.1 above) may be a useful solution for providing

provisions concerning equal treatment of migrants and

better protection of migrant workers, either in respect

nationals and appropriate arrangements for acquired

to certain areas such as social security, or with regard to

rights in the area of social security. In addition, Con-

more vulnerable categories of migrant workers, such as

ventions Nos. 118 and 157 concerning equality of treat-

domestic workers.

ment in social security and maintenance of acquired
social security rights also explicitly provide that ratifying

Increasingly, many States are turning to such agree-

States may give eﬀect to provisions of the Convention

ments to regulate the most signiﬁcant emigration and

concerning the maintenance of acquired rights and

immigration ﬂows as well as social matters of migration

provision of beneﬁts abroad through the conclusion of

such as social security. Such a solution is also recom-

bilateral and multilateral agreements.

mended by a number of ILO instruments: the Model
Agreement on Temporary and Permanent Migration
for Employment, including Migration of Refugees and
Displaced Persons, annexed to Recommendation No.
86 on Migration for Employment (Revised), 1949, oﬀers

Source: ILO, International Labour Standards Department (NORMES) (March 2006).
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To date, however, these speciﬁc multilateral instruments have not received the wide-ranging acceptance,
which would enable the development of a comprehensive framework for multilateral cooperation.

WTO Hong Kong Ministerial
Conference, December 2005
At the Hong Kong Ministerial Conference on the

More informal cooperation at the global level has
occurred, more generally, through the so-called Berne
Initiative, a State-led process, supported by the Swiss
Government and facilitated by IOM and, more speciﬁcally with regard to international labour migration, under the auspices of ILO in the context of the adoption of
the Multilateral Framework on Labour Migration (ILO,
2005), which are discussed in Section IX.2.3 below.

Doha Work Programme, held on 13–18 December
2005, ministers from the then WTO’s 149 Member
governments approved a 44-page Declaration. The
principal merit of the Declaration is to put the Doha
round trade negotiations “back on track”. With regard
to services, the text in reality satisﬁes neither those
WTO Members who wanted the language in the
Services Annex of the draft Declaration to be made
more ambitious (e.g. the EU, in exchange for limited

IX.1.6.2 General Agreement on Trade in Services
The General Agreement on Trade in Services
(GATS) (WTO, 1994) operates under the auspices of
the World Trade Organization33 and contains some
limited globally applicable rules of relevance to the
mobility of workers in the context of the trade in services. These rules are found in Mode IV of the Agreement and enable “natural persons” to cross an international border from Member State A to Member State B
for the purpose of providing a service, which is recognized as one of the four possible ways of trading a service under GATS. However, these rules are limited in
practice in the Member State schedules to a narrow
category of migrants, primarily to those working for
multinational companies, such as executives, managers and specialists, and intra-company transferees.
Further, this movement can only take place on a temporary basis, e.g. business visitors are generally permitted to stay for up to 90 days. Permanent presence in
the country is therefore expressly excluded.34 Moreover, GATS does not apply to measures concerning individuals independently seeking access to a Member
State’s labour market and it does not exempt natural
persons from fulﬁlling any visa requirements.

commitments on agriculture), nor those who sought to
weaken the text.
Annex C on Services was the most controversial part
of the Declaration. Speciﬁcally, on Mode 4, the text
refers to “new or improved commitments on the categories of Contractual Services Suppliers, Independent
Professionals and Others, de-linked from commercial presence”, and of “Intra-corporate Transferees
and Business Visitors, to reﬂect inter alia removal
or substantial reduction of economic needs tests and
indication of prescribed duration of stay and possibility of renewal, if any”. This wording is not as strong as
that suggested in the “alternative annex C” advanced
by the G90 (including the group of African, Caribbean
and Paciﬁc countries, the LDC group and the African
Union), which requested WTO Members to ensure
that any negotiated commitments reﬂect “improvements in all four modes of supply both in terms of
market access and national treatment and in particular
Mode 4 liberalization in categories de-linked from
commercial presence”. Some trade analysts consider
that the positive gains from Mode 4 along these lines
will be limited, and for most developing countries will
be outweighed by pressures to open up their markets

In the context of recent WTO trade negotiations,
delegations from developing and least developed countries (LDCs) have sought greater access to labour markets in developed countries, particularly by broadening
the categories of persons who can enter and by simplifying admission rules. However, progress has been
slow as revealed by the most recent round of trade negotiations (Textbox IX.7).
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in Mode 3. In this regard, the text calls for “enhanced
foreign equity participation” and for “allowing greater
ﬂexibility on the types of legal entity permitted”.

Sources: IOM, Migration Policy, Research and Communications Department; WTO (2005).
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Outside of these negotiations, however, there have
been concerted attempts to bring together trade and
migration policy-makers and practitioners, as well as
other stakeholders from business and civil society, with
a view to realizing the potential that the mobility of
persons might bring to the growth of the global economy by:
² exploring the links between international trade
and migration;
² identifying the ways of improving the eﬀectiveness of existing trade commitments under
GATS Mode 4 regarding the temporary movement of persons as service providers;
² discussing possibilities for progress in the current GATS negotiations and for further trade
liberalization in this field (Klein Solomon,
2006).
In this connection, three seminars have been organized since 2002:
² (i) a Symposium, sponsored by the WTO and
the World Bank, on Movement of Natural Persons (Mode 4) under GATS in April 2002
(World Bank, 2002; WTO, 2002);
² (ii) a seminar, jointly organized by the OECD,
World Bank and IOM, on Trade and Migration
in November 2003 (OECD, 2004c; World Bank,
2003; IOM, 2003e); and
² (iii) a follow-up seminar in October 2004, cohosted by the IOM, the World Bank and WTO,
entitled “Managing the Movement of People:
What can be learned for Mode 4 of the GATS”
(IOM, 2004b; World Bank, 2004; WTO, 2004).

IX.2 Less Formal and
Consultative Mechanisms
Reaching formal commitments in focused bilateral
labour agreements, regional integration mechanisms,
and regional and international conventions is important for facilitating orderly labour migration and protecting migrant workers. When these agreements are
diﬃcult to achieve, as is often the case, other solutions
can prove an eﬀective tool for inter-state cooperation.
These include non-binding consultative mechanisms

such as regional consultative processes, joint commissions on labour, and working groups.

IX.2.1 Regional consultative processes
Less formal regional arrangements, as opposed to
the more formal mechanisms considered in Section
IX.1 in the context of regional integration regimes and
legally binding treaties, are regional consultative processes (Swiss Federal Oﬃce for Migration, 2005; IOM,
2005d). Regional consultative processes (RCPs) are an
example of non-binding fora bringing together migration oﬃcials of states of origin and destination to discuss migration-related issues in a cooperative way.
IOM has been engaged in promoting dialogue and
cooperation in managing migration among countries
of origin, transit and destination at the regional and
sub-regional levels, such as the Puebla Process for Central and North America, initiated in 1996. The Puebla
Process (Regional Conference on Migration) was initiated by Mexico and its main goal is the management of
irregular migration in and through the region. A Plan
of Action was agreed in 1997, and new goals discussed
in 2000. The Plan of Action was largely achieved: seminars on speciﬁc topics have been held, information exchange has occurred, technical assistance carried out,
and there have been many instances of one-oﬀ assistance among states. IOM provided the Secretariat (von
Koppenfels, 2001).
There are two basic characteristics common to
RCPs. They are informal and the results, though consensual, are non-binding. Although the focus of regional processes depends on the interests of the parties
involved, a key in the successful functioning of an RCP
is the basic acknowledgement of a shared interest in
migration management, despite national interests and
experiences. The most important role RCPs can play is
to encourage government representatives of various
countries to talk to each other and address issues in a
multilateral setting. Talking and sharing experiences
serves to develop relationships, enhance knowledge
and mutual understanding, and build the conﬁdence
and trust that are essential, in view of the complexity of
the issues being addressed. As a result of a step-bystep approach to conﬁdence building, areas of potential cooperation begin to expand. In this regard, re-
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gional consultative processes serve as a focal point for
enhancing the understanding of the causes and eﬀects
of factors leading to migration trends, and also as a
practical vehicle for maintaining and sharing reliable
and up-to-date data and documentation on trends,
programmes and policies related to these factors.
The most recent regional process, which focuses
speciﬁcally on labour migration, is the Ministerial Consultations on Overseas Employment for Countries of
Origin in Asia (Textbox IX.8).
A RCP in the OSCE European region that is proving signiﬁcant is the Söderköping process,35 established
in early 2001 and involving ten countries along the
eastern EU enlarged border.36 The process is supported
by EU, IOM, the Swedish Migration Board and
UNHCR, and its objective is to support cross-border
cooperation between participating countries on asylum, migration and border management issues.
In the Mediterranean region, the Euro-Mediterranean Partnership (Barcelona Process), launched in 1995
in Barcelona by the governments of 27 countries, remains the most ambitious cooperation process in the
region. The cooperation is broader than migration but
migration management is an important component.
The continuity of the Euro-Mediterranean dialogue is
ensured through regular meetings of Ministers of Foreign Aﬀairs of the Barcelona Process. In the Western
Mediterranean an important new migration forum, the
Migration Dialogue in the Western Mediterranean (5+5
Process) was established in 2002. Governments participating are those from the Maghreb (Algeria, Libya,
Mauritania, Morocco and Tunisia) and Europe (France,
Italy, Malta, Portugal and Spain).37 The agenda for dialogue and cooperation includes information exchange,
joint management of international borders, agreed
forms of labour migration, migration for development
and protection of the rights of migrants (IOM, 2005a).
Another notable inter-regional process is the Intergovernmental Consultations for Migration and Asylum (IGC), which comprises 12 western European
states and four traditional immigration countries.38
With the exception of the Colombo Process, none
of these RCPs focus exclusively on labour migration,

although this subject is becoming either an integral aspect or an increasingly important agenda item. For example, the Road Map of the Söderköping Process 20052007 refers to regional harmonization on labour migration and remittances as one of the aims of the process and identifies “support in regulating labour
migration including ensuring access to information on
foreign employment and travel opportunities” as an information-related need for beneficiary countries
(Söderköping Process, 2005: 2, 4). IGC is also shifting
its attention to non-asylum issues, and is discussing labour migration.
Another RCP of particular relevance to the OSCE
European region is the Budapest process, which focuses on cooperation to prevent and reduce irregular migration, including traﬃcking and smuggling in human
beings. The International Centre for Migration Policy
and Development (ICMPD) acts as the Secretariat for
the Budapest Group of countries.39 At a Ministerial
Conference of the Budapest Group, held in Rhodes in
June 2003 (ICMPD, 2003), a number of important
measures were proposed of particular relevance to labour migration. The Ministers invited destination
countries “to assess the impact of current labour market policies with regard to the prevention of irregular
migration”; reaﬃrmed “the need for eﬀective and deterrent sanctions on employers to suppress the employment of illegal migrants”; and recommended the
initiation of a dialogue among Central and Eastern European countries on the “harmonization of rules for
the admission of various categories [of migrants, such
as inter alia] ... employed and self-employed persons
[and] students”.

IX.2.2 Other informal meetings
When eﬀectively implemented, BLAs can promote
orderly migration and protect migrant workers. In
general, and particularly in the Gulf, countries of destination are increasingly inclined to establish less formal mechanisms for cooperating with countries of origin on the management of labour migration. Joint
commissions on labour (JCLs) are now being held by
Asian governments for achieving greater cooperation
from governments of Arab states, as well as from
Asian countries of employment (Abella, 2000). In essence, they provide a mechanism for informal consul-
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TEXTBOX IX.8

Ministerial Consultations on Overseas Employment for
Countries of Origin in Asia: The Colombo Process
of the range of possible responses and exchange of

In response to a request from several Asian countries
of origin, IOM organized ministerial-level consultations

experiences in programme development;

² development of training curriculum for labour at-

in 2003, 2004 and 2005. The ten original participating
States (Bangladesh, China, India, Indonesia, Nepal, Paki-

tachés and administrators and implementing joint
training courses;

stan, the Philippines, Sri Lanka, Thailand and Vietnam)

² preparation for establishing a common Overseas

made recommendations for the eﬀective management

Workers Resource Centre;

of overseas employment programmes and agreed to a

² implementation of recommendations at the na-

regular follow-up.

tional level.
The aim of the Ministerial Consultations is to provide
The third Ministerial Consultations at Bali, Indonesia

a forum for Asian labour-sending countries to:

² share experiences, lessons learned and best practices on overseas employment policies and practices;

were greatly enriched by the participation of countries
of destination, with delegations from Bahrain, Italy, Ku-

² consult on issues faced by overseas workers, coun-

wait, Malaysia, Qatar, Republic of Korea, Saudi Arabia

tries of origin and destination;

and the United Arab Emirates. Afghanistan was wel-

² propose practical solutions for the well-being of

comed as a new member to the group after participating

vulnerable overseas workers;

as an Observer in 2004. International and regional or-

² optimize development beneﬁts; and
² enhance dialogue with countries of destination.

ganizations participating in the Consultations included
ADB, ASEAN, EC, GCC, DFID, ILO, UNIFEM and the
World Bank.

Achievements so far have included:

² identiﬁcation, at ministerial and senior oﬃcial lev-

Sources: Labour Migration Division, IOM; http://www.

els, of policy challenges and needs, and exploration

colomboprocess.org/.

tations between administrative authorities of the
countries of origin and destination (usually Ministries
of Labour and Employment) on mutually agreed issues. Abella (2000) oﬀers examples of how JCLs contributed to the reversal of rules found to be unfair to
migrant workers.
Other formats for non-binding consultations between countries of origin and destination are round tables and study committees or working groups. There
are still no established structures for regular consultations at a multilateral level among countries of labour
origin and destination in Asia. In the past, ILO has organized round table meetings, with the aim of providing an opportunity for a frank exchange of views on
contentious issues without pressure to agree or arrive
at a formal conclusion. The three Arab-Asian Round
Table Meetings held probably achieved this, but there
was no follow-up machinery (Abella, 2000).

The formation of working groups, task forces, or,
what in international trade negotiations has been used
to good eﬀect, study committees can perhaps emerge
as a way of achieving follow-up. The establishment of a
multilateral working group or study committee on labour migration would be a non-contentious and practical way of coordinating migration policies of the major countries of origin and destination in a region.

IX.2.3 Global initiatives
IX.2.3.1 The Berne Initiative
The Berne Initiative was launched by the Swiss
Government with the International Symposium on
Migration on 14-15 June 2001. It was a State-owned
consultation process with the objective of obtaining
better management of migration at the national, regional and global levels through enhanced co-operation between states. The process assisted govern-
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ments in sharing their diﬀerent policy priorities and
identifying their longer-term interests in migration
with a view to developing a common orientation to
migration management.40 The IOM provided a Secretariat for the Berne Initiative.
The most important outcome of the Berne Initiative has been the development of the International
Agenda for Migration Management (IAMM) (Swiss
Federal Oﬃce for Migration, 2005a; IOM, 2005d).
IAMM is a non-binding source and broad policy framework on migration management at the international
level, which was developed through a series of consultations involving interested states, as the main actors
in this ﬁeld with the advice and support of pertinent
regional and international organizations, NGOs and
independent migration experts (Nielsen, 2006).
IAMM sets out a number of common understandings and eﬀective practices for a planned, balanced and
comprehensive approach to the management of migration, including labour migration and the human
rights of migrants. With regard to the latter, it emphasizes that “respect for and protection of the human
rights and dignity of migrants is fundamental to eﬀective migration management” (IOM, 2005d: 45).41 The
IAMM devotes a whole chapter to labour migration
(Textbox IX.9).
While the IAMM represents the views of migration
oﬃcials and experts from all regions of the world, it remains a unique document because it has not been
“adopted” on the basis of negotiations between states,
and therefore does not purport to constitute a form of
‘soft’ law. Rather, it has been designed as a practical
tool for State administrators to assist them in the development of coherent migration policies.

IX.2.3.2 The ILO non-binding multilateral
framework on labour migration
The General Discussion of the 92nd Session of the
International Labour Conference (ILC) addressed migrant workers based on an “integrated approach”. This
reﬂected the explicit recognition by ILO constituents
of the crucial importance of international labour migration and the value of working on migration issues
from a tripartite perspective. This general discussion,
the ﬁrst high-level international tripartite debate on

labour migration since the International Conference
on Population and Development in 1994, revealed the
complex challenges, as well as the enormous opportunities, raised by the expansion of cross-border migration for employment in today’s world. The Conference
adopted by consensus a Resolution concerning a fair
deal for migrant workers in a global economy, which
called upon ILO and its constituents to implement, in
partnership with other relevant international organizations, a plan of action on labour migration (ILO,
2004b: para.20-22).
A major element in this plan was “the development
of a non-binding multilateral framework for a rightsbased approach to labour migration which takes account of labour market needs, proposing guidelines
and principles for policies based on best practices and
international standards”. The six other elements of the
plan relate to the application of labour standards and
other relevant instruments, employment promotion,
capacity building and technical assistance, social dialogue, development of a knowledge base and a followup mechanism. In identifying the elements of the plan,
Members of the ILO have underlined the need for a
comprehensive and integrated approach to international labour migration.
A Tripartite Meeting of Experts took place on 31
October to 2 November 2005 to formulate the “ILO
Multilateral Framework on Labour Migration: Nonbinding principles and guidelines for a rights-based
approach to labour migration” (ILO, 2005a) and approve it. The Framework was then submitted to the
Governing Body in March 2006 which agreed to its
publication.
The Framework underlines the importance of international cooperation in dealing with labour migration. There are four broad themes in the Framework:
² decent work for all;
² management and governance of labour migration;
² promotion and protection of migrant rights; and
² migration and development.
The Framework is composed of 15 broad principles, each with corresponding guidelines and a followup mechanism. Annexes I and II contain, respectively,
a list of international instruments relevant to labour
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TEXTBOX IX.9

International Agenda for Migration Management, Chapter 5 – Labour Migration*
“Domestic economies throughout the world are dependent on

² Enhanced information-sharing and consultations on policy, legis-

migrant workers, whether in countries of destination to ﬁll skills or

lation and procedures more systematically to identify surplus and

workforce gaps, or in countries of origin as sources of skills acquisi-

deﬁcits in respective labour markets and possibilities for matching

tion, training, investment and foreign exchange earnings through
remittances. The demands of an increasingly global economy and

labour demand and supply.
² Consideration of measures to prepare potential migrant workers

workforce coupled with persistent disparities in demographic trends,

for entry into foreign labour markets, and arrange for pre-depar-

development, wealth, political stability and wages, result in persons

ture assistance, such as language and cultural orientation, and

seeking work outside their own country on a scale that exceeds the

vocational training as needed.

capacity of existing and oﬃcially sanctioned labour opportunities
abroad. The result has been a growing dependency of many employers and economies on the work of migrants in an irregular situation,

² Provision of information to departing migrant workers on working conditions, health and safety, their rights and sources of support potentially available in the country of destination.
² Exploration of measures for the mutual recognition of qualiﬁca-

as a cheap and reliable source of labour.

tions.
Migrants in an irregular situation are vulnerable and at risk of

² Consideration of programmes to foster skills development and

exploitation. Regulated labour migration may help to ensure the

savings and investment schemes that will provide incentive for

availability of labour when the host country needs it, provide safety

and assist migrants returning to their home countries.

and security for the migrants and regularize the inﬂow of migrant

² Protection of migrant workers through implementation of public

workers’ remittances. In addition, it can contribute to preventing or

information campaigns to raise awareness of migrants’ rights, and

stemming irregular migration. The challenge for policy-makers is to

ensuring that migrants receive the social and employment beneﬁts

assess national workforce requirements and to develop a ﬂexible and
transparent labour migration policy to meet domestic needs, in view

that they are due.
² Promote the enjoyment by authorized migrant workers of the

of changing international realities and the beneﬁts of cooperation be-

treatment accorded to citizen workers, such as access to training,

tween countries of origin and destination in addressing these needs.

minimum wage, maximum hour rules, prohibition of child labour

The signiﬁcant economic impact and potential of labour migration,
and the challenge of how to manage it to best eﬀect, needs however

and right to establish unions.
² Adoption of measures to ensure respect for the rights of female
migrant workers.

to take into account the human dimension.

² Provision of full access for temporary migrant workers to consular
assistance.

Eﬀective practices with regard to labour migration:
² Consideration of developing national measures that regulate sup-

² Adoption of measures for the integration of migrant workers in

ply of and demand for human resources that are linked to bilateral

order to encourage cultural acceptance, and to ensure that the

and multilateral eﬀorts and are developed in consultations with

rights of migrants and members of their families are respected

key stakeholders.

and protected.

² Consideration of labour migration schemes for highly skilled,
skilled and lower skilled migrant workers that are systematically
developed to meet labour demand in countries of destination

² Implementation of measures to recognize and facilitate the use by
highly skilled workers of their skills in the country of destination.
² Consideration of providing information on employment vacancies

and respond to labour supply and unemployment in countries of

to potential migrants, on the recognition requirements for oc-

origin.

cupational qualiﬁcations and other practical information, such as

² Consideration of bilateral programmes in order to meet the

taxation and licensing.

speciﬁc needs of both source and destination countries, addressing the rights and responsibilities of all parties and providing for

² Promotion of research and analysis on the impact of migrant
workers on the local labour market.”

the protection of migrant workers including by ensuring access to
consular oﬃcials of the country of origin.

* Labour or economic migration can be temporary or permanent,

² Transparency of legislation and procedures deﬁning categories of

and consequently is addressed here as a separate section in addition

labour migrants, selection criteria as well as length and conditions

to being treated under the temporary migration section [Chapter 4a,

of stay.

pp. 35-38].

² Consideration of consultation both at the national and international level bringing together relevant oﬃcials to address labour
market and labour migration issues.

Sources: Swiss Federal Oﬃce for Migration (2005a), IOM (2005d)
40-42.
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migration and a compilation of examples of best practices in labour migration policies and programmes
drawn from all regions.
The Framework has been developed within the
overarching framework of the ILO “decent work” agenda. It deals with international labour migration and
addresses the concerns of both origin and destination
countries, and of men and women migrant workers
themselves. It takes a positive perspective on labour
migration emphasizing its contribution to economic
growth and development in countries of origin and
destination and to the welfare of migrant workers
themselves, when labour migration is properly organized. The Framework brings out the beneﬁts of international cooperation in the organization of labour migration. Because of the special vulnerability of migrant
workers due to their status as non-nationals in the
countries where they work, the Framework is concerned with ensuring respect for their human and labour rights.
The principles and guidelines on migration policy
included in the Framework are ﬁrmly grounded in international instruments adopted by the UN and ILO
(Chapter I) and in best practices observed in both
countries of destination and origin. It recognizes the
role of social dialogue and the importance of the participation of employers’ and workers’ organizations in
the formulation and implementation of labour migration policies. In short, it is a response to the current
global concerns with international labour migration.
Members of the ILO decided that the Framework is
non-binding. Therefore, the text focuses on the principles and guidelines that should assist Member States
in formulating labour migration policy measures and
in implementing them. It is a ﬂexible tool kit, which
can be adapted to the diverse conditions facing diﬀerent states.
The text presented by ILO and adopted by the Tripartite Meeting of Experts and Governing Body strictly adheres to the Organization’s mandate in the world
of work. Its focus is on issues of employment, labour
and human rights, social protection and social dialogue, as they relate to labour migration. It does not
deal with the sovereign rights of Member States to

manage labour migration in accordance with their interests and priorities.
The Framework also rigorously follows the parameters set by the ILC Resolution in 2004. Paragraph 24
of the Conclusions, adopted by this Resolution, identiﬁes 20 areas on which the guidelines should at least focus. The nine major issues in the Framework reﬂect
ILO’s concerns, as expressed in the ILC Resolution.
They thus deal with:
² decent work;
² international cooperation;
² a global knowledge base;
² eﬀective management of labour migration;
² protection of migrant workers;
² prevention of and protection against abusive
migration practices;
² the migration process;
² social integration and inclusion;
² labour migration and development.
The Framework also includes a follow-up mechanism. Under each heading, one or more principles are
proposed for each labour migration policy area, followed
by speciﬁc guidelines for formulating policy measures.
The Multilateral Framework will contribute to rising to the challenges of international labour migration
and to place the opportunities it opens at the service of
Governments, employers and workers. ILO is conﬁdent that this Framework will further strengthen the
foundations of a sustainable labour migration order.

IX.3 Cooperation with and
among Social Partners
Social partner organizations -- employer associations and trade unions -- increasingly participate in
mechanisms for international policy dialogue and consultation on labour migration. As the key stakeholders
in, respectively, employing migrant workers and representing both migrant and national workers, their perspective is crucial to elaboration and implementation
of credible, viable and sustainable labour migration
policy and practice.
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Social partner organizations have expanded international cooperation to support more orderly labour
migration and ensure fair treatment for migrant workers. The attitude and engagement of the trade union
movement in particular has evolved over the last decade, both to explicitly defend and organize migrant
workers and to cooperate internationally on policy and
direct support for migrant workers. Major policy shifts
followed by extensive organizing drives among migrant workers have taken place in recent years by mainstream trade unions and national confederations across
Europe, as well as in the Americas and Asia. National
labour confederations in Argentina, Belgium, Canada,
France, Germany, Ireland, Italy, Korea, Mauritius,
Mexico, the Netherlands, Portugal, Spain, Sweden,
South Africa, the UK and the USA - among others have full-time national staﬀ for migrant worker organizing and anti-discrimination issues; all are active in
policy advocacy for improved protection of rights and
decent work conditions for migrants (Taran and Demaret, 2006).

IX.3.1 International Trade Union dialogue and cooperation
The main global and regional trade union confederations have established consultative processes to facilitate common policy stances and practical inter-union
cooperation. Both the International Confederation of
Free Trade Unions (ICFTU) and the World Confederation of Labour made migrant workers a major priority of policy and practical activity. ICFTU drew up a
plan of action in 2001 which includes explicit calls for
unions worldwide to:
1. “urge governments to legalize undocumented
workers;
2. lobby for legislation to protect those working in
the underground economy;
3. undertake special campaigns to organize migrant
workers, including those who are undocumented;
4. be actively involved in shaping immigration and
migration policies …
5. work jointly to protect and defend rights of migrant workers”.
Advocacy and services addressing migrant workers
are among the ﬁve main thematic priorities of the new
global union confederation which came into being in
the second half of 2006, uniting the member federa-

tions of the International Confederation of Free Trade
Unions and the World Confederation of Labour into a
single global body. This new body represents most of
the world’s organized workers. The new International
Trade Union Confederation convened a ﬁrst global
consultation on trade unions and migrant workers in
Brussels in December 2006.42
Over the last eight years, the European Trade Union Confederation (ETUC) has given particular attention to deﬁning common perspectives for EU and
Council of Europe policy-making on migration, integration and combating discrimination. Of particular
note are the October 2003 “Action Plan for an ETUC
Policy on migration, integration and combating discrimination, racism and xenophobia”43 and the key elements for “a more pro-active EU policy on migration
and integration in the interest of Europe’s current and
future population” set out by its Executive Committee
in March 2005.44 A Europe-wide ETUC Committee on
Migration and Integration meets two-to three times
yearly to strengthen eﬀective action of national trade
unions.
In Africa, leadership of national trade union federations of some 40 countries adopted a plan of action under the auspices of the regional ICFTU Afro Federation
in April 2004 that called for African trade unions to advocate with governments to adopt laws protecting migrant workers, to negotiate with employers to improve
working conditions, and to organize the unorganized,
including migrant workers in irregular situations.
The International Confederation of Arab Trade Unions (ICATU) has given increasing attention to developing cooperation on labour migration and migrant
workers in the Arab world. One of its fundamental objectives is to “guarantee the rights of Arab migrant
workers in foreign countries and foreign workers in the
Arab countries”. Recent ICATU seminars have focused on trade union work with migrant workers in
Arab countries, such as one in 2006 on the construction industry.45
The Union Syndicale des Travailleurs du Maghreb
Arabe (USTMA-Union of Workers of the Arab Maghreb) brings together the main national trade union
centres of the ﬁve Maghreb countries to develop com-
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mon approaches and coordination on major issues, labour migration being a central concern. The USTMA,
together with the ETUC and ICATU, established a
Euromed Union Forum in 1999 to develop inter-regional trade union dialogue and cooperation, including on labour migration and migrant worker protection issues.
Reﬂecting increasing concern from national aﬃliates, sectoral global union federations are now giving
speciﬁc attention to issues of migrant workers, in particular those in irregular situations who experience
more abuse and little protection. Already in the 1990s
Public Services International (the global confederation
of government and public service worker unions) convened specialist consultations and prepared a handbook on dealing with migrant workers.
In June 2003, representatives of agricultural trade
unions from Egypt, France, Germany, Moldova, the
Netherlands, South Africa, Spain, Sweden, Ukraine
and the UK took part in a conference organized by the
International Union of Food and Agricultural Workers
(IUF), together with German aﬃliate IG Bau, to draw
up a charter of rights for migrant workers in agriculture for unions to campaign around. Central to the
draft charter is the statement that “No worker is an illegal worker” and that all migrant workers “have the
right to decent work and equal treatment”.46

(IOE) and Business Europe. Migration is one of the
policy areas of the IOE, which serves as secretariat for
the employer group at the ILO and participated in the
drafting of the ILO Multilateral Framework on Labour
Migration. The IOE worked closely with the Global
Commission on International Migration and continues tracking the liberalization of cross-border movement of professional, managerial and technical personnel through the WTO consultative process.48
Business Europe, the newly renamed organization of
employers in Europe formerly known as Union of Industrial and Employers‘ Confederations of Europe
(UNICE), convenes a committee on migration and diversity issues to facilitate dialogue and exchange of perspectives among member national federations of businesses and employers. Business Europe regularly contributes considered guidance and recommendations
TEXTBOX IX.10

Algeria-Morocco-Tunisia.
Social Partner Consultations
on Labour Migration
National social partner consultations speciﬁcally
addressing labour migration have been established in
Algeria, Morocco and Tunisia. These consultations
bring together participants from government ministries and departments, including labour ministries,

The International Federation of Building and
Wood Workers prepared in 2003 a global study on
migrant and cross-border workers. Among recommendations drawn from studies in the Asia-Paciﬁc
region are to “alert trade unions to the pool of potential members represented by irregular migrant workers in the construction industry” and “develop working relationships with international and national
agencies working to combat the exploitation and
abuse of migrant workers who are forced to move via
illegal channels”.47

national employer associations and trade union federations. These national mechanisms meet occasionally
as capacity and resources permit. National tripartite
capacity-building and policy concertation seminars,
convened jointly by national partners and the ILO in
2005-06, achieved agreement on priorities for advocacy
on adoption of international standards, for research,
and for improving labour migration data collection
and dissemination. Participants facilitate exchange of
information among the respective government oﬃces
and national social partner organizations represented.
These mechanisms were initiated through an EU-sup-

IX.3.2 Employer/ private sector
consultations

ported project, “Managing Labour Migration as an
Instrument of Development in the Euro-Med Area,
East Africa and West Africa”.

Labour migration issues ﬁgure prominently on the
agendas of international employer organizations, particularly the International Organization of Employers
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from its constituents to the EU on immigration and diversity issues.49
The Global Compact, a process “to promote responsible corporate citizenship so that business can be part
of the solution to the challenges of globalization”, focused its 2006 Policy Dialogue in London in 2006 on
“Combating Discrimination and Promoting Equality
for Decent Work”. Practical measures and step-by-step
solutions to address workplace discrimination were exchanged, with an emphasis on addressing discrimination against persons of immigrant origin. The consultation involved major corporations as well as labour organizations, governments and NGOs worldwide.50

IX.3.3 Tripartite policy concertation
Since 2002, ILO has convened regional tripartite
consultations on labour migration policy and capacity
building in, respectively East Africa, Central Africa, the
Maghreb, Southern Africa and West Africa. Each of
these involved executive level delegates from the most
representative national employer and trade union confederations and from government ministries concerned
with labour and employment, often with participation
of ministers themselves. In most cases, delegates participated from regional economic integration mechanisms: CEMAC, EAC, ECOWAS, SADC. Each of these
drew up tripartite plans of action or policy “road maps”

TEXTBOX IX.11

Civil Society
Much of the concrete attention given to migrants, including

citizens, employers and government agencies in countries of

towards protection of their rights and dignity in practice, has

origin and destination.

been and is given by day-to-day work of local, national and
regional civil society organizations, including many outside

The survey demonstrated that NGOs are involved in, among

traditional trade union structures. Civil society activity and

other activities: information services and orientation to

organizing around a rights-based approach to migration

migrants in both origin and destination countries; assistance

i

has grown exponentially since the early 1990s. Most NGOs

in housing, employment, healthcare, education, legal services,

providing services to migrants avoid distinguishing between

skills retraining, recognition of qualiﬁcations, etc.; social,

regular and irregular categories, except where they oﬀer legal

vocational and psychological counselling; addressing speciﬁc

assistance and other support speciﬁcally in response to the

problems related to traﬃcking and sexual exploitation of

needs of irregular migrants denied recognition or unable

migrants; facilitating dialogue, mediation and good relations

to obtain services from government or government-funded

between migrants and host country nationals; challenging

services (Taran, 2004).

racism and xenophobia; research and documentation on root
causes of migration; public education activities; promotion

The one international survey of civil society non-govern-

of international standards; and improved national legislation

mental organization (NGO) activity on migration to date

and policy.

was conducted under the auspices of the UN Commission on
Population and Development in 1997.ii More than 100 NGOs
reﬂecting activity in all regions of the world responded to
an extensive questionnaire. The results demonstrated that
there are NGOs in most countries of the world providing
direct services to migrants, some complementing their service
activities with public education and policy advocacy with local
and national government. The survey found that:
NGOs working in the ﬁeld of international migration
provide a place for information, dialogue and cooperation be-

i For ample information on evolving civil society activity worldwide on migration, particularly migrants rights and around International Migrants
Day, see December 18 network website at: www.december18.net.
ii UN Commission on Population and Development, Activities of intergovernmental and non-governmental organizations in the area of international migration; Report of the Secretary General, New York, UN Doc. E/
CN.9/1997/5.

tween migrants (documented, undocumented and refugees),
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which have guided subsequent activity at national and
sub-regional level, including formation of national tripartite/inter-ministerial consultative committees on
labour migration policy (Textbox IX.10).
Recent tripartite consultations on labour migration
in and among East and West Africa, Europe and Maghreb countries developed joint policy recommendations
between government, employer and trade union delegates. These policy guidelines emphasize the need for
better national labour migration data and statistics,
adoption of national legislation based on international
norms to guide policy, and strengthening of administrative institutions for labour migration. A Europe-Africa dialogue on labour migration in Brussels in April
2006 drew up a “road map” for mainstreaming tripartite cooperation in labour migration regulation both
within countries, and between Africa and Europe. A
sequel event in Rabat in May 2006 established links
and lines of cooperation between social partners and
governments among Maghreb, West African and European countries. Both events emphasized expectations for more regular and more formal dialogues between the diﬀerent regions with full participation of
social partner stakeholders.51
These events demonstrated that wide areas of common concern and cooperation can be found among
employers, trade unions and governments on regulating labour migration for the beneﬁt of the main stakeholders. However, establishing agreement on common approaches is but the ﬁrst step. Giving eﬀect to
the vision and the consensus achieved in these events
requires incorporating recommendations in the practical programmes and activities of tripartite partners in
each concerned country; this Handbook is intended to
support that process.

Over the last three years, ILO has facilitated exchange of experiences, good practices and training
“tool kit” materials on discrimination, diversity and integration among employer and trade union organizations in Europe, through an EU-support eﬀort called
“Equality in Diversity” (Taran, 2005b). Capacity building exchanges of experiences were held among trade
union and employer specialists in Dublin in November
2005 and in Brussels in 2006, the latter also involving
EU national “integration focal points” to encourage
mainstreaming of workplace discrimination/integration issues in national policy making.52

IX.4 Concluding Remarks
In general, it can be concluded that international
cooperation is vital to an orderly and regulated labour
migration system. In building more coherent international cooperation on labour migration (i.e., expansion
of GATS to encompass broader categories of service
providers thus increasing worker mobility and further
ratiﬁcation of ICRMW and of relevant ILO instruments), there is a need to expand and develop concurrently international, regional and bilateral cooperation
through formal and informal mechanisms on the basis
of existing best practices.
International dialogue on labour migration should
involve the key stakeholders, particularly relevant ministries of government and social partner organizations,
so that cooperation takes the interests of all stakeholders into account: those of countries of origin and of
destination, government at all levels (central, regional
and local), migrant workers, social partners (employers, trade unions), and civil society.
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ENDNOTES
1

Formal bilateral cooperation can also take place on a deeper level and work towards integration of the labour markets. For example, in 1996, Belarus and the Russian Federation, concluded an agreement on equal rights for their citizens in respect of
employment, wages and the provision of other social and labour guarantees. As a result, citizens of one Contracting party are
not considered “foreigners” in the territory of the other, they do not need to obtain a work permit, and they can freely change
their job or place of residence. Information provided by IOM Moscow (March 2006).

2

This section is based in large part on Textbox 12.2 in IOM (2005a: 248-251).

3

Armenia has concluded BLAs with Russia (1994), Ukraine (1995), Belarus (2000); Belarus has concluded BLAs with Moldova
(1994), Russia (1993) Ukraine (1995), Kazakhstan (1997); and Russia has concluded BLAs with Kyrgyzstan (1996; Additional
Protocols 2003, 2005), Tajikistan (2005) and Ukraine (1993). There is also an agreement between Azerbaijan and Kyrgyzstan.
Information provided by IOM Moscow (March 2006).

4

Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143) and accompanying Recommendation No. 151 also
emphasize the importance of bilateral cooperation, a position supported by the ICRMW (UN, 1990; Section IX.1.1.5 below).

5

Memorandum of Understanding for the Entry of Temporary Foreign Workers for Projects in the Alberta Oil Sands,
http://www.sdc.gc.ca/en/epb/lmd/fw/mouforOilAlberta.pdf (visited March 2006).

6

E.g. Art.11 of the Agreement between Spain and Colombia for the regulation and control of labour migratory ﬂows (21 May
2001); Art.12 of the Agreement between Spain and Ecuador for the regulation and control of migratory ﬂows (29 May 2001)
(see Annex 8); and Art.11 of the Agreement between Spain and Romania for the control of labour migratory ﬂows between
both States (23 January 2002). The agreements with Ecuador and Romania stipulate that migrant workers must report to
Spanish consular authorities within a maximum period of one month of their return to the country of origin.

7

This is stated explicitly in the Labour Agreement between Spain and Morocco (25 July 2001) (Art.13), which stipulates that
applications for residence and one-year and renewable work permits submitted by Moroccan workers who have exercised an
activity as temporary workers for a period of four years, whether consecutively or not, will be examined with special benevolence by the Spanish authorities. See also Articles 14 of the Agreement between Spain and the Dominican Republic for the
regulation and control of labour migratory ﬂows (17 December 2001).

8

The deadline was set for 11 July 2003. By early September 2003, approximately 30,000 Brazilian migrant workers had registered to regularize their situation in Portugal (OECD, 2004a: 258).

9

For details on the UK programme, see UK Home Oﬃce, Border & Immigration Agency, http://www.workingintheuk.gov.uk/
working_in_the_uk/en/homepage/schemes_and_programmes/working_holidaymaker.html.

10

E.g., IRCMW, Art. 81(1); ECMW, Art. 32.

11

See IRCMW, Art. 59(2). Similarly, in Article 53(2), access to employment for migrant workers can be limited for up to a period of ﬁve years in pursuance of policies granting priority to nationals or persons assimilated to them for these purposes, by
virtue of bilateral or multilateral agreements or national legislation.

12

Despite the existence of a BLA between Spain and Ecuador (see Annex 8), the number of Ecuadorians who went to work in
Spain was lower than expected by the Ecuadorian government. This was due to the system allowing employers to choose a
worker from a country having signed a bilateral agreement with Spain or any other country. Apparently, Spanish employers
prefer to hire temporary workers from countries closer to Spain, such as Poland, than from Ecuador. This choice is dictated
more by the cost of travel (for which they are responsible) than by cultural and linguistic links with the country of origin.

13

Another example of a visa-free regime is the one set up by the Economic Community of the West African States (ECOWAS),
agreed by 16 member countries in 1979. It came into force in 1980 with the ﬁrst provisions for visa-free entry. However, implementation of this regional framework has been slow and patchy.

14

Ireland and the UK do not participate in this measure.

15

Council Regulation 539/2001/EC (EU, 2001) (as amended) lists third countries whose nationals must be in possession of visas
when crossing external borders and those whose nationals are exempt from that requirement.

16

Rights to free movement are covered by Articles 39-42 EC (free movement of workers), Articles 43-48 (establishment), and
Articles 49-55 (services), and are implemented by secondary legislation (Regulations and/or Directives).

17

Council Directive 2004/38/E (EU, 2004b) (Arts. 2(2) and 3(1)). The inclusion of registered partners is covered by Art. 2(2)(b) of
this Directive.

18

Formerly Council Directive 64/221/EEC (EU, 1964), but superseded by Directive 2004/38/EC (EU 2004b), as of 30 April 2006.
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19

Accession 8 (A8) States are: Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovak Republic, and Slovenia.

20

ECJ 1993, Case 42/93, and see also ECJ 1989, Case 113/89 and ECJ 2003a, Case 445/03.

21

Council Directive 2003/109/EC (EU, 2003e), Art.14.

22

See also the 1970 Protocol to the Ankara Agreement (EU, 1970).

23

See Euro-Mediterranean Agreements (1998, 2000, 2002), Title VI (Cooperation in Social and Cultural Matters).

24

The parties anticipated that Mexico, which had the lowest GDP of the three, would gain the most from NAFTA and that this
rise in its GDP would create opportunities in its domestic labour market. See Martin (1998: 426).

25

At the time, public and political opposition to increased Mexico-US immigration was high in the US. NAFTA was seen as a
means for reducing the ﬂow of undocumented migrants, while ensuring that migration policies did not encumber trade (Johnson, 1988: 419; Cornelius, 2001).

26

Admission may be denied for reasons of public health and safety, and of national security or to those whose entry might have
implications for an ongoing labour dispute (NAFTA, Art. 1603).

27

However, parties were permitted to establish numerical limitations on the admission of certain classes of professionals, unless
the parties agreed not to establish such limits (NAFTA, Annex 1603.D.4). US limits on the entry of Mexican professionals
were permitted for the longer of ten years after enactment or the duration of a similar policy between the US and another party, besides Canada, or non-party.

28

The categories of professionals are: medical professionals (dentists, registered nurses, pharmacists, vets, teaching and research
doctors but not medical practitioners); scientists; teachers (employed in a college, seminary or university, but not schoolteachers); and a general category encompassing a number of professions, such as (this list is not exhaustive) accountants, architects,
computer systems analysts, economists, engineers, hotel managers, interior designers, lawyers, librarians, research assistants,
and social workers (NAFTA, Ch. 16, Appendix 1603.D.1).

29

E.g. Mexican lawyers and accountants have faced, or continue to face, greater procedural hurdles to practicing their profession in the US than Canadian lawyers and accountants (see Condon and McBride, 2003: 280).

30

The letter must describe the employment activity, purpose of entry, length of stay, qualiﬁcations or credentials, compliance
with Department of Homeland Security regulations and/or State law, and arrangements for compensation. Proof of licensure
is optional (see US State Department at http://travel.state.gov/visa/temp/types/types_1274.html).

31

In January 2004, the procedure for Mexicans was simpliﬁed by the removal of the requirement for petition approval and the
ﬁling of a labour condition application.

32

Information provided by IOM Moscow (March 2006).

33

WTO Members include the following countries in the MENA region: Egypt, Israel, Jordan, Mauritania, Morocco, and Tunisia.

34

GATS, Annex on Movement of Natural Persons Supplying Services under the Agreement (1994).

35

For the website of the Secretariat (based in Kiev, Ukraine), see http://soderkoping.org.ua/site/page2864-ns0.html.

36

Belarus, Estonia, Hungary, Latvia, Lithuania, Moldova, Poland, Romania, Slovakia, and Ukraine.

37

For more information, see IOM’s website at http://www.iom.int/jahia/page860.html.

38

The IGC Members are Australia, Austria, Belgium, Canada, Denmark, Finland, Germany, Ireland, Netherlands, New Zealand,
Norway, Spain, Sweden, Switzerland, UK and USA.

39

See ICMPD’s website at: http://www.icmpd.org/default.asp?nav=budapest&folderid=376&id=-1.

40

More information on the Berne Initiative is available from website of the Swiss Federal Oﬃce for Migration at
http://www.asyl.admin.ch/index.php?id=226&L=3 and the IOM’s website at
http://www.iom.int/jahia/Jahia/cache/bypass/pid/1674?entryId=8005.

41

IAMM emphasizes also that “migrants in an irregular situation are entitled to protection of their human rights”
(Swiss Federal Oﬃce for Migration, 2005a; IOM 2005d: 46), although it recognizes that they “are particularly vulnerable in
practice to discrimination and to exploitation and do not enjoy access to a range of social services and other forms of protection of the host society”. With regard to the principle of non-discrimination, IAMM recommends, as an eﬀective practice, the
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“implementation of measures to ensure the appropriate treatment of migrants, regardless of their status, and to prevent racist
or xenophobic actions and policies and to eliminate discriminatory practices against migrants” (Swiss Federal Oﬃce for Migration, 2005a; IOM 2005d: 47).
42

For a global overview of trade union views and activities, see ILO, “Migrant Workers”, Labour Education 2002/4. No. 129,
available in English, French and Spanish at: www.ilo.org/actrav/.

43

Text of Action Plan, available online at: http://www.etuc.org/a/1944.

44

See “Towards a proactive EU policy on migration and integration”, available online at: http://www.etuc.org/a/1159.

45

See ICATU website at: http://www.icatu.org.

46

A Charter of Rights for Migrant Workers in Agriculture, available online at: http://www.iufdocuments.org/cgi-bin/dbman/db.
cgi?db=default&uid=default&ID=927&view_records=1&ww=1&en=1.

47

See International Federation of Building and Wood Workers website at: http://www.ifbww.org/index.cfm?n=2&l=2.

48

See IOE website at: http://www.ioe-emp.org/en/policy-areas/migration/index.html.

49

Numerous documents available on “archives pages” (search by immigration) of Business Europe website at: http://businesseurope.eu/content/default.asp?pageid=426.

50

See Global Compact Policy Dialogue website at: http://www.policydialogue2006.org/home/index.php.

51

See Conference reports, recommendations and other documents at website: http://migration-africa.itcilo.org/.

52

Detailed perspective, toolkits and resources materials and extensive compilation of practice proﬁles regarding social partner
anti-discrimination and integration activity available at website: http://www.ilo.org/public/english/protection/migrant/equality/.
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Of the estimated 191 million migrants worldwide persons residing outside their country of birth or citizenship, more than 86 million are estimated to be economically active. This ﬁgure is much higher, if one takes
into account accompanying dependents. Regulation
and management of migration ﬂows is therefore crucial, given this magnitude and the likelihood that international labour movements will increase in the future.
Today, nearly all countries around the Mediterranean are simultaneously countries of origin, transit
and destination for labour migration. In all countries
of the region, policy-makers face challenges in making
labour migration programmes work, while simultaneously protecting the interests of their national workforce (both nationals and lawfully resident migrants)
and providing suﬃcient safeguards for migrant workers admitted for employment purposes. Nonetheless,
labour emigration and labour immigration pose both
common and diﬀerent priorities and issues, in terms of
emphasis, in formulating labour migration policy.
The key issues in regulating labour emigration
from countries of origin are:
² protection of their nationals working abroad, in
accordance with recognized international human rights and labour standards;
² opening of more legal avenues for their citizens
to gain access to labour markets in destination
countries;
² optimization of the beneﬁts of labour migration
with a focus on enhancing development;
² encouraging international cooperation.

Regarding labour migration, as destination countries, the key issues relate to:
² attracting and managing labour inﬂows in accordance with labour and skills needs and demographic trends;
² developing eﬀective mechanisms to enable adequate regular migration, to reduce unauthorized immigration, and to resolve situations of
migrants in irregular status;
² ensuring the rights of migrant workers, including those of the increasing numbers admitted
under temporary labour migration programmes;
² reconciling the concerns of host populations regarding labour immigration, particularly concerning admissions of migrant workers, their
integration in the host society, and maintaining
social cohesion;
² addressing and preventing intolerance, discrimination, and xenophobia.
Women comprise half of all migrants contributing
enormously to national and host country development
as well as support of their families. At the same time
women are often concentrated in occupations that are
low paid and more open to abuse or non-respect of
their basic rights as women and migrant workers.
The Handbook oﬀers orientation and direction for
policy-makers as they seek to respond to these issues
by providing information on eﬀective policies and
practices which have evolved in countries with substantial experience in this ﬁeld, taking account of the
local context.
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Given the transnational nature of labour migration,
a policy framework developed solely at the national
level, irrespective of how innovative or meticulously
crafted, will be insuﬃcient to meet all the challenges
posed. Consequently, such a framework should be
ﬁrmly rooted in bilateral, regional and multilateral
mechanisms, both of a formal and informal co-operative nature, which inform and supplement national approaches. In this regard, it is important to underline
the role of the international legal framework, both that
relating to the protection of the human and labour
rights of both male and female migrant workers and
that concerned with securing greater mobility for
workers.
The primary concern for countries of origin is to
ensure as far as possible the protection and welfare of
their migrant workers, particularly those more vulnerable to abuse. To resolve this issue, countries of origin
have two concrete policy options at their disposal: regulatory measures, and the provision of support services. The Handbook describes a range of policy strategies
in both these two areas, including regulation of recruitment, development of model employment contracts, information dissemination and on-site assistance through the establishment of welfare funds, and
creation of posts for labour attachés.
An equally important concern is optimizing the development beneﬁts from organized labour migration.
An increasing number of developing countries and
countries with economies in transition seek to adopt
policies, legislation and structures which promote foreign employment for a section of their workforce and

thus generate remittances, while providing safeguards
to protect their migrants. Although job creation at
home is the best option, a growing number of countries see overseas employment as part of a national development strategy to avail themselves of global employment opportunities and to generate foreign exchange. The Handbook describes policies to optimize
the beneﬁts of organized labour migration, including
marketing and the expansion of labour migration, extension of the development beneﬁts of remittances,
skills development, and mitigation of the emigration of
skilled human resources.
These policy objectives can only be met, however,
if there is adequate institutional capacity and interministerial coordination to carry out these objectives.
These include giving due priority to labour migration
in terms of overall development and foreign policy
and of resource allocation. The Handbook outlines
the key elements in the eﬀective administration of labour migration.
Despite all the eﬀorts made by countries of origin to
protect migrant workers, they continue to experience
numerous problems in destination countries, particularly groups of migrants at risk of abuse and exploitation, such as female domestic workers, entertainers and
lower skilled workers. There are clear limits to what a
state of origin can do to protect its citizens working
abroad without the active cooperation of the states of
employment. In addition, international cooperation is
essential for expansion of organized labour migration
and for reductions in irregular movements. International cooperation is important for both countries of
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origin and countries of destination and may be achieved
through formal as well as informal mechanisms.
While most states are often predominantly countries of origin or of destination, as emphasized in the
introductory chapter, international labour migration is
a dynamic process and yesterday’s countries of origin
have become today’s countries of destination. Some
middle-income countries are seeking ways to improve
the management of their labour inﬂows. Moreover,
many high-income countries, while having established
long-standing migration policies, have to make continual adjustments to meet labour market needs, attract
skilled migrants, whether on a permanent or temporary basis, reduce irregular migration, and mitigate
brain drain in countries of origin. Establishing eﬀective
policies to manage labour inﬂows is a complex task
and the Handbook has endeavoured to provide a range
of policy options that appear to work, while also discussing those which have been less successful. Countries that have achieved relative success in managing
labour migration have done so because they have been
prepared to admit past policy failures and to experiment with new approaches.
Observations and assessments of recent policymaking on labour migration at the national level indicate that, given the demographic and welfare imbalances in most European countries, serious consideration has to be given to expanding certain forms of permanent employment-based immigration. Some
countries, such as the Czech Republic, Germany and
the United Kingdom, have already initiated programmes for this purpose. The Canadian points system, which assesses applicants wishing to be admitted
for the purpose of employment based on objective criteria, has served as a model for the development of
ﬂedgling employment-based immigration systems in
these European countries.
At the same time, a considerable majority of migrant workers, who are lawfully employed in European countries, have been admitted in the context of
temporary labour migration schemes, sometimes fa-

cilitated by bilateral labour arrangements. Policymakers now face challenges in making these programmes work, while simultaneously protecting the
interests of their national workforce (both nationals
and lawfully resident migrants) and providing suﬃcient safeguards for migrant workers admitted under
these schemes. The Handbook considers these questions with reference to speciﬁc policy examples and
advances a number of policy suggestions in this area
with a focus on the eﬀective return and rights’ dimensions of such programmes.
The Handbook is intended to serve as a tool for specialized regional and/or national workshops to allow
decision-makers and practitioners from interested
countries to discuss speciﬁc areas covered by the Handbook in more detail. The Handbook can assist participants in these workshops not only to familiarize themselves with eﬀective practices carried out in other
countries, but also to discuss how particular policies
presented in the Handbook might be adapted or developed to suit their speciﬁc migration situations, and to
identify key steps to be undertaken by their respective
governments to address specific labour migration
needs and concerns.
OSCE, ILO and IOM have cooperated in producing
this Handbook with the hope that it and subsequent
workshops will also strengthen future dialogue and cooperation among various national authorities, social
partners and other stakeholders, and directly facilitate
the exchange of information among states, in the OSCE
area and beyond, on eﬀective policies and practices related to labour migration.
Governments, employers’ and workers’ organizations, parliamentarians, and civil society organizations
in all countries have a fundamental role to play in assuring a regulated and eﬀective approach to international labour migration. This approach oﬀers the best
route to ensuring that labour migration becomes truly
an instrument of development, regional integration,
and social welfare in home and host countries, as well
as for migrants themselves.
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Annexes
ANNEX 1: Activities of
OSCE, ILO and IOM
on Labour Migration
1. Organization for Security and
Cooperation in Europe (OSCE)
The OSCE, a regional, values-based organization
under the United Nations’ Charter, plays a leading role
in promoting security and democratization across the
Euro-Atlantic and Eurasian States. Speciﬁcally, it helps
to provide: early warning, conﬂict prevention, crisis
management and post conﬂict rehabilitation. It tackles
this security mandate in a co-operative and comprehensive way. Its 3,500 staﬀ in 18 ﬁeld operations and
three specialized institutions are committed to fostering security in the region for its 56 participating States
and 11 Partners for Co-operation.
Due to recent labour migration trends and patterns
in the OSCE area, a number of OSCE participating
States have accommodated signiﬁcant numbers of migrants. Issues related to the human rights of migrants
and migrant workers, in particular, have been receiving
increasing attention of the OSCE over the last years.
The OSCE has developed a number of important commitments on migration, freedom of movement, treatment of migrant workers, and treatment of citizens of
other participating States. The OSCE institutions and
ﬁeld presences assist OSCE participating States in their
eﬀorts towards compliance with these commitments.
Despite ongoing eﬀorts by governments, the private
sector and civil society to address the need to improve

the socio-economic conditions and reduce economic
diﬀerences between countries, there are still serious
challenges related to demographic developments, socio-economic disparities, limited income opportunities
as well as obstacles to protecting the human rights of
migrants in the OSCE area. Moreover, there are persistent negative stereotypes and perceptions about the
impact of migrants. A lack of information on migration
as a phenomenon and on migration laws and policies of
other participating States presents a challenge to citizens and governments alike and needs to be overcome.
Another challenge is the growing perception in one
group of OSCE States that the other part of the region
is erecting a “paper curtain” of onerous visa requirements that would divide the region and its citizens,
thereby preventing them from learning more about
each other and from reaching mutual understanding.

The main issues
1. Supporting the development of improved income
opportunities: Globalization, liberalization and technological change oﬀer new opportunities for trade,
growth and development, but these changes have
not beneﬁted all the participating States and their
citizens equally, thus contributing, in some cases, to
deepening economic and social disparities between
and also within the OSCE participating States. Poverty, unemployment, lack of opportunities, ecological disasters resulting from natural and man-made
causes in countries of origin, and increasing labour
demand in countries of destination are some of the
key factors driving migration. The migration movements have brought with them growing irregular migration and associated criminal activities such as
smuggling and traﬃcking of human beings. To ad-
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dress some of the challenges, activities are needed to
promote strengthening of the investment and business climates to stimulate economic growth and job
creation, support entrepreneurship development,
raise local awareness about alternative ways for use
of remittances, and promote regional economic cooperation. To underpin informed decision-making,
there is also a need for more quality research on the
social and economic eﬀects of migration in the OSCE
participating States.
2. Supporting initiatives on treatment of migrants
and migrant workers and protection of their rights:
The analysis of the migration situation in the OSCE
area indicates a growing number of migrant workers. Citizens of OSCE participating States also migrate internally to the richer and economically developed regions and large cities seeking jobs and
better living conditions. The lack of tolerance in the
host society towards migrants and proper legal
mechanisms for the protection of their rights can
cause conﬂicts. The elaboration and implementation of programmes focused on safeguarding the
rights of migrants, regularization of migrant workers, and their integration into society support the
development of human-oriented migration policies.
Additionally, there is an urgent need to promote dialogue and establish co-operative mechanisms
among OSCE participating States on the issue of labour migration to prevent discrimination, ill-treatment, and other situations where the rights of migrant workers are violated.
3. The right to free choice of place of residence: Despite the fact that more than 15 years have passed

since the collapse of the Soviet Union, the Soviet-era
regulations on registration of both nationals and
foreigners, known as the propiska system, have not
been changed in a number of countries in Eastern
Europe and Central Asia, thereby restricting the
freedom of individuals to choose their place of residence within their own countries. Moreover, the
propiska system poses a signiﬁcant barrier to ﬁnding
durable solutions to the problems of all migrants,
including migrant workers and internally displaced
persons, results in the denial of social services, and
impedes access to jobs, as well as creates obstacles
to migrants’ participation in elections and integration into society.

Programme on internal migration
Assistance in reforming the propiska system by:
² helping in the development of a conceptual and legal basis for the reform of population registration;
² providing expertise in drafting of new legislation;
² organizing conferences, seminars, technical workshops in order to discuss concepts and draft laws
on reforms of population registration.
Programme on cross-border migration
Promoting inter-state cooperation on labour migration, migration-related information, and the human
rights of migrants, through:
² facilitating bilateral and multilateral cooperation
and exchange of information and experiences on
migration, labour migration and the human
rights of migrants;
² assisting in the establishment of concrete bilateral and multilateral cooperation mechanisms
on migration issues;

– 222 –

TEXTBOX

Final Act of the Conference on Security and Co-operation in
Europe – Helsinki 1975
² to endeavour to ensure, as far as possible, that

Economic and social aspects of migrant labour
The participating States … are of the opinion that the

migrant workers may enjoy the same opportuni-

problems arising bilaterally from the migration of work-

ties nationals of the host countries of ﬁnding other

ers in Europe as well as between participating States

suitable employment in the event of unemploy-

should be dealt with by the parties directly concerned,
in order to resolve these problems in their mutual inter-

ment;

² to regard with favour the provision of vocational;

est, in the light of the concern of each State involved to

training to migrant workers and, as far as possible,

take due account of the requirements resulting from its

free instruction in the language of the host country,

socio-economic situation, having regard to the obli-

in the framework of their employment; …

gation of each State to comply with the bilateral and

² to ensure that the children of migrant workers

multilateral agreements to which it is party, and with

established in the host country have access to the

the following aims in view: …

education usually given there, under the same conditions as the children of that country …

² to ensure, through collaboration between the host

² to bear in mind that migrant workers, particularly

country and the country of origin, the conditions

those who have acquired qualiﬁcations, can by re-

under which the orderly movement of workers

turning to their countries after a certain period of

might take place, while at the same time protecting

time help to remedy any deﬁciency of skilled labour

their personal and social welfare, and, if appropriate, to organize the recruitment of migrant workers

in their country of origin;

² to facilitate, as far as possible, the reuniting of
migrant workers with their families;

and the provision of elementary language and

² to regard with favour the eﬀorts of the countries

vocational training;

² to ensure equality of rights between migrant work-

of origin to attract the savings of migrant workers,

ers and nationals of the host country with regard to

with a view to increasing, within the framework of

conditions of employment and work and to social

their economic development, appropriate oppor-

security, and to endeavour to ensure that migrant

tunities for employment, thereby facilitating the re-

workers may enjoy satisfactory living conditions,

integration of these workers on their return home.

especially housing conditions;

² assisting OSCE participating States in the development of migration policies and legislation in
line with OSCE commitments;
² in close cooperation with other organizations
and agencies, facilitating inter-state and intrastate cooperation on the collection and exchange
of migration-related data and development of
policy-oriented research on labour migration issues, including irregular migration, and the economic impact of migration;
² organizing training programmes to provide government oﬃcials and the public at large with the
information and skills needed to implement international standards and ‘good practices’ in the
ﬁeld of migration, including services to migrants
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²
²

²

²

and the treatment of migrants, at both national
and regional levels;
promoting the establishment of migrant resource and information centres;
organizing training programmes and raising
awareness among migrants and their families
about remittances’ use and investment ;
supporting the publication of reference guides
and other materials for policy-makers and the
public at large on migration issues and the human rights of migrants, and organizing awareness-raising seminars and workshops;
promoting good governance and preventing corruption in dealing with labour migrants.

ANNEXES

Programme on environmentally induced migration
Assistance to establishing the inter-linkages between environment and migration:
² assisting in background research identifying the
root causes, geographical areas, challenges and
possible solutions in the Central Asian and
Mediterranean regions;
² presenting and discussing the research ﬁndings
and developing speciﬁc actions (seminars, technical workshops, project activities and raising).
Source: OSCE (OCEEA and ODIHR) (April 2006
and September 2007).

2. International Labour
Organization (ILO)
The ILO is the international organization charged
with setting and monitoring international labour
standards, supporting employment creation and decent work, ensuring social protection, and facilitating
social dialogue worldwide. It operates as the largest
specialized agency of the United Nations system, and
now counts 181 member countries. Member participation is tripartite, comprising government representation – usually by ministries concerned with labour and
employment – plus that of the most representative
employer and trade union confederations from each
member country.
The protection of migrant workers and improvement of their working conditions have been concerns
of the ILO since its establishment in 1919. The emergence of international labour migration as an important global phenomenon compels ILO to increase its
role in this area. The 92nd Session of the International Labour Conference (ILC) in June 2004 adopted by
consensus a “Resolution and Conclusions concerning a
fair deal for migrant workers in a global economy”.
This decision noted that:
The ILO’s mandate in the world of work as well as its
competencies and unique tripartite structure entrust it
with special responsibilities regarding migrant workers.
Decent work is at the heart of this. The ILO can play a
central role in promoting policies to maximize the beneﬁts and minimize the risks of work-based migration.

The ILC 2004 outcome reiterated and reinforced
the ILO operational mandate in this area by calling on
the Oﬃce and its constituents to carry out a Plan of
Action on migrant workers. This Plan of Action reﬂects and strengthens the ongoing work of the ILO. Its
components are:
² development of a non-binding multilateral framework for a rights-based approach to labour migration, taking account of labour market needs and
sovereignty of States;
² wider application of international labour standards and other relevant instruments;
² support for implementation of the ILO Global
Employment Agenda at national level;
² upholding of social protection for migrant workers;
² capacity building, awareness raising and technical
assistance;
² strengthening of social dialogue;
² improving the information and knowledge base
on global trends in labour migration;
² ILO and constituent participation in relevant international initiatives on migration.

1. The Multilateral Framework on Labour Migration is described in the Handbook
(Section IX.2.3.2).
2. Wider application of international labour
standards and other relevant instruments
ILO activities include:
² promoting ratiﬁcation of ILO Convention No.
97 and Convention No. 143, as well as other relevant International Conventions for migrant
workers;
² producing training and educational material on
migrant worker instruments for use by concerned government agencies, social partners,
and NGOs;
² assisting Member States in conforming national
labour migration policies and programmes to
these standards;
² providing assistance in drafting legislation to
regulate private employment agencies, as requested by numerous countries.
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3. Implementation of the Global Employment
Agenda
² Supporting Member States in mitigating the circumstances driving migration through the generation of decent work opportunities in countries of origin;
² promoting gender-sensitive employment and vocational training policies to reduce migration of
vulnerable groups and help local labour market
integration;
² promoting human resource development on issues of migration of skilled labour including
brain drain and skills shortages;
² implementing a special action programme on
international migration of health-care workers;
² identifying good practices regarding skills training of migrant workers; promoting international
recognition of qualiﬁcations and experience;
² facilitating migrant worker remittances through
adoption of measures to reduce costs and risks,
and leveraging remittances for investment via
links to micro lending programmes.

5. Capacity building, awareness raising and technical assistance
Current and planned technical cooperation activity is:
² assisting Member States to update laws and regulations in harmony with international standards, undertake practical measures on labour
migration, and improve the functioning of administrative arrangements and enforcement
mechanisms;
² building capacity for monitoring labour migration at the national level;
² strengthening capacity of workers’ and employers’ organizations to participate in formulation
and implementation of policies;
² supporting development of gender-sensitive national migration policies;
² promoting measures and activities to combat
racism, discrimination and xenophobia.

6. Strengthening social dialogue
² Facilitating participation of employers’ and
workers’ organizations in relevant international,
and national forums and establishment of national tripartite consultative mechanisms to ensure social dialogue on all aspects of labour migration;
² promoting consultation with employers’ organizations on practical opportunities and challenges they confront in the employment of foreign
workers;
² exploring complementary partnerships with important civil society and migrant associations
that promote the rights and welfare of migrant
workers.

4. Social protection of migrant workers
² Oﬀering advisory services on formulation and
implementation of labour migration policies
based on the ILO Multilateral Framework on
Labour Migration;
² reviewing implications of demographic change
for social security systems, including in the International Labour Oﬃce contribution to the
Second World Assembly on Ageing;
² promoting establishment of bilateral or multilateral social security agreements on portability of
social security and pension rights for migrant
workers;
² reviewing conditions of work, and promoting
safe work for migrant workers;
² combating discrimination and promoting integration through dissemination of eﬀective practices, indicators of integration and evaluation
tools;
² ensuring that national labour legislation and social regulations cover all male and female migrant workers, including domestic workers and
other vulnerable groups.

7. Improving the information and knowledge base
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² Supporting improvement of migration statistics,
particularly with the ILO International Labour
Migration Database; currently providing data
from more than 80 countries;
² improving government capacity and structures
for collecting and analysing labour migration
and related labour market data, and applying it
to labour migration policy;
² testing in selected countries new census and
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household survey modules to measure the labour
situation of migrants and immediate descenents;
² collecting and disseminating information and
proﬁles of ‘best practices’ in relevant categories
of labour migration management and in integration policies;
² conducting research on labour migration issues,
including long-term labour market developments, irregular migration, migration and development, the impact of emigration on countries
of origin, and contributions of immigration to
countries of destination;
² developing models for future information exchange between destination and origin countries
on job openings and skills needs for foreign
workers.

8. Policy cooperation and dialogue
² Collaborating with UN bodies, intergovernmental agencies and regional bodies;
² actively participating in the Global Migration
Group;
² cooperating with global and regional social partner organizations;
² supporting regional integration initiatives
(ASEAN, AU, EAC, ECOWAS, MERCOSUR,
SADC, etc. to address labour mobility;
² contributing to international dialogue on migration, such as that at the Global Forum on migration and development.
Source: ILO, International Migration Programme
(July 2006).

3. International Organization for
Migration (IOM)
Established in 1951, the IOM is the principal intergovernmental organization in the ﬁeld of migration. It
has 120 Member States and over 1,400 active projects,
several of which are in the ﬁeld of labour migration, in
over 280 ﬁeld locations in more than a hundred countries, carried out by IOM’s 5,000 employees worldwide
through an operational budget of more than a billion
dollars annually. IOM is dedicated to promoting humane and orderly migration for the beneﬁt of all. It
does so by providing services and advice to govern-

ments and migrants and promoting international cooperation on migration issues. IOM works in four
broad areas of migration management: migration and
development, facilitating migration, regulating migration, and addressing forced migration. Cross-cutting
activities include the promotion of international migration law, policy debate and guidance, protection of
the rights of migrants, migration health and the gender
dimension of migration. Labour migration is a critical
cross-cutting issue.
IOM’s purpose in labour migration is to facilitate
the development of policies and programmes that can
individually and mutually beneﬁt the concerned governments, migrants and societies by:
² providing eﬀective protection and support services to migrant workers and their families;
² fostering economic and social development;
and
² promoting legal forms of labour mobility as an
alternative to irregular migration.
With its global presence in both countries of emigration and immigration, IOM is well placed to bring
together all parties to put in place labour migration
mechanisms that balance the diﬀerent interests.
IOM programmes in labour migration include:
² government capacity-building;
² awareness raising and provision of information;
² facilitating bilateral labour arrangements and
the implementation of labour migration programmes;
² enhancing the development impact of remittances;
² assisting inter-state dialogue and cooperation.
The programmes are carried out in partnership with
various governments and international organizations.

1. Capacity-building in labour migration
management
IOM supports developing countries and countries
with economies in transition seeking to adopt policies,
legislation and structures to promote the foreign employment of part of their workforce and generate remittances, while providing safeguards to protect their
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migrants. Some middle-income countries are also
destination countries and are seeking ways to better
manage their labour inﬂows. IOM helps strengthen
the labour migration management capacity in such
countries.

A third area of interest, given the poor quality of
data available on remittances, is:
² baseline and policy-oriented research.

2. Information dissemination and awareness
raising

IOM promotes inter-state regional dialogue on migration, including labour migration, in partnership
with other international and regional organizations as
well as other pertinent stakeholders, with a view to
sharing information, experiences and best practices on
such questions as the protection and provision of services to vulnerable migrant workers, optimizing the
beneﬁts of organized or legal labour migration, enhancing capacity-building and promoting further dialogue between the countries involved. The Ministerial
Consultations on Overseas Employment and Contractual Labour for Countries of Origin in Asia (Textbox
IX.8) constitute an example of such activities promoted and undertaken by IOM.

Many migrants face diﬃculties in the host countries due to lack of preparation before departure.
IOM oﬀers pre-departure orientation services to inform the migrants about their future living and working environment and to assist in developing language
training curriculum to facilitate migrant integration
in the destination countries. IOM has focused on
awareness raising of migrants on risks and realities
associated with labour migration and on improving
migrants’ access to information on immigration and
labour legislation.

5. Regional dialogue

3. Facilitating bilateral labour migration
programmes

Source: IOM Labour Migration Division (July 2006).

States requiring foreign labour are increasingly entering into bilateral labour arrangements with partner
states or developing special labour migration programmes. These programmes are designed to steer labour ﬂows to speciﬁc areas of demand and reduce the
need for irregular migration by providing legal alternatives. Employers are also keen to ﬁll labour shortages
with overseas workers. IOM supports government and
employer eﬀorts to put these elements into place and
provides various services to them as well as to the migrant workers.

4. Migrant remittances
The most direct link between migration and development is through remittances – the funds migrants
send home. Recognizing that remittances are private
and family funds, IOM’s purpose in the remittance
area is to facilitate the development of policies and
mechanisms that:
² improve remittance services to migrants;
² enhance the development impact of remittances.

ANNEX 2:
Environmentally-Induced
Migration
Environmental sustainability and (irregular and labour) migration are closely linked. The main explanation lies in the fact that poverty, which pushes many
people to migrate, is directly linked with the environment’s sustainability in order to provide them with an
income. In particular, agricultural communities face
the risk of environmental degradation as their income
depends on the land being able to provide them with
goods to sell. Further, poverty may worsen local environmental problems, as it forces workers to deplete
water, forest and soil resources to the point where it is
diﬃcult for nature to regenerate ecosystems.
Among the main factors that may lead to environmentally-induced migration are:
² falling ground water levels as a result of unsustainable water management;
² salinization of the land as a result of over-irrigation;
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² desertiﬁcation as a result of salinization, deforestation and/or pollution;
² natural disasters as a result of earthquakes, deforestation and/or climate change;
² industrial/nuclear waste and accidents;
² climate change which may cause oceans to rise
and alter rain patterns.

governments have a responsibility on the one hand to
prevent environmental degradation and on the other,
to assist those people aﬀected by it.

Various international agencies note growing numbers of displaced people as a result of environmental
problems such as drought, soil degradation, desertiﬁcation, deforestation and natural and man-made disasters. The Red Cross and Red Crescent World Disasters
Report 2003 estimates that 25 million people have become ‘environmental migrants’. The uncertainty about
the numbers stems from the diﬃculty of assessing how
environmental degradation actually inﬂuences a person’s decision to migrate. Environmental factors are
closely intertwined with other factors, such as poverty,
institutional constraints, population pressures and political instability – all of which are given as reasons for
migration.

ANNEX 3:
International Conventions
Protecting Migrant Workers

The existence of environmental refugees/migrants
was ﬁrst recognized and categorized in 1985 in a UN
Environmental Programme (UNEP) report. The publication deﬁned environmental refugees as “those people who have been forced to leave their traditional habitat, temporarily or permanently, because of a marked
environmental disruption (natural or man-made) that
jeopardized their existence and/or seriously aﬀected
their quality of life” (El-Hinnawi, 1985: 964).
This deﬁnition does not correspond to the oﬃcial
deﬁnition of “refugees” by the 1951 UN Convention
Relating to the Status of Refugees, which protects only
those who have crossed an international border and
have a “well-founded fear” of being persecuted. The
plight of millions of forced environmental migrants
does not fulﬁl the second of these criteria and often not
the ﬁrst one either, as many people move within their
country. This exclusion raises serious ethical and legal
questions. Some experts opine that adding environmental migrants to the deﬁnition of refugees would be
unhelpful, as it would overload the existing refugee apparatus. The result is that no UN agency is currently
mandated to help them. Being thus unoﬃcially classiﬁed as ‘environmentally induced migrants’, national

Source: OSCE (April 2006).

See Chapter I: International Legal Framework for
the Protection of Migrant Workers

ILO Conventions No. 97 and No. 143
The English texts of the Migration for Employment
Convention, 1949 (Revised) (No. 97) and the Migrant
Workers (Supplementary Provisions) Convention,
1975 (No. 143) are available from the ILO‘s International Labour Standards Department‘s website at
http://www.ilo.org/public/english/standards/norm/
index.htm
Information on the ratiﬁcation status of these Conventions can also be accessed from the same website.

UN Convention on Migrant Workers
The English text of the 1990 International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families is available
from the website of the Oﬃce of the United Nations
High Commissioner for Human Rights (OHCHR) at
http://www.ohchr.org/english/law/cmw.htm
Information on the ratiﬁcation status of these Conventions can also be accessed from the same website.
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ANNEX 4: Sample Employment Contract
Philippine Overseas Employment Administration
This employment contract is executed and entered into by and between:
A.

Employer:
Address and Telephone no:

B.
Represented by:
Name of agent/company:
C.

Employee
Civil Status:

Passport no:

Address:

Place and Date of Issue:

Voluntarily bind themselves to the following terms and conditions:
1.

Site of employment

2.

Contract duration ____________________ commencing from employee’s departure from the
point of origin to the site of employment.

3.

Employee’s position

4.

Basic monthly salary

5.

Regular working hours: maximum of 8 hours per day, six days a week

6.

Overtime pay
(a) Work over regular working hours
(b) Work on designated rest days and holidays

7.

Leave with full pay
(a) Vacation leave
(b) Sick leave

8.

Free transportation to the site of employment and, in the following cases, free return
transportation to the point of origin:
(a) Expiration of the contract
(b) Termination of the contract by the employer without just cause
(c) If the employee is unable to continue to work due to connected or work-aggravated injury or illness

9.

Free food or compensatory allowance of US$___________, free suitable housing.

10.

Free emergency medical and dental services and facilities including medicine.

11.

Personal life and accident insurance in accordance with the host government and/or
______________ government laws without cost to the worker. In addition, for areas declared by
the ______________ government as war risk areas, a war risk insurance of not less than
________________ shall be provided by the employer at no cost to the worker.
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12.

In the event of death of the employee during the terms of this agreement, his remains and the personal belongings shall be repatriated to the ______________ at the expense of the employer. In case the repatriation of the
remains is not possible, the same may be disposed of upon prior approval of the employee’s next of kin and/or
by the _____________ Embassy/Consulate nearest the job site.

13.

The employer shall assist the employee in remitting a percentage of his/her salary through the proper
banking channel or other means authorized by law.

14.

Termination:

A. Termination by employer: The employer may terminate this Contract on the following just causes: serious misconduct, willful disobedience of employer’s lawful orders, habitual neglect of duties, absenteeism, insubordination,
revealing secrets of the establishment, when employee violates

customs, traditions, and laws of __________________

__ and/or terms of this Agreement. The employee shall shoulder the repatriation expenses.
B. Termination by employee: The employee may terminate this Contract without serving any notice
to the employer for any of the following just causes: serious insult by the employer or his representative, inhuman
and unbearable treatment accorded the employee by the employer of his representative, commission of a crime/offense by the employer of his representative and violation of the terms and conditions of employment contract by the
employer or his representative. Employer shall pay the repatriation expenses back to _____________.
B1. The employee may terminate this Contract without just cause by serving one (1) month
in advance a written notice to the employer. The employer upon whom no such notice was
served may hold the employee liable for damages. In any case, the employee shall shoulder all
the expenses relative to his repatriation back to his point of origin.
C. Termination due to illness: Either party may terminate the Contract on the ground of illness, disease
or injury suﬀered by the employee. The employer shall shoulder the cost of repatriation.
15.

Settlement of Disputes: All claims and complaints relative to the employment contact of the employee shall be
settled in accordance with Company policies, rules and regulations. In case the employee contests the decision
of the employer, the matter shall be settled amicably with the participation of the Labor Attaché or any other
authorized representative of _____________ Embassy or Consulate General nearest the site of employment. In
case the amicable settlement fails, the matter shall be submitted to the competent or appropriate body in (host
country) or __________________ if permissible by the host country laws at the option of the complaining party.

16.

The employee shall observe employer’s company rules and abide by the pertinent laws of the host country and
respect its customs and traditions.

17.

Applicable law: Other terms and conditions of employment, which are consistent with the above
provisions, shall be governed by the pertinent laws of ______________.
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ANNEX 5:
Inter-Agency Coordination
and Cooperation
in the Philippines
Although agencies like the Philippines Overseas
Employment Administration (POEA) are vested with
the authority to manage their overseas employment
programme, they can only do so successfully in cooperation and coordination with an array of other national
government agencies. The following presents an outline of the kind of inter-agency and intra-agency cooperation and coordination that POEA has established:
(a) Department of Foreign Aﬀairs (DFA)
² Passport issuance of overseas workers;
² Investigation of illegal recruitment networks
overseas;
² Assistance to distressed victims of illegal recruitment at the receiving country;
² Corrective measures in cooperation with labour-receiving countries.
(b) Department of Justice (DOJ)
² preliminary investigation and inquest proceedings in illegal recruitment cases;
² prosecution of illegal recruitment cases;
² court appearances of POEA personnel in aid of
prosecution;
² monitoring of illegal recruitment cases/incidences nationwide.
(c) Philippine National Police (PNP)
² investigation of illegal recruitment and related
cases;
² institution of criminal actions against oﬀenders;
² apprehension of suspects and service of warrants for arrest;
² closure of illegal recruitment establishments;
² conduct of orientation sessions for PNP personnel nationwide;
² provision of operational funds to be utilized by
the PNP in anti-illegal recruitment operations.
(d) National Bureau of Investigation (NBI)
² as for PNP
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(e) Bureau of Immigration (BI)
² control of entry by alien recruiters;
² investigation of illegal recruitment cases involving aliens;
² prevent departure of aliens engaged in illegal recruitment;
² prevent exit of undocumented workers.
(f) Local Government Units and Non-Governmental Organizations
² monitoring of illegal recruitment activities
through the barangays (smallest government
unit);
² supervision of local police units through local
chief executives;
² cancellation of permits of business establishments used by illegal recruitment establishments;
² assistance in investigation and apprehension of
suspected illegal recruiters;
² institutionalization of role of local government
units and NGOs in partnership with PNP in anti-illegal recruitment campaigns.
(g) Department of Tourism (DOT)
² closure of unscrupulous travel agencies;
² regulation of travel agencies;
² investigation of travel agencies engaged in the
smuggling of overseas workers disguised as
tourists and of illegal recruitment activities.
(h) Judiciary
² service of warrants for arrest;
² criminal proceedings in cases involving illegal
recruitment;
² publication of convictions involving illegal recruitment and related cases;
² monitoring of illegal recruitment cases;
² representations to the Oﬃce of the Court Administrator for a speedy and visible disposition
of illegal recruitment cases.
(i) Representations with both Houses of Congress
² development of proposals for the legislative
agenda enabling Congress to produce legislative
measures for strengthening the government’s
campaign to protect and promote the welfare of
migrant workers.
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(j) Coordination with Public Information Agencies
² support for mutual commitments to maximize
the impact of information drives.
(k) Regional Oﬃces of the Department of Labour
² coordinate and assist POEA regional oﬃces in
implementing rules and regulations of overseas
employment.
(l) Securities and Exchange Commission
² registration of corporations with recruitment as
its primary activity.
These are, amongst others, the primary agencies with
which POEA works in order to carry out its mandate.
Without the close cooperation and coordination of each
and every agency listed above, it cannot succeed.

ANNEX 6: Databases
There are a number of data sources available for
people looking for information on international migration statistics, though there are fewer for those exclusively interested in labour migration. This section only discusses examples of popular sources and is not an
exhaustive list. The national statistical organizations
(NSOs) of most countries have publicly accessible tables and data on international migration available on
their respective websites.

to provide adequate, timely and compatible migration
data from various sources through an Information System on Migration for the Central America region, also
compiles existing household data on remittances in
Costa Rica and El Salvador.
http://www.siemmes.iom.int/
A Data Sharing Mechanism (DSM) is being created
upon the initiative of the governments of Eastern Europe and Central Asia, with the support of IOM. The
DSM is a tool for collecting and sharing agreed upon
migration-related information and data in the region.
It also provides documentation on the sources and definitions of data as well as general information about legal and policy issues in each participating State. https://www.dsm-migration.net/dsm/cms/artikelShow.
do?menu_id=1&parent_id=0
International migration and asylum data for over
thirty countries in Europe is available from the Statistical Oﬃce of the European Communities (EUROSTAT), including information on labour migration.
These data come from the NSOs of their respective
countries. Examples of data include information on
the acquisition of citizenship, asylum applications and
decisions, workers by citizenship and economic activity, immigration by sex and previous country of residence, emigration by sex and next country of residence, and population by sex and citizenship.
http://epp.eurostat.cec.eu.int/

One source for international migration data is the
International Labour Migration Database (ILM) maintained by ILO. The ILM focuses on labour migration
and covers a greater variety of countries than many
other migration databases, with data from nearly onehundred countries. Examples of tables in this database
include the stock of immigrants and migrant workers
by employment status, in-ﬂows of immigrants and migrant workers, by sector of employment, and the stock
and out-ﬂow of nationals abroad. Unfortunately, the
database is not regularly updated and contains much
missing data. http://www.ilo.org/public/english/protection/migrant/ilmdb/

The Organization for Economic Cooperation and
Development (OECD) maintains a number of tables
with information on migration data among member
countries. They also have a database on immigrants
and expatriates, which is primarily drawn from the
2000 round of Census data. This database includes information on the stock of foreign born and foreigners,
the stock of foreign born and foreigners by educational attainment, and emigration rates by country of birth
and for the highly educated. OECD migration data can
diﬀer from that found from NSOs since they often independently employ outside experts to calculate migration ﬁgures.
http://www.oecd.org/

The IOM Statistical Information System on Migration in Central America (SIEMCA) project, designed

The United Nations Statistics Division (UNSD)
publishes a demographic yearbook which often con-
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tains international migration data. International migration characteristics are expected to be released in
June of 2006, including tables on the native and foreign
born population by age, sex, and urban/rural residence,
population by citizenship, sex, and urban/rural residence, foreign-born population by country or area of
birth, and the economically active foreign-born population by occupation and sex.
http://unstats.un.org/unsd/demographic/products/
The United Nations High Commissioner for Refugees (UNHCR) collects and publishes asylum and refugee statistics on an annual basis in their Statistical
Yearbook.
http://www.unhcr.org/cgi-bin/texis/vtx/statistics

²
²
²
²

legislation regarding health;
social welfare and temporary protection;
minors and education;
expulsions.

2. Labour market orientation
The module aims to facilitate the labour insertion
of migrants in line with their vocational skills and employment objectives. It also provides trainers with
guidelines to assist migrants in the job search process.
At the end of this course, trainees should be able to
compose a CV, identify their future vocational training
needs or make career plans.

3. Cultural and social orientation
The International Monetary Fund (IMF) publishes
remittance data in their Balance of Payments Statistics
Yearbook, available for purchase from IMF. More information on balance of payments and remittances is
available at: http://www.imf.org/external/np/sta/bop/
bop.htm
Additional information on migrant remittances is
available from the World Bank, who sponsors a number
of household surveys, which include migration and remittance modules to learn more about household and
migrant characteristics of remittance senders.
http://econ.worldbank.org/external/

The cultural and social orientation module is intended to provide a comprehensive overview of the
“way of living” in Italy with particular attention to:
² general rights and obligations of citizens;
² public health services;
² the education system;
² the Italian social welfare system;
² the institutions of the Italian State;
² public administration;
² housing;
² transportation.

4. Psycho-social orientation

ANNEX 7:
Outline of Pre-departure
Orientation and Language
Training Organized by IOM
for Labour Migrants to Italy
1. Legal orientation
The legal orientation module aims to create and
improve awareness of the laws which regulate the entry and stay of foreign nationals in Italy, including:
² entry rights and work related legislation;
² visas and residence permits;
² citizenship rules;

The psycho-social training module is aimed at developing a better understanding of how the psychic,
cultural and social migratory dynamics are being perceived by migrants from diﬀerent origins and of various
cultural backgrounds, who are working and living in
wide-ranging labour and social environments in Italy.

5. Linguistic orientation
This module aims at granting participants the initial cultural and linguistic tools in order to develop or
improve their individual communication skills by:
² providing some fundamental communicative
functions for the labour and social insertion;
² oral and written communicative skills;
² a specialized lexicon and some basic linguistic
structures.
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The duration of the orientation course for the ﬁrst
four modules is 40 hours. The language training is 80
hours. The total orientation model is 120 hours.

migration and labour exploitation of illegal workers,
regulate reentry, and in the context of common Ibero-American interests, have agreed as follows:

PRELIMINARY CHAPTER

Source: Ugo Melchondia, IOM Rome.

Article 1
For the purposes of this agreement the competent
authorities shall be:

ANNEX 8:
Agreement between the
Kingdom of Spain and the
Republic of Ecuador for the
Regulation and Control of
Migratory Flows

For Spain, the Ministries of Foreign Aﬀairs, Interior, and Labour and Social Aﬀairs, as their respective
responsibility in the area of immigration may lie.
For Ecuador, the Ministry of Foreign Aﬀairs, Political Division, General Oﬃce of Ecuadorians Residing
Abroad.

Note: Translated by the World Bank.
Provisional entry in force of the Agreement between
the Kingdom of Spain and the Republic of Ecuador for
the regulation and control of migratory ﬂows, signed in
Madrid on May 29, 2001.

Article 2
For the purposes of this agreement, migratory
workers are Ecuadorian citizens authorized to work on
their own account in Spain.

CHAPTER I
The Government of the Kingdom of Spain and the
Government of the Republic of Ecuador, hereinafter
the contracting parties, inspired by their shared desire to reaﬃrm their special historical and cultural
bonds through the ﬂuid and permanent contact of
their people, on the basis of the Agreement on Dual
Citizenship between both states on March 4, 1964,
amended by the Protocol of August 25, 1995, the
Agreement on the elimination of visas in October
1963, and the Agreement on Social Security in 1960;
seeking to regulate the existing migratory ﬂows from
Ecuador to Spain in an orderly and coordinated manner; pursuing the objective of enabling Ecuadorian
workers who come to Spain to enjoy the rights guaranteed by international instruments to which both
states are party; convinced that migration is a social
phenomenon that enriches its people and can contribute to economic and social development, foment
cultural diversity, and stimulate technological transfer; aware of the need to respect the rights, duties,
and guarantees set forth in their domestic legislation
and international agreements to which they are party;
joining in eﬀorts in the international sphere to promote respect for human rights, prevent clandestine

Notiﬁcation of oﬀers of employment

Article 3
1. The Spanish authorities, through the Spanish Embassy in Quito, shall notify Ecuadorian authorities of
the number and type of needed workers, taking into
account existing job oﬀers.
Ecuadorian authorities shall notify the Spanish authorities, through the Spanish Embassy in Quito, of
the possibility of meeting this demand with Ecuadorian workers willing to go to Spain.
2. The job oﬀer shall include at least:
a. The sector and geographic zone of the activity.
b. The number of workers to be hired.
c. The deadline for their selection.
d. Duration of the work.
e. General information on working conditions, wages, housing, and in-kind beneﬁts.
f. Dates when the workers selected must arrive at
their workplace in Spain.
3. The Ecuadorian authorities shall notify the Span-
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ish authorities of job oﬀers they may have received
from Spanish employers.

CHAPTER II
Evaluation of qualiﬁcations, travel, and acceptance
of migrant workers

Article 4
Evaluation of qualiﬁcations and travel of migrant
workers shall be governed by the following rules:

Article 5
1. Ecuadorian oﬃcials, together with those of Spain,
within their respective areas of competence, shall
provide all possible facilitative assistance to the
work of the Selection Committee. They shall contribute insofar as possible in the processes of training of the selected workers, if needed, and for their
travel to Spain by the established deadlines.
Administrative procedures in connection with the
trip from Ecuador to Spain shall be borne by the
interested parties, or, if not, by the contracting
companies.

1. Pre-screening of qualiﬁed candidates shall be done
by a Hispano-Ecuadorian Selection Committee in
Ecuador. Candidates meeting the skill requirements shall undergo a medical exam and if necessary a training period.
The Selection Committee shall be composed of representatives of the contracting parties’ governments,
and may include the employer or his agents, and shall
be responsible for selecting the best qualiﬁed workers
for the existing job oﬀers, conducting any training
courses that may be needed, and advising and assisting
workers throughout the process.
If both parties so request, representatives of social
actors, intergovernmental and nongovernmental organizations active in the ﬁeld of migration and cooperation for development designated by the contracting
parties may participate in the committee as advisers.
2. Workers who are selected shall sign a contract,
generally within no more than 30 days, and shall
receive travel documents upon request. A copy of
the work contract shall be provided to Ecuadorian
authorities. The work contract may be replaced by
a similar document depending on the nature of
the work, as determined by the joint committee
established in Article 21 of this agreement.
3. Requests for temporary or resident visas in the
framework of this agreement shall be processed
with high priority by the appropriate Spanish consular oﬃce. The visa stamped in the passport shall
specify its type, purpose, and duration of authorized stay in Spain. When the duration is six months
or less, the visa shall suﬃce to document that stay.

2. Before traveling, the workers shall receive information needed to reach their destination, and everything they need to know about conditions for
their stay, work, lodging, and wages.
3. The appropriate Spanish authorities shall give the
immigrants the necessary permits for their stay
and work.

CHAPTER III
The migrant workers’ labour and social rights and
conditions

Article 6
In accordance with its domestic legislation and international law, once the required residence or work
permits are issued each party shall give the citizens of
the other party all facilities for undertaking remunerative labour or skilled or unskilled work for themselves
or others, on an equal footing with citizens of the state
of residence.
The Ecuadorian migrant workers shall enjoy the
right to maintain their family group, as provided in
Spanish law.

Article 7
The migrant workers’ pay, and other working conditions, including their participation in the social security system, shall be set forth in their contract, in accordance with the collective agreements, if any, or with
existing legislation on Spanish workers doing the same
work with similar qualiﬁcations.
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Article 8
The migrant workers shall be subject to the obligations and enjoy the beneﬁts established in the Hispano-Ecuadorian Social Security Agreement of April 1,
1960, supplemented in the additional agreement of
May 8, 1974, and in the domestic regulations of both
parties.
Article 9
Any diﬀerences that may arise between employers
and migrant workers shall be resolved in accordance
with Spanish law and the bilateral agreements in force,
including the Agreement on Dual Citizenship between
both states of March 4, 1964, amended by the protocol
of August 25, 1995.

tracts in Spain, and shall be taken into account when
considering any applications for work permits or residence that they may lodge with Spanish authorities,
who shall notify Ecuadorian authorities for the appropriate purposes.
If seasonal workers lose their passports in Spain,
their new travel document shall show the number of
the previous passport, with an indication that the bearer is a seasonal worker. Loss or theft of the passport
shall be communicated promptly to both Spanish police and the appropriate Ecuadorian oﬃcials in Spain,
who shall notify the Spanish consulate in Quito to take
due note of this situation.

CHAPTER V
CHAPTER IV
The migrants’ return
Special provisions for seasonal workers

Article 10
A temporary worker is an Ecuadorian citizen authorized to enter and leave Spain in the framework of
this agreement in order to do seasonal or project-related work, and who has a work contract whose duration
is commensurate with the nature and time of said
projects.
Article 11
Selection of seasonal workers and their travel to
and treatment in Spain shall be governed by the general rules established in this agreement.
The temporary workers’ pay and other working
conditions shall be set forth in their contract, in accordance with the collective agreements, if any, or with
existing legislation on Spanish workers doing the same
work with similar qualiﬁcations.

Article 12
Before seasonal workers are hired, they shall sign a
commitment to return to Ecuador when their permit
expires, and shall be required to report within one
month of their return to their country to the same
Spanish consular oﬃce that issued their last visa with a
temporary permit, presenting the same passport in
which their last visa was stamped. Failure to fulﬁll this
obligation shall disqualify them from any future con-

Article 13
The contracting parties undertake to adopt coordinated measures to organize voluntary repatriation programs for Ecuadorian migrant workers to their country of origin.
To this end steps shall be taken to promote reentry
of migrant workers in Ecuador with the value added
from their immigration experience as a factor for economic, social, and technological development. The
contracting parties shall thus encourage the development of projects with their own resources and resources from international cooperation organizations for
vocational training of the migrant and recognition of
the vocational training received in Spain; to promote
the establishment of small and medium enterprises of
migrants who return to Ecuador; to create binational
corporations linking employers and workers; and in
other areas of economic and social development, to
encourage activities that promote the training of human resources and the transfer of technology.

Article 14
1. With full respect for the rights and guarantees
contained in each country’s legislation, each contracting party shall readmit to its territory, at the
request of the other contracting party, any person
who while in the territory of the requesting party
violates or fails to comply with entry or residence
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port transit with or without escort to citizens of
third states when admission in the state of destination and any states en route is guaranteed.

requirements in force, provided that it is demonstrated or clearly presumed that the person is a
citizen of the contracting party to which the request is addressed.

The requesting contracting party shall guarantee
to the contracting party to which the request is
addressed that the person, whose transit is authorized, has a valid ticket and travel document
for the state of destination.

2. The requesting contracting party shall readmit the
person in question provided it is demonstrated
that he or she was not a citizen of the contracting
party to which the request was addressed at the
time of departure from the territory of the requesting contracting party.

2. The requesting state shall assume full responsibility for citizens of a third country until they reach
their ﬁnal destination.

3. Notwithstanding the provisions of paragraph 1 of
this article, the authorities of the requesting contracting party undertake to facilitate the departure
and gradual and voluntary repatriation of undocumented persons in their territory, so that those
who so request are guaranteed that the respective
embassy will provide fast-track treatment for their
residence and work visas, with the guarantee of a
job in the requesting contracting party.
The provisions in this section shall apply to applications submitted prior to March 1, 2001.

Article 15
1. Each contracting party shall readmit to its territory, at the request of the other contracting party,
any citizen of a third country or stateless person
who has violated or not complied with the entry
and residence conditions in force in the requesting contracting party, provided that it is demonstrated or presumed that said citizen entered that
party’s territory after remaining in, residing in, or
transiting the territory of the contracting party to
which the request is addressed.
2. The obligation to readmit established in the preceding paragraph shall not apply to a citizen of a third
state or a stateless person who enters the requesting contracting party’s territory in possession of a
visa or residence permit issued by that contracting
party, or who is issued a visa or residence permit by
that contracting party after his or her entry.

Article 16
1. Each contracting party, upon written request of
the other contracting party, shall authorize air-

3. If the movement is conducted with escort, the escorts shall not leave the international area of the
airports of the requesting contracting party.
4. Transportation costs to the state of destination, including expenses in transit, such as those resulting
from the return of a citizen of a third state, shall be
borne by the requesting contracting party.

Article 17
1. The requesting party shall pay for travel expenses
of the person whose reentry has been requested
until he or she reaches the border or airport of the
contracting party to which the request is made.
2. For the purposes of paragraph 3 of Article 14 the
requesting contracting party undertakes to oﬀer
any necessary facilitative assistance for the process, after case-by-case consideration of the requests for such assistance.

CHAPTER VI
Provisions for application and coordination of this
agreement

Article 18
1. The Spanish Ministry of the Interior, through the
Government Oﬃce for Foreign Citizens and Immigration [Delegación del Gobierno para la Extranjería y la Inmigración], and the Ecuadorian
Ministry of Foreign Aﬀairs, through its Political
Division, shall jointly establish procedures for application of this agreement, and shall cooperate
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and consult with each other directly as required
for its application.
2. Prior to the entry in force of this agreement the
contracting parties shall notify each other through
diplomatic channels of the names of the authorities designated by those speciﬁed in Article 1 who
will carry out the procedures established in the
agreement.
3. Should diﬃculties arise in the application of this
agreement there shall be consultations through
diplomatic channels.

Article 19
Spanish and Ecuadorian authorities undertake to
intensify bilateral cooperation for the control of migratory ﬂows, especially in order to ensure that the basic
rights of Ecuadorian migrant workers are respected.
This cooperation shall also embrace closer coordination in the ﬁght against illegal immigration, exploitation and violation of social rights, document fraud,
and especially, illicit traﬃcking in persons.

Article 20
As an element of the cooperation mentioned in the
previous article, the contracting parties shall mount
and carry out educational campaigns for potential migrants to inform them of their rights and social obligations and prevent the risks and consequences of illegal
migration and the use of counterfeit or altered documents, and to discourage the use of networks that trafﬁc in human beings.

parties, under the conditions and on the dates set by
mutual agreement, at least once each year. The competent authorities of each country shall designate the
members.

Article 22
1. Each contracting party shall notify the other contracting party when the domestic legal requirements for entry into force of this agreement are
met.
2. This agreement shall enter into force on the ﬁrst
day of the second month after both parties have
notiﬁed each other that the domestic legal requirements for entry into force of this agreement
have been satisﬁed.
3. This agreement shall be applied provisionally after
30 days from the date of its signature.
4. This agreement shall have indeﬁnite duration.
5. Each contracting party may totally or partially
suspend the application of this agreement for a
deﬁnite time, for reasons of state security, public
order, or public health. The adoption or cancellation of this measure shall be reported with all due
speed by diplomatic channels. Suspension of the
application of this agreement shall enter into force
on the date of notiﬁcation to the other contracting party.
6. Either contracting party may renounce this agreement in writing through diplomatic channels.

Article 21
A Joint Coordination Committee shall be established to:
a. Follow up on the execution of this agreement, and
determine necessary measures for that purpose.
b. Propose amendments where appropriate.
c. Make provisions in both countries for timely dissemination of the contents of the agreement.
d. Settle any diﬃculties that may arise in its application.

The agreement shall terminate 90 days after notiﬁcation of renunciation.

The Committee shall meet alternately in Ecuador
and Spain, at the request of either of the contracting

For the Kingdom of Spain
Enrique Fernández-Miranda y Lozana, Delegate

Signed in Madrid, in two equally valid copies in the
Spanish language, this twenty-ninth day of May in the
year 2001.
For the Republic of Ecuador
Francisco Carrión Mena, Ambassador of the
Republic of Ecuador
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of the Government for Foreign Citizens and Immigration
This agreement is applied provisionally as of June
28, 2001, 30 days after its signature, as established in
Article 22.3
The public is hereby oﬃcially notiﬁed thereof.
Madrid, June 1, 2001 – Technical General Secretary Julio Núñez Montesinos
The requesting contracting party shall guarantee to
the contracting party to which the request is addressed that the person, whose transit is authorized, has a valid ticket and travel document for the
state of destination.

CHAPTER VI
Provisions for application and coordination of this
agreement

Article 18
1. The Spanish Ministry of the Interior, through the
Government Oﬃce for Foreign Citizens and Immigration [Delegación del Gobierno para la Extranjería y la Inmigración], and the Ecuadorian
Ministry of Foreign Aﬀairs, through its Political
Division, shall jointly establish procedures for application of this agreement, and shall cooperate
and consult with each other directly as required
for its application.
2. Prior to the entry in force of this agreement the
contracting parties shall notify each other through
diplomatic channels of the names of the authorities designated by those speciﬁed in Article 1 who
will carry out the procedures established in the
agreement.

1. The requesting state shall assume full responsibility for citizens of a third country until they reach
their ﬁnal destination.
2. If the movement is conducted with escort, the escorts shall not leave the international area of the
airports of the requesting contracting party.
3. Transportation costs to the state of destination, including expenses in transit, such as those resulting
from the return of a citizen of a third state, shall
be borne by the requesting contracting party.

Article 17
1. The requesting party shall pay for travel expenses
of the person whose reentry has been requested
until he or she reaches the border or airport of the
contracting party to which the request is made.
2. For the purposes of paragraph 3 of Article 14 the
requesting contracting party undertakes to oﬀer
any necessary facilitative assistance for the process, after case-by-case consideration of the requests for such assistance.

3. Should diﬃculties arise in the application of this
agreement there shall be consultations through
diplomatic channels.

Article 19
Spanish and Ecuadorian authorities undertake to intensify bilateral cooperation for the control of migratory ﬂows, especially in order to ensure that the
basic rights of Ecuadorian migrant workers are respected.
This cooperation shall also embrace closer coordination in the ﬁght against illegal immigration, exploitation and violation of social rights, document fraud,
and especially, illicit traﬃcking in persons.

Article 20
As an element of the cooperation mentioned in the
previous article, the contracting parties shall mount
and carry out educational campaigns for potential
migrants to inform them of their rights and social
obligations and prevent the risks and consequences
of illegal migration and the use of counterfeit or altered documents, and to discourage the use of networks that traﬃc in human beings.
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Article 21
A Joint Coordination Committee shall be established to:
a. Follow up on the execution of this agreement, and
determine necessary measures for that purpose.
b. Propose amendments where appropriate.
c. Make provisions in both countries for timely dissemination of the contents of the agreement.
d. Settle any diﬃculties that may arise in its
application.
The Committee shall meet alternately in Ecuador
and Spain, at the request of either of the contracting
parties, under the conditions and on the dates set by
mutual agreement, at least once each year. The competent authorities of each country shall designate the
members.

Article 22
1. Each contracting party shall notify the other contracting party when the domestic legal requirements for entry into force of this agreement
are met.

The agreement shall terminate 90 days after notiﬁcation of renunciation.
Signed in Madrid, in two equally valid copies in the
Spanish language, this twenty-ninth day of May in
the year 2001.
For the Republic of Ecuador
Francisco Carrión Mena, Ambassador of the
Republic of Ecuador
For the Kingdom of Spain
Enrique Fernández-Miranda y Lozana, Delegate
of the Government for Foreign Citizens and
Immigration
This agreement is applied provisionally as of June
28, 2001, 30 days after its signature, as established
in Article 22.3
The public is hereby oﬃcially notiﬁed thereof.
Madrid, June 1, 2001 – Technical General Secretary
Julio Núñez Montesinos

2. This agreement shall enter into force on the ﬁrst
day of the second month after both parties have
notiﬁed each other that the domestic legal requirements for entry into force of this agreement
have been satisﬁed.
3. This agreement shall be applied provisionally after
30 days from the date of its signature.
4. This agreement shall have indeﬁnite duration.
5. Each contracting party may totally or partially suspend the application of this agreement for a deﬁnite time, for reasons of state security, public order, or public health. The adoption or cancellation
of this measure shall be reported with all due
speed by diplomatic channels. Suspension of the
application of this agreement shall enter into force
on the date of notiﬁcation to the other contracting party.
6. Either contracting party may renounce this agreement in writing through diplomatic channels.
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