Labour
Migration

in

Asia

Protection of Migrant Workers,
Support Services and Enhancing
Development Benefits

 ____
|IOM International Organization for Migration




Opinions expressed in this document are those of the authors and do not necessarily reflect the
views of IOM.

IOM is committed to the principle that humane and orderly migration benefits migrants and
society. As an intergovernmental body, IOM acts with its partners in the international commu-
nity to: assist in meeting the operational challenges of migration; advance understanding of
migration issues; encourage social and economic development through migration; and uphold
the human dignity and well-being of migrants.

Publisher: International Organization for Migration
17 route des Morillons
1211 Geneva 19
Switzerland
Tel: +41.22.717 91 11
Fax: +41.22.798 61 50
Email: hq@iom.int
Internet: http://www.iom.int

ISBN 978 92 9068 242 4
© 2005 International Organization for Migration (IOM)

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system,
or transmitted in any form or by any means, electronic, mechanical, photocopying, recording,
or otherwise without the prior written permission of the publisher.

Editor: Caroline Mackenzie

Cover illustration: from a painting by Vanessa Cuisinier
Cover design, copy preparation and layout: Angela Pedersen

25 05



Labour Migration in Asia

Protection of Migrant Workers, Support Services
and Enhancing Development Benefits

M)

\

IOM International Organization for Migration

oot ADB
In ternationa
Development




Authors Note
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INTRODUCTION

In recent years migration has been making its way steadily to the top of the international affairs
agenda, and now callsinsistently and urgently for the attention of all governments, whatever the
nature of their involvement or interest in the management of migratory processes.*

The migration of workers from developing to industrialized countries has grown over the last
few decades, although migrant workers still account for only a small proportion of the total
workforceinindustrialized countries. The International Labour Organization estimatesthat there
are over 80 million workers worldwide, of whom 27 per cent are in Asia Some two million
Asian workers leave every year on contract to work in other countries within and outside the
region. Two migration themesthat continue to be of paramount importance to governments and
other actors concerned in the region are:

. protection of migrant workers and support services;
. optimizing benefits of organized labour migration.

Institutional capacity building and interstate cooperation remain two indispensable factors for
progress towards meeting these objectives.

PROTECTION OF MIGRANT WORKERS AND SUPPORT SERVICES

With the financial assistance from the United Kingdom Department for International Develop-
ment, IOM commissioned three studiesto assess and identify good practicesin the protection of
vulnerable migrant workers and provision of support services. They are reproduced in this, the
second volume of Labour MigrationinAsia. Thefirst volume (2003) examined |abour migration
trends, challenges and policy responses in Asian countries of origin. Both volumes are a com-
pilation of papers prepared for the Ministerial Consultations of Labour Migration in Asia, held
in 2003 and 2004 in Colombo and Manila, respectively, and organized by IOM.

Thefirst article prepared by two practitioners, Rashid Mughal (Pakistan) and L uzviminda Padilla
(Philippines), looks at regulatory frameworks and allied measures to prevent abuses in recruit-
ment and minimum standards in employment contracts. A priority concern of labour-sending
governmentsisto ensure the well-being of migrant workers and to secure the payment of decent
wages and basic provisions. While there are no perfect systems to regulate recruitment, Asian
labour-sending countries have devised and implemented arange of policy strategies.

Asian countries have aso been pioneering with regard to pre-departure orientation services
(PDOS), particularly the Philippinesand Sri Lanka. It ishighly desirable for PDOS to be organ-

* Brunson McKinley, Director General, IOM. Message at the Second Labour Migration Ministerial Consultations for
Countries of Originin Asia, Manila, September 2004.



ized in labour-sending countries, and the activity could be funded either through the Migrant
Welfare Funds (see below), or by receiving countries/employersto makeit afinancially sustain-
able activity. The second article by Masud Ali (Bangladesh) examines pre-departure orientation
programmes in the Philippines, Sri Lanka and Bangladesh.

A third article, by Edita Tan (Philippines), looks at the establishment and operation of Migrant
Welfare Funds. These are an innovative and financially sustainable means of providing support
services to vulnerable migrants and those in distress. While the operation of these funds can be
made more effective by better targeting and deepening some of the services provided, the Migrant
Welfare Fund represents an important example of good practice that governments interested in
labour migration can learn from.

OPTIMIZING BENEFITS OF ORGANIZED LABOUR MIGRATION

A second set of three articles commissioned by the Asian Development Bank for the Ministerial
Consultations of Labour Migration in Asiain Manilain 2004, addresses the equally important
theme of enhancing the devel opment benefits of migration.

Training and skills development

Thefirst article under the theme of optimizing the benefits of organized labour migration is by
Edita Tan and looks at the subject of training and skills devel opment.

Migrants could maximize their returns on migration if they are able to choose the best foreign
employment option available. Information, education and training help migrantsto achievethis.
Improving quality iskey to maximizing theindividual and social returns on education and train-
ing, as this would increase the employability of the labour force both in domestic and foreign
labour markets, and help to ensure optimal use of scarce resources.

Skilled migration, or “brain drain”, can have a cumulative negative effect on fragile economies.
Clearly, when there isaskill shortage or when skills are difficult to replace, the cost is high for
the sending country. Thisis the case in many sub-Saharan African countries, aregion that may
have lost one-third of its highly skilled individuals in recent decades. The article indicates that
the problem has been less significant in Asia.

Remittances

Clearly, the foreign exchange that can be earned by nationals working abroad occupies an im-
portant place in the formulation of labour migration policy. Migrant remittances constitute an
important source of foreign exchange and enable a country to acquire vital imports or pay off
external debts. Thereis general agreement that remittances help to reduce poverty at the house-
hold level.
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In 2003, officialy recorded worker remittance receipts stood at over USD 93 billion (World
Bank), exceeding official development assistance and representing the second largest source,
after foreign direct investment, of external finance for developing countries. South and South-
East Asia (and the Pacific) received over USD 24 hillion, or 26 per cent, of these flows, and a
number of countries in Asia are among the top 20 remittance receiving countries in the world
(World Bank). Authors from two of these countries, Tasneem Siddiqui (Bangladesh) and Uday
Kumar Varma and Sasi Kumar (India) examine remittance flows, use and policy responses to
improve remittance services and enhance the development impact of remittances.

Asthe article by Uday Kumar Varma and Sasi Kumar indicates, the flow of remittances chan-
nelled through formal banking and financial institutionsin recent decadesin Indiahasincreased
considerably, and awide array of policy initiatives offer |abour-sending countries viable options
to maximize remittance flows through formal channels and improve remittances services.

Though remittances are foremost private and family funds, attracting the flow of remittances
into productive investment assumes special significance and urgency in view of the fact that
funds received in the country may, if well invested, contribute significantly to local economic
development through their multiplier effects. This is an area where labour-sending countries
could develop and articulate a policy framework.

Facilitating managed labour migration

The most direct link between migration and development is through remittances — the funds
migrants send home. Remittances are adirect result of migration; therefore, initiativesto facili-
tate managed labour migration would generally contribute to the increase of remittance flowsto
countries of origin. Where relevant, labour migration policies should give adequate emphasisto
the promotion and facilitation of managed labour flows, in addition to the regulating and pro-
tecting function of the state.

The article by Uday Varma and Sasi Kumar indicates some of the ways in which governments
can engage in facilitating and promoting international labour migration.

It ishoped that this publication will befound to beinformative and stimul ate thinking on import-
ant aspects of labour migration in Asia and, as such, provide a valuable tool for policy makers,
practitioners and researchers alike.

Nilim Baruah
Head, Labour Migration Service
International Organization for Migration
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REGULATORY FRAMEWORKS FOR RECRUITMENT
OF MIGRANT WORKERS AND MINIMUM
STANDARDS IN EMPLOYMENT CONTRACTS

A COMPARATIVE STUDY OF PAKISTAN,
THE PHILIPPINES AND SRI LANKA

1. INTRODUCTION

Migration is a complex historical phenomenon. Over recent years, large migratory flows have
emerged resulting, in part, from asymmetric economies and labour markets, political and social
factors, natural disasters, environmental degradation, rapid population growth, barriersto trade
and investment, and civil conflicts (Pueblo Regional Conference, March 1996).

At the beginning of the 21st century, onein 35 peoplewas an international migrant, according to
the International Organization for Migration. In 2000, it was estimated that there was a total of
175 million migrants, of whom 48% were women. Those who live and work in a country
different from the country in which they were born or of which they are citizens — workers,
refugees, asylum seekers, permanent immigrants and others — represent 2.9% of the world's
population. Over the last 35 years, the number of migrant workers has doubled.

I ssues relating to migrant workers have become extremely important in international relations
and concerns about international population movements have increased in recent years. In par-
ticular, many developing countries are suffering from growing pressure created by emigration,
duetoincreasing globalization and interdependence, rapid population growth, ecological deterior-
ation, civil war, ethnic and religious conflicts, and worsening poverty (ILO Report, 1996).

Export of manpower occupies a central and important place for the economy of Pakistan, for
example, and now ranks second in terms of foreign exchange earnings. For the year 2002-2003,
exported manpower generated US$4.28 billion in foreign exchange earnings, and the large scale
of the phenomenon of increased foreign exchange remittances has not only improved the eco-
nomic situation in the country, but has also opened up huge opportunities for the employment of
unskilled and skilled workers (see Table 1.1).

The oil boom in the Gulf States created a new demand for labour migration and export of man-
power in Asia during the 1970s. Before this, in the 1950s and 1960s, undocumented employ-
ment of Pakistanis already existed on asmall scale, mostly in the UK and some Gulf countries,
but gained momentum in the early 1970s, opening a new chapter in the development of the
country’s economy. The boom gave rise to anew eraof massive construction and thousands of
Pakistanis were able to find jobs overseas, mostly in the building industry. This resulted in
increased foreign exchange flows to Pakistan, providing a valuable contribution to the overall
development of the country.

15



TABLE 1.1

PAKISTAN
FOREIGN EXCHANGE EARNINGS
THROUGH REMITTANCES OF PAKISTANIS ABROAD,
1972-1973 TO 2003-2004

Year (US$m) Year (US$m)
1972-73 123.77 1988-89 1,896.99
1973-74 138.46 1989-90 1,942.35
1974-75 212.23 1990-91 1,848.29
1975-76 334.16 1991-92 1,467.48
1976-77 577.74 1992-93 1,5662.24
1977-78 1,156.33 1993-94 1,445.56
1978-79 1,397.41 1994-95 1,866.10
1979-80 1,747.60 1995-96 1,461.17
1980-81 2,095.40 1996-97 1,409.47
1981-82 2,224.07 1997-98 1,489.55
1982-83 2,885.50 1998-99 1,055.00
1983-84 2,737.43 1999-2000 983.73
1984-85 2,445.92 2000-01 1,086.57
1985-86 2,595.31 2001-02 2,389.05
1986-87 2,278.56 2002-03 4,236.85
1987-88 2,012.60 2003-04 1,784.49

Source: State Bank of Pakistan.

The history of labour migration in Sri Lanka was similarly triggered by the 1970s oil boom,
which opened up new employment opportunities for Sri Lankans in professional, skilled and
unskilled jobs.

The Philippines experiencein labour migration, on the other hand, dates back to the 1900swith
the recruitment of asmall number of farm workersfor the USA. But large-scale recruitment and
deployment took place only in the early 1970s. When the Middle East market opened up, the
Philippines was one of the first countries to respond to the call for expatriate labour. The mass
exodusof Filipino labourersand professional s has not abated since. At present, each year 860,000
workers on average leave the country to work abroad.

From the outset, the Philippine government has expressed its objectives with regard to employ-
ment as: “to protect every citizen desiring to work locally or overseas by securing for them the
best possible terms and conditions of employment” and to “facilitate and regul ate the movement
of workersin conformity with the national interest” (Labour Code, 1974). The same policiesand
objectives are expressed in Pakistan’s overseas employment programme.

The late Secretary Blas F. Ople, author of the Philippines’ Labour Code and father of the Over-
seas Employment Programme, noted that, like many other |abour-exporting countries, the Phil-
Ippines used manpower export as a specific strategy for balancing labour supply and demand in
the medium term, and for generating valuable foreign exchange in the long term (Ople, 1997).
For him, this policy aided the Philippine governments’ efforts to promote national devel opment
and, as an interim measure, eased internal pressures, particularly for jobs.
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Legidation passed in 1995 laid down the government’s priorities more emphatically, declaring
that the State did not promote overseas employment as a means to sustain economic growth; and
that the dignity, and fundamental human rights and freedoms of the Filipino citizen would not be
compromised (Migrant Workers and Overseas Filipinos Act, 1995).

2. LEGAL AND STRUCTURAL FRAMEWORKS
FOR REGULATING RECRUITMENT ACTIVITIES

The objective of every country involved in the export of its manpower will be to maximize that
potential and to ensure the best terms and conditions of employment for their nationals. In this
respect, the laws of Pakistan, the Philippines, and Sri Lankaprovide facilitiesfor the protection
of the rights of their migrant workers. A comparison of the legislation, rules, structures, mech-
anismsand other tools put in placefor the activities of recruitment agents, including the granting
of licences, collection of fees, proceduresfor complaints, and remediesfor redressin each coun-
try can be found in Appendix A.

2.1 Pakistan

In Pakistan, the legal framework which safeguards the rights of overseas workers and regulates
the activities of overseas employment promoters or recruiting agents is contained in the Emi-
gration Ordinance (1979) and the Emigration Rules (1979). Overseas employment isregulated
under Section 8 of the Emigration Ordinance. It grants vast powersto the Director General of
the Bureau of Emigration and Overseas Employment (BEOE), the Protector of Emigrants, and
the Community Welfare Attaché/L abour Attaché, who, between them, deal with all matters per-
taining to overseas employment of Pakistani workers. Anorganizational chart for the BEOE can
be found in Appendix B.

The Emigration Ordinance (1979) regulates the activities of overseas employment promoters
and agencies by establishing procedures for licensing, recruitment, and protection of workers
against malpractices, and for the redress of workers' grievances.

The BEOE is the central organization for regulating the export of manpower from Pakistan. It
was established in 1972 under apresidential order to regul ate overseas employment on a planned
and systematic basis and to safeguard the interests of migrant workers. It was given two basic
goals: to reduce unemployment within the country, and to earn foreign exchange through salary
remittances from workers abroad. The BEOE is also expected to assist friendly neighbouring
countries complete priority development projects underway in the early 1970s, by providing
them with unskilled, skilled and highly skilled manpower.

The Director General BEOE, the Protector of Emigrants, and the Community Welfare Attachés
are the three pillars of the Emigration Ordinance. They play an important role in enforcing the
Ordinance’s provisions governing the recruitment of workers for employment abroad. They
deal with issues such as the protection of workers' rights while working abroad and abuses by
overseas employment promoters, agencies and employers.
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TheDirector General isresponsiblefor the operation and administration of policiesinrelationto
overseas employment promotion and advises the Federal Government on emigration policies
and procedures. He may initiate action against overseas promoters and agencies, including the
imposition of fines and suspension or cancellation of licences.

The Protector of Emigrants directly supervisesthe activities of overseas employment promoters
(OEPs), processes their requests for workers, inspects their offices and receives such reports as
may berequired by the Director General. He assists and advises emigrants and ensuresthat they
fully understand the terms and conditions of their employment. Heinquiresinto the treatment of
emigrants upon their return and informs the Director General, BEOE on the results of these
inquiries.

The Community Welfare Attaché, the equivalent of the Labour Attaché in other countries, is
responsible for the promotion of overseas employment of Pakistani workers and for their wel-
farewhile abroad. He attendsto all their complaints and negotiates with their employersfor the
settlement of disputes or complaints.

2.2 The Philippines

The primary legal systems regulating the activities of private employment agenciesin the Phil-
ippines are the Labour Code (Presidential Decree No. 442), promulgated on 1 May 1974, the
Migrant Workers and Overseas Filipino Act of 1995 and the Rules and Regulations Governing
the Recruitment and Employment of Workers.

The Philippines Labour Code introduced reforms and innovations in labour administration to
enhance the protection and rights of Filipino workers. It sought to correct the inadequacy of
existing laws on employment (Private Employment Agency Law (Act 2486) and National
Employment Act) to meet requirements for the country’s devel opment.

It further sought to eliminate malpractice in the recruitment and placement of workers, which
were prevalent under the old regul atory system, by placing the labour market under government
control. This would be done through the gradual phasing out of private fee-charging employ-
ment agencies, and in their stead, the establishment of public employment offices. The Labour
Code envisioned the compl ete transfer of overseas recruitment by government within four years
of the law taking effect. It was believed that the best way to protect workers against malpractice
was to eliminate the profit motive by sending people seeking overseas employment through a
government-organized deployment system. At the same time, the Labour Code prohibited the
direct hiring of Filipino workers by foreign employers.

Consistent with the intended reforms, the Labour Code created the Overseas Employment
Development Board (OEDB) to handle the deployment of Filipino workers via a government-
to-government arrangement; the National Seamen Board (NSB) to regulate the activities of
private recruitment agencies and representatives of foreign ship owners, and the Bureau of
Employment Service (BES) to establish public employment officesthroughout the country. These
agencies were given the task of creating a systematic programme for the overseas employment
of Filipino workers and seafarers to ensure that only qualified workers were deployed overseas
and that they obtained the best possible terms and conditions of employment.
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The marked increase in Filipino workers leaving to work overseas in the years following the
introduction of the Labour Code made it clear to the government that a small bureaucracy could
not handle the massive movement of workers. The wisdom of harnessing and maximizing
private sector resources in the development and implementation of a comprehensive employ-
ment programme was quickly recognized and this led to the abandonment of the phasing out of
private recruitment agencies in 1977. Private employment agencies were allowed to continue
thelir activities in the recruitment and deployment of workers, but were required to accept strict
regulation, under the supervision of the BES.

The Labour Code and its subsequent amendments prescribed a stringent system for licensing
and regulating private recruitment agencies. Only Filipino citizens or corporations that were at
least 75% owned or controlled by Filipino citizens and that had substantial capital were quali-
fied toreceive licencesto recruit and deploy workers. It was argued that this condition provided
further protection to workers by ensuring that those permitted to export Filipino manpower were
within the reach of Philippine courts and had sufficient means to carry on the business of man-
power export. The Secretary of Labour was granted full powers to suspend or withdraw the
licence of private recruitment agencies which violated the law.

The Labour Code established complementary mechanisms for regulating the activities of re-
cruitment agencies. They included, among others, aban on the direct hiring of workersby foreign
employers, regulation of the collection of placement fees by recruitment agenciesfrom workers,
imposition of minimum standards for employment of workers, and requirement of a deposit of
cash and surety bonds by recruitment agencies to guarantee compliance with the law and to
ensure satisfaction of liabilities to workers. The bonds could only be released by order of the
national government.

Illegal trafficking of workers and recruitment and deployment activities by unlicensed persons
or entities were subject to criminal prosecution, and penalized by jail terms ranging from six
yearsto life. Recruitment malpractices by licensed recruitment agencies were subject to penal-
ties ranging from payment of fines to suspension or cancellation of licences.

In 1982, Executive Order 797 further streamlined overseas employment services and abolished
the OEDB and NSB and replaced them by the Philippine Overseas Employment Administration
(POEA). In addition to the responsibilities of these boards, the POEA assumed the overseas
employment functions of the BES, including the licensing and supervision of private recruit-
ment agencies.

In 1995, the Philippine Congress passed the Migrant Workers and Overseas Filipino Act of 1995
(Republic Act 8042), to improve the protection of migrant workers, by raising standards of
protection and welfare not only for Filipino migrant workers and their families, but for overseas
Filipinosin general.

The underlying policies promoted by RA 8042 were: dignity, human rights and freedoms of
Filipino citizens, protection for female and young workers; provision of adequate and timely
social, economic and legal assistance to migrants; participation of migrantsin democratic deci-
sion-making processes; and representation of overseas Filipinosin relevant institutions.

19



In particular, the RA 8042 established the following powers:

* The State was given amandate to allow the deployment of workers only to countrieswhere
their rights were protected. To meet this requirement, a host country was expected to have
(1) enacted labour and social laws that protected migrant workers, (2) signed multilateral
conventions relating to the protection of migrant workers, (3) established bilateral arrange-
ments with the Philippines for the protection of workers' rights, and (4) taken positive,
concrete steps to protect the rights of migrant workers.

* A mandate for the immediate repatriation of under-age workers by Philippine embassies.

» Licensed agencieswhich violated the rules on recruitment and deployment of workerswere
to be considered in the same light as non-licensees and were therefore subject to criminal
prosecution with the possibility of imprisonment from six to 12 years and a fine, or life
imprisonment and afine, if theillegal recruitment activity constituted economic sabotage.

»  Establishment of an Emergency Repatriation Fund under the administration of the Overseas
Workers Welfare Administration (OWWA), even though it was recognized that the re-
patriation of workers was the primary responsibility of recruitment agencies.

»  Establishment of a monitoring centre for returning migrant workers, under the supervision
of the Department of Labour and Employment, as a mechanism for their reintegration into
Philippine society.

» Establishment of resource centres for migrant workers and other overseas Filipinos in
Philippine embassies in countries with large concentrations of Filipino migrants.

»  Creation of afinancing scheme to be administered by OWWA for the grant of pre-departure
and family assistance loans to workers seeking overseas employment.

*  Creation of the position of legal assistant for migrant workers affairs in the Department of
Foreign Affairs.

o Establishment of alegal assistance fund for migrant workers.

* Provision for progressive deregulation of recruitment activities subject to market trends,
economic conditions in the country and emerging circumstances which might affect the
welfare of migrant workers, in recognition of the role played by the private sector in the
development of the overseas employment programme.

*  Creation of the Congressional Migrant Workers Scholarship Fund for the benefit of deserv-
ing migrant workers and their immediate descendants.

In the Philippines, the primary structure for regulating labour migration and the activities of
private recruitment agenciesis the POEA.

The POEA isthe sole and exclusive authority for the formul ation and implementation of policies
and programmesfor the systematic deployment of Filipino workers overseas, previously assumed
by the OEDB, the NSB and the overseas employment sections of the BES.

The POEA is headed by an Administrator, assisted by three deputy administrators. Its Govern-
ing Board is chaired by the Secretary for Labour and its members are representatives of the
various government agencies with functions relevant to overseas employment and the POEA
Administrator. The Administrator is further assisted by two advisory boards for land- and sea-
based services, both of which have members representing the private sector.

The operational functions of the POEA include market development and pre-employment serv-
ices, welfare assistance, licensing and regulation of private recruitment agencies; and adjudica-
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tion of disputesinvolving violations of regulations on recruitment and of workers' conditions of
employment. Each of the major operational functionsis headed by a Director.

The POEA has exclusive authority for regulating the activities of private recruitment agencies
and for hearing cases filed against these agenciesfor violation of the legislation and regulations
relating to recruitment and placement of workers.

Prior to the enactment of RA 8042 in 1995, the POEA was given exclusive authority for hearing
claims for compensation or disputes involving implementation of overseas employment
contracts and violation by agencies of the rules on recruitment and placement of workers.
RA 8042 transferred the authority to adjudicate on compensation claims from the POEA to the
National Labour Relations Commission (NLRC), in order to allow the POEA to focusits efforts
and resources on the promotion of employment, the regulation of agencies, and the welfare of
workers.

The National Labour Relations Commission (NLRC) is a quasi-judicial body attached to the
Department of Labour. It has the authority to hear and resolve disputes involving employer and
employee and to decide on claims for compensation for cases of violation of, or non-compliance
with, overseas employment contracts. The NLRC isheaded by a Chairman and has 14 commis-
sioners. Labour arbitersare assigned throughout the country to hear and decide on cases. Appeals
against decisions by the labour arbiter may be made to the NLRC proper, while the Court of
Appeals hears appeal s against decisions taken by the NLRC.

The overseas component of the protective and regulatory mechanism governing the recruitment
of Filipino migrant workersisadministered by the Philippine Overseas L abour Offices (POLOs).
POL Os arefield offices under the Department of Labour and Employment and are strategically
located in countries recruiting Filipino overseas workers. Each POLO is staffed by the
Labour Attaché and a number of assistant labour attachés and welfare officers, depending on
requirements.

POL Os are required to promote the use of Filipino manpower in the host country and to provide
welfare assistanceto Filipino workers on site, including negotiation in the settlement of disputes
with foreign employers. They also assist the POEA in the registration of foreign principals
and employers through verification of workers' employment documents and of company
documentation.

In line with the one-country-team approach instituted by RA 8042, POLOs come under the
administrative supervision of the Philippine embassies in the countries where they are situated.
Today, there are 33 POLOs worldwide with a staff of 47 labour attachés and assistant labour
attachés and 34 welfare officers.

In host countries with a high concentration of Filipino workers, the Department of Labour and
Employment has established Filipino Workers' Resource Centres (FWRC). The FWRCs are
hubs for welfare assistance, counselling and legal services, registration of undocumented
workers, and information and social interaction for Filipino migrants. They are located within
Philippine embassies and are supervised by the Philippine labour attaché. There are currently
20 FWRCsin operation.
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2.3 Sri Lanka

In Sri Lanka, the Department of Labour sought to establish an orderly mechanism for the regu-
lation of private employment agencies under the provisions of the Fee Charging Employment
AgenciesAct, No. 37, 1956. ThisAct was passed when migrant worker outflows were negli-
gible and its provisions were not sufficient to respond to the unprecedented growth of the mi-
grant workforce in the 1980s. However, following public complaints of abuse and cheating and
In response to the growing complexity of the process of migration, the government introduced
the Sri Lanka Bureau of Foreign Employment Act, No. 21 1985.

The provisions of the Sri Lanka Bureau of Foreign Employment Act established the Sri Lanka
Bureau of Foreign Employment (SLBFE) as the institutional mechanism for promoting the
recruitment of workers from Sri Lanka and provided for the regulation of the recruitment of
Sri Lankans for employment outside the country. The SLBFE'’s activities are both regulatory
and promotional. As a self-financed public corporation, the SLBFE’'s main source of income is
recruitment fees, facility fees, and monies from commissions generated by employment agents.

The SLBFE has the power to regulate private sector employment agencies and to offer maxi-
mum protection and welfare to overseas job seekers. An organizational chart of the SLBFE can
be found in Appendix C.

The main objectives of the SLBFE are:

» toregulateforeign employment undertaken by the private sector through theissue of licences;
* to support and develop the private sector and assist in its growth;

* to settle public grievances and complaints,

* toprovide welfare and protection for migrants and their families;

* toprovidetraining for potential migrants; and,

*  toundertake recruitment and develop opportunities for overseas employment.

The SLBFE undertakes the training of migrants and particularly of women seeking to work as
housemaids. Employment agents are encouraged to offer training in using modern equipment,
overcoming disorientation in relation to core values, and coping with emotional pressure, lone-
liness, culture shock, anxiety and psychological breakdown.

The Association of Licensed Foreign Employment Agencies (ALFEA) was established by the
samelaw in order to act asadvisorsto the SLBFE. The ALFEA wasgiven thefollowing functions:

* tomakerecommendationsto the SL BFE on the provision of employment outside Sri Lanka;

* toadviseand assist in the promotion of employment opportunities for Sri Lankans outside
Sri Lanka;

* to make representationsto the SLBFE and the Ministry of Labour on mattersrelating to the
recruitment of Sri Lankans;

» toformulate a code of good conduct for licensees and ensure its enforcement; and,

* toresolve disputes and disagreements between licensees.
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However, the law does not include any binding provisionsto empower the Ministry of Labour to
issue written directives to employment agencies, which would compel them to provide the re-
quired protection and welfare to migrants. No penalties are imposed for non-compliance with
the functions cited above.

The ALFEA has made several recommendations to the SLBFE with regard to the promotion of
employment and from time to time advises and assistsin the promotion of employment opportu-
nities for Sri Lankans. It has made several representations to the SLBFE and the Ministry of
Labour on matters relating to the recruitment of Sri Lankans. However, the success of the
Association depends on the predisposition of Ministry of Labour officials, the SLBFE and the
Minister of Labour.

The programme for regulating labour migration includes the installation of labour attachés in
Sri Lankamissionsabroad. The attachésintervene and arrange settlement for problems between
employers and Sri Lankan employees, usually by appealing to the parties good sense and
religious principlesto resolve difficulties.

Where disputes are related to contracts of employment, whether written or oral, the parties can
apply to the Sharia Courts. However, Sri Lankan missions are not fully equipped to assist
Sri Lankans in pursuing their case before these courts, due to the cost of hiring Arab lawyers.
L abour attachés or 1abour welfare officersin Sri Lankan missionsare not familiar with Arabic or
Koranic Law. The SLBFE has no control over the selection or performance evaluation of the
labour attachés and welfare officers, who are currently recruited by the Ministry of Labour.
They are given a 14-day briefing by the Ministry of Foreign Affairs before being sent to the
missions. Appointments are not made on merit or through open competitive examination. In
fact, an ILO Mission has recommended that a merit-based service of labour attachés be estab-
lished to obtain better results.

3. LICENSING AND SUPERVISION OF AGENCIES

3.1 Pakistan

The Government of Pakistan applies strict criteria for granting licences to private recruiting
agents and overseas employment promoters. Before alicenceisgranted, anumber of formalities
must be completed by the applicant, including police clearance, verification of character and
experience, and certificates on financial soundness. The applicant’s past record is also checked
for possibleinvolvement in criminal activities. Inaddition to government fees and guaranteesto
be paid before alicence can be granted, applicants must provide the following documents:

1. Application on the prescribed form (one original and two photocopies duly attested);

2. Application fee of Rs.1000 (approx. US$16) in the form of a Bank Challan payment made
out to the Director General, BEOE, to be deposited in the Head of Account specified by the
government (original and two photocopies duly attested);

3. Attested copies of the Article of Memorandum of Association or Certificate of Registration
from the Registrar, Joint Stock Company/Partnership Deed in case of partnership (one ori-
ginal and two photocopies duly attested), if applicable;
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4. Proof of nationality, i.e. attested copies of National Identity Card, for the applicant and all
business partners (three copies);

5. Good conduct certificate from the District Coordination Officer for the proprietor, and each
partner and director, on the prescribed form (one original and two photocopies);

6. Certificate of Registration with Income Tax Department showing National Tax Number;
7. Bio-data of the applicant and each partner and director, showing date and place of birth,

occupation, educational qualifications, telephone number, permanent and present address;
8. Bio-datafor father or husband for the applicant and partner;

9. Name and address of the applicant and/or the managing director who will sign the Foreign
Service Agreement on behalf of the firm. Three specimen signatures duly attested for that
person (three copies);

10. Name, address and telephone number of two respectable persons holding a responsible
position and having known the applicant for five years;

11. Bank Certificate confirming the financial soundness of the applicant;

12. Five passport-sized photographs of the applicant and each partner duly attested.

13. Proposed name of the firm/recruiting agency (in triplicate); and

14. Bank accounts and transaction statements of the account in the name of applicant/each part-
ner for the last three years.

After approval in principle for granting the licence from Federa Government, the applicant
must deposit:

a) security for the licence (refundable) of Rs.300,000 (approx. US$5,000); and,
b) alicencefee of Rs.30,000 (US$500) for three years.

The purpose of fixing strict criteriafor the granting of licencesisto ensure that the applicant has
aclean record and has not been involved in criminal or irregular financial activities. The secur-
ity or guarantee from the individual or firm ensures that the duties and obligations are faithfully
performed during the period of thelicence. The security can beforfeited by the Director General,
BEOE, inwhole or in part, if an overseas employment promoter or agent is found to have been
involved in malpractice, such asforgery, or to have violated the provisions of the legislation on
emigration.

The activities of overseas employment promoters and agents are closely monitored and super-
vised by the Protector of Emigrantsresponsiblefor the areain which they operate. The Protector
of Emigrants makes frequent visits to licensees to check that their offices are properly main-
tained. Guidance and advice are also given when needed. The visitors and people present in the
offices of overseas employment promoters may beinterviewed in order to see whether there are
any complaints against the promoters or agents. 1n addition, the promoters and agents are regu-
larly apprised of changesin the laws, procedures or rulesin the host countries.

Overseas employment promoters and agents are also encouraged to boost the export of man-

power from Pakistan through legal channels. They are rewarded annually with incentives, such
as best performance awards and trophies.
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3.2 The Philippines

In the Philippines, alicence to operate a private employment agency may be granted only to a
Filipino citizen, or to a partnership or corporation created under Philippine law with 75% of its
capital owned or controlled by Filipino citizens. This policy conforms to the original intention
of the Labour Code to nationalize the recruitment industry and also ensures that the recruiter or
recruitment agency owner iswithin reach of the government and its courts.

At present, operators of private employment agencies are required to have aminimum capital of
P2 million (approx. US$40,000), to provide a bond in the form of bank deposit under escrow
account of P1 million (approx. US$20,000); and asurety bond of P100,000 (approx. US$2,000).
These bonds must remain intact at all times, or the licence will be suspended. On filing a
request for alicence, the applicant must pay the POEA afiling fee of P10,000 (approx. US$200),
plus alicence fee of P50,000 (approx. US$1,000) on approval of the application. Thelicenceis
valid for four years and can be renewed.

An applicant for alicenceto recruit workers should have aclean criminal and derogatory record.
Any person who has been subject to a complaint, charged with or convicted of illegal recruit-
ment isautomatically disqualified from applying, as are persons or corporations operating travel
or airline salesagencies. Personshaving previously received alicence which has been cancelled
for violation of the law and regulations on recruitment and placement are also disqualified.

Applicants for alicence are required to make a sworn statement that they will:

» abide by the provisions of labour and social legislation, and the rules and regul ations gov-
erning recruitment and deployment of workers;

» ensurethat foreign employerswill comply withworkers' contracts and be fully accountable
for violation of those contracts,

» takefull and complete responsibility for the action of their employees or representatives,

* repatriate the worker or his remains and bel ongings when necessary;

» select only technically and medically qualified workers; and,

* negotiate for the best employment terms and conditions for their recruits.

The requirements for issuance and the conditions for use of licence are the same for agencies
dealing with land- and/or sea-based workers.

After the promulgation of the Philippines Labour Code in 1974, 44 recruitment agencies and
58 local companies acting as representatives of foreign companies were licensed or authorized
by the Department of Labour. 1n 1981, a Presidentia Letter of Instruction halted the issue of
new licences to private fee-charging employment agencies, in order to put an end to cut-throat
competition among licence holders. At that time, there were about 1,000 licensed agencies,
rising to 1,100 agencies when the POEA was created in 1982. The strict enforcement of
requirements for licensing and the 1981 ban on the issue of new licences reduced the number of
agencies to 1,023 in 1983 and to 894 in 1986. However, in 2003, the number of agencies had
risen again to 1,327.
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3.3 Sri Lanka

In Sri Lanka, recruitment of workers for overseas employment is handled by licensed recruit-
ment agencies, including the Sri Lanka Foreign Employment Agency (Pvt) Ltd., whichisunder
the Ministry of Labour.

A licence to operate a business of foreign employment may be granted only to a person of good
repute who complies with the following requirements:

* entry into an agreement with the SLBFE to carry on business in a morally irreproachable
manner and to take all possible steps to ensure that the terms and conditions of any contract
of employment between a foreign employer and the person recruited by the applicant are
observed and faithfully complied with by the said employer;

» provision of abond to the SLBFE, with two sureties amounting to not less than Rs100,000,
for the satisfaction of claims which might arise in connection with the business or with any
contract of employment; and,

* provision of a bank guarantee for an amount not less than Rs100,000 to be enforced in
24 months.

Licences are valid for 12 months and are subject to the payment of a licence fee of RS10,000.
Licensed agencies premises areinspected regularly by SL BFE officers and breaches of the law
are subject to prosecution.

TABLE 3.1
SRI LANKA
LICENSED AGENCIES, 1985-2002
Year Number of Licences Issued Stock at the End of Year
1985 10 139
1986 41 124
1987 27 115
1988 51 182
1989 30 192
1990 52 220
1991 64 237
1992 75 273
1993 47 250
1994 136 322
1995 183 477
1996 147 464
1997 109 520
1998 47 385
1999 70 434
2000 74 445
2001 99 528
2002 59 538

Source: Sri Lanka Bureau of Foreign Employment.
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Approved Sri Lankan Recruitment Agencies are reliable and highly competent organizations,
which maintain cordial relationshipswith their principal sand conduct business at ahigh level of
efficiency.

In 2001, 99 licences were issued to foreign employment agencies, bringing the number of agen-
ciesingood standing to 528. By 2002, the SLBFE’sLicensing Division had issued atotal of 538
licences (see Table 3.1) and this number increased to 544 in 2003.

4. MONITORING OF RECRUITMENT AGENCIES

4.1 The Philippines

The Philippines Overseas Employment Administration (POEA) closely supervisesand monitors
private recruitment agencies and their compliance with the conditions imposed under their
licence and the undertakings made by thelicence holder. A pre-licensing inspection and regular
inspections of the office and of the agency’s records are conducted as part of the monitoring and
regulation measures.

A licenceis considered a privilege granted to a person or a company on the basis of its qualifi-
cations. For this reason, it cannot be transferred to another person or company in order to
circumvent the prohibition against certain individual s and entitiesfrom participating in the over-
seas employment programme. The recruitment activities of alicensee may be conducted only in
the place indicated in the licence and only by the person or entity to which the licence was
issued. If the licence holder needs to conduct specia recruitment activities outside the office,
prior approval must be obtained from the POEA.

A licensed recruitment agency may advertise its job openings to generate applicants without
prior approva by the POEA. However, advertisements must conform to the form and layout
prescribed by the POEA, in order to ensure that they are not false or misleading.

A recruitment agency may collect placement feesfrom personsrecruited only after a contract of
employment has been signed by the worker concerned. Receipts must be provided for such
payments and indicate clearly the amount paid and the purpose of the payment. The amount of
the placement feeisregulated by the POEA. At present, the authorized placement feeisequiva-
lent to one month of the worker’s salary. Seafarers are not required to pay placement fees.

Another exception is made for the category of performing artists and entertainers bound for
Japan. In this situation, it is not the artist who pays the placement fee out of his own pocket, but
the club owner who paysthe promoter agross compensation or booking fee of ¥200,000 (approx.
US$1,500). From this sum are deducted the cost of food, accommodation, income tax (set at
20% of the fee) and commissions for the talent manager and recruitment agency. POEA regu-
lations have fixed the artists' net compensation at not less than ¥100,000 (approx. US$750).

The POEA adopts the “carrot and stick” approach to the supervision of the activities of private
recruitment agencies. An agency which violates the law is punished; when it conforms, it is
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rewarded. Accordingly, the performance of licensed recruitment agencies is subject to annual
evaluation for rating and ranking. Those who rank high on the basis of deployment, foreign
exchange earned, compliance with the rules and regulations, provision of welfare assistance to
workers and other relevant criteria are awarded the prestigious Performer Award. An Award of
Excellence is given to those who are consistently included in the list of top performers, while
Special Awards are given to those who excel in particular categories such as highest deploy-
ment, best welfare programme and other worthy achievements.

As an additional incentive, recipients of performance awards are allowed certain operational
flexibilities, such as extension of their licences without submitting the usual documentation, or
express processing of their documents. Another incentive is the ability to prepare clearance of
recruits documentation in-house. These agencies are provided with pre-approved overseas
employment clearances, which they can give to their recruits. However, they are required to
submit regular reports with the names and particulars of the workers deployed under the in-
house documentation scheme. In addition, top performing agencies may receive referrals of
clients by the POEA and are invited to join the POEA in marketing missions abroad.

4.2 Sri Lanka

In Sri Lanka, a SLBFE officer with awritten authorization may enter and inspect the premises
and records of aforeign employment agency and interrogate people at any reasonable hour.

The SLBFE’s Enforcement Division was strengthened in 1993 with the recruitment of several
police officers experienced in conducting investigations. However, technical aspects of en-
forcement, such asfiling cases and appearing in court, soon took much of thedivisional officers
time and as a result, they were no longer able to carry out surprise checks or raids on illegal
operations, when the number of complaintsreceived by the Bureau increased in 1994 and 1995.

Ideally, premises where job agents conduct business should be inspected annually and prior to
the renewal of licences. However, the Division currently has only four legal officers and more
are needed to meet this objective. In addition to the 524 licensed agents, nearly 10,000 illegal
operators are reported to be operating, a situation which creates difficulties for the SLBFE.
There is strong competition from unlicensed agencies, leading to licensees suggesting that the
SLBFE should advise clients to recruit only from licensed agencies, in order to curb the activ-
ities of unlicensed operators.

5. PROCESSING AND DOCUMENTATION OF WORKERS

5.1 Pakistan

On receipt of a demand for workers from abroad, the overseas employment promoter (OEP)
appliesfor permission to recruit from the Protector of Emigrants on a prescribed form to which
must be attached the appropriate documents, such as power of attorney and ademand letter duly
attested by one of the following bodies:
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1) The Pakistani Mission in the host country.
2) TheMinistry of Foreign Affairs of the host country.
3) The Mission of the host country in Pakistan.

The demand letter should specify categories of workers required, job descriptions, number of
jobs in each category, terms and conditions of the service and qualifications or experience re-
quired for each post. A visadlip or labour approval, duly verified, must also be submitted along
with the demand document. If the visa slip or labour approval is not available, the OEP must
submit a guarantee that the jobs are available with the employer and that he will be liable for
action against him under the emigration laws if it is proved otherwise.

The OEP may apply to the Protector of Emigrants for permission on any working day. The
Protector of Emigrants acknowledges recei pt of the application and processesit on the same day.

After permission has been granted under Rule 18 or Rule 19, the overseas employment promoter
advertises the demand in newspapers. The advertisement must indicate all important infor-
mation, such as the number of jobsin each category, salary offered, contract period, and fringe
benefits. Press clippings of all such advertisements published by the OEP must be submitted to
the Protector of Emigrants within two weeks of publication or on the date of registration of the
foreign service agreement (FSA), whichever is earlier.

During the period of validity of permission to deploy workers, aforeign service agreement sub-
mitted by the OEP isregistered at the Office of the Protector of Emigrants. Each FSA submitted
in a calendar year is assigned a sequential registration number. Provided all documents arein
order, registration is completed on the same day asit is submitted. The Protector of Emigrants
ensuresthat the terms and conditions provided under the FSA are strictly in accordance with the
terms and conditions contained in the permission letter and the demand | etter from the employer.
The Protector of Emigrants records the registration number on each copy of the FSA and on the
passport of the emigrant concerned. The FSA is then signed and sealed and the entry on the
passport embossed with an approved design.

The emigrant’s copy of the FSA and insurance policy documents are handed to the Orientation
and Briefing Officer who gives them to the emigrant after a proper briefing. The emigrant’s
passport along with two copies of the FSA is given to the OEP who keeps one copy and sends
the other to the foreign employer. A fourth copy is kept by the Protector of Emigrants for the
records.

Procedures for dealing with complaints from workers with regard to violation of FSAs by em-
ployers are covered by Rule 27 of the Emigration Rules. The rules clearly specify the mech-
anism for processing cases of this nature.

Beforetheir departure, all workersrecruited for employment abroad are required to appear at the
Protector of Emigrant’s Office for orientation and briefing along with the overseas employment
promoter or his authorized representative. During this visit, they are briefed about the laws of
the host country, the terms and conditions of their FSA, and their rights and obligations while
they remain employed abroad.
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Apart from recruitment through apromoter, as described above, it ispossibleto arrange employ-
ment abroad through relativesor friends. Inthiscase, the emigrant completesthe preregistration
formalities. This includes payment of government fees, insurance, medical examination, and
stamping of visa. The emigrant then registerswith the Protector of Emigrants’ Office and under-
goes departure formalities.

According to Pakistani law, no one can leave Pakistan for overseas employment on an employ-
ment visaunlessthey areregistered in the Office of Protector of Emigrantsand have acertificate
of registration stamped on their passport.

Flow charts which describe the system or mechanism for overseas employment in Pakistan as
described in the preceding paragraphs are shown as Appendices D and E.

Beforetheworkersare hired for employment abroad, it isimportant to ensurethat their rightsare
fully safeguarded and that they are fully covered against possible abuse on the part of the over-
seas employment promoter or of the employer in the host country. To ensure this, the following
points need to be taken into consideration:

* Hastheworker been informed about salary and other fringe benefits?

» Hasthe worker been informed about the nature of the job?

* Istheworker fully insured?

* Hastheworker been briefed/informed about particulars of the employer/sponsor?

* Has the worker been briefed about the possible effects of participating in trade or labour
union activities when such activities are prohibited by the laws of the host country?

* Hastheworker been informed about compensation in case of death while working abroad?

* Hastheworker been informed about transportation of the corpse?

* Hastheworker been warned not to indulgein any immoral andillegal activities? (e.g. carry-
ing of narcotics)

* Has the worker been informed of health risks associated with sexual promiscuity and of
measures to prevent contracting HIV/AIDS?

* Hastheworker been advised to respect the laws of the host country?

» Hasthe worker been informed about respecting the cultural values of the host country?

» Hastheworker been informed about the possibility of deportation in case of abreach of the
Foreign Service Agreement and its violation?

Experience has shown that most of the problems and complaints of abuse by an employer or
agent arise from ignorance about the terms and conditions of engagement contained in the For-
eign ServiceAgreement. Once these are understood by the worker and agreed by the employer,
the chances of violation and abuse are minimized. Problems still arise between parties, but the
numbers are relatively small.

5.2 The Philippines
In the Philippines, before a licensed employment agency may recruit and deploy workers for

overseas employment, it must first secure registration or accreditation, whichever isappropriate,
of theforeign principal or employer from the POEA. To be registered, employers or principals
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must submit documentation for verification by the Philippine Overseas L abour Office (POLO).
Accreditation applies where the documents pertaining to the principal or employer were not
verified in the host country, but are submitted to the POEA for hiring approval.

For both registration and accreditation, the main documents required are a special power of
attorney whereby the employer appoints the agency as his representative in the Philippines, a
master employment contract that complieswith the minimum standards of contracts, and aman-
power request indicating the number, positions and job descriptions for the workers required
and the prescribed salary for each position.

In the case of accreditation where the POL O has not verified the existence of the project or the
employer, the agency must aso provide the POEA with proof of the valid existence of the busi-
ness or project and documents showing the availability of visasfor the workers to be deployed.

A private recruitment agency may not deploy a worker who is not covered by an employment
contract in accordance with the master employment contract submitted to and approved by the
POEA. Similarly, no deployment will be authorized unless the workers have first attended a
pre-departure orientation seminar (PDOS), during which they are informed of their rights and
duties and given information on worksite conditions, practical tips on health and safety, the
location and tel ephone number of the Philippine embassy or consulate, and information on where
and how to find help in distress.

The POEA has now introduced the E-link processing system, which creates a paperless trans-
action through electronic submission (E-submission) of the worker’s employment and travel
documents. With E-link, the agency representatives are only required to visit the POEA to pay
the corresponding processing fee and to receive the electronically produced payment receipt
(E-receipt). A worker whose deployment has been cleared by the POEA is also given an
E-receipt which constitutes proof that travel has been duly approved. The receipt is checked at
the Labour Assistance Centre (LAC) located at major international airports.

5.3 Similarities in the processing of workers in Pakistan and the Philippines

A review of labour migration procedures in Pakistan and the Philippines has revealed many
similarities as far as documentation of workers and overseas jobs are concerned. They have
common requirements for a power-of-attorney from the foreign employer and an overseas em-
ployment contract detailing the terms and conditions of employment, aswell as mandatory pre-
departure orientation briefings. In both countries, the procedures seek to ensure that the migrant
worker is provided with all possible mechanisms against abuse and that the foreign employer or
hisintermediaries understand that they have responsibilitiesto protect the worker’swelfare. As
aresult, workers are adequately prepared for alife outside their home country.

5.4 Sri Lanka

In Sri Lanka, licensees must obtain approval from the SL BFE before taking any action to recruit
workersfor foreign employment. Thisrequiresthe submission of documents showing the nature,
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terms and conditions of the employment, addresses of foreign employers and a copy of the
contract to the SLBFE. Generally speaking, approvals will not be granted if:

a) thetermsand conditions of employment offered to them are not satisfactory; or
b) workers would be exposed to serious risks to their lives because of civil war, civil com-
motion, or political disturbances in the country where they are to be employed.

Sincejob approvals must be obtained before any action can be taken, it has been the practice of
agencies to obtain approvalsin bloc even though they cannot guarantee placements for all per-
sonsrecruited. Asaresult, recruitment through unlicensed agenciestakes place unchecked, even
though unauthorized recruitment is deemed an offence.

After approval isobtained from the SLBFE, candidates are contacted through different methods.
Advertising vacancies in the newspapers is the most common method and is used by 60% of
agencies. Contacting returnee migrants and using the register of applicants maintained by agen-
cies rank respectively at 20% and 15%. The usual practice is for the agency to interview the
applicants.

The agencies are given a specific period of time by principals to complete recruitment, usually
ranging from one to 12 weeks. Agencies indicate that, for processing an application from the
date the advertisement appears to the date on which the applicant is finally selected and in-
formed, it can take between one week, for unskilled jobs, to 16 weeks, for professional and
skilled jobs. The time required for each phase involved in the selection process varies from
agency to agency. However, SLBFE approvals are obtained within one week for 80% of the
agencies. Ninety per cent of agencies advertise vacancies within one week of obtaining Bureau
approval. Interviews are completed within two weeks after the closing date of applications by
60% of the licensees.

Although Sri Lanka has refused to sign the ILO Conventions on Migrant Workers, it was one of
thefirst countriesto ratify the UN Convention on the Protection of the Rights of Migrant Work-
ersand their Family Members. Whilethis Convention isextremely comprehensive, its effective-
ness depends on itsratification and implementation by the countriesrecruiting migrant workers,
sincethe provisionsrelating to the protection of the rights of such workers must beimplemented
by those countries. Even after ratification, the convention cannot be enforced against such coun-
tries without the use of international political pressure.

6. BENCHMARKS FOR FIXING MINIMUM STANDARDS
OF OVERSEAS EMPLOYMENT CONTRACTS

6.1 Pakistan

In Pakistan, the payment of reasonable wages to enable workers to live decently while abroad
and to support their families back home is an important factor in the context of export of man-
power. It isimperative that wages are fixed before workers are engaged to work abroad. Itis
also important that efforts are made and mechanisms put in place to enforce the legislation and

32



employers’ obligations to comply with the agreed wages and facilities for the workers and to
safeguard their interests.

In addition to the requirement to provide food and accommodation, the worker’s contract is
expected to include details on arrangements for reasonabl e health and recreational facilities and
provisions relating to the settlement of disputes in the event that the employer failsto fulfil his
obligations. The worker should be advised of all these details beforehand to avoid disputes with
the employer on arrival. Provisions for the payment of overtime pay, leave pay, paid vacation,
and air travel should also be clearly specified in the contract, so that both the employer and the
employee know beforehand that the worker is entitled to these benefits.

There areinstances where employers do not honour contracts signed between the worker and the
agent or OEP who has signed the FSA using authority delegated by the employer. To reducethe
risk of these problems, the Pakistani legislation requires that the promoter produce documents,
such as power of attorney, letter of demand and visa authority from the employer, which have
been attested and verified by:

1) theembassy or consulate of Pakistan in the host country;
2) theembassy or consulate of the host country in Pakistan; or,
3) theMinistry of Foreign Affairs of the host country.

This condition ensures the fulfilment of duties and obligations by the employer as specified in
the contract under which the workers from Pakistan are engaged.

To ensure uniformity and minimum conditions of employment, astandard foreign service agree-
ment isavailablein all offices of Pakistan’s Protectors of Emigrants. This agreement draws on
30 years' experience in ensuring the safety and protection of rights of Pakistani workers going
abroad for employment.

Until the mid-1980s, Pakistan had applied a minimum wage system for emigrant workers and
wages were determined according to the cost of living in the country of employment. However,
due to competition from other manpower-exporting countries, the minimum wage structure was
dropped after overseas employment promoters and agents complained that manpower demands
were being sent to other countries where workers of the same category were available for lower
wages. Theimposition of minimum wages resulted in a considerable decrease in the export of
manpower from Pakistan between 1981 and 1986. Asaresult, the BEOE had no alternative but
to scrap the minimum wage structure and to adopt a*“ free floating market wage rate” which took
into consideration the prevailing situation in the labour market. Thisdecision ledto anincrease
in manpower export figures after 1986 (see Table 6.1).

Under the Pakistan system of free-floating wage rates, wages are determined by market forces,
thus ensuring that manpower-exporting countries can exert little influence in thisdomain. If the
wages of Pakistani skilled workers are high, the employer in Jeddah or Dubai will look else-
where for workers who cost less. However, wages are taken into consideration at the time of the
granting of permission by the Protector of Emigrants and an eyeiskept on the prevailing market
wage rates and the situation in the labour market in general, through periodical reports provided
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TABLE 6.1

PAKISTAN
IMPACT OF MINIMUM WAGE POLICY ON EXPORT OF MANPOWER,
1981-1992
Under Minimum Wage System Under Free Floating Market Wage Rate System

1981 153,081 1987 66,186

1982 137,535 1988 81,545

1983 120,031 1989 95,863

1984 93,054 1990 113,781

1985 82,333 1991 142,818

1986 58,002 1992 191,506

by labour attachés and community welfare attachés and by Pakistani missions in the receiving
countries.

A number of factors are taken into consideration in determining the wages of migrant workers.
Labour and community welfare attachés working abroad in Pakistan missions send regular re-
ports to the BEOE in this connection which provide information on:

* hourly wage ratesin the host country;

» cost of living;

* inflation;

* rising cost of living for families of migrant workers back home;
* rising cost of medical facilities for families of migrant workers;
* improvement in quality of life and standard of living; and,

* levelsof savings.

6.2 The Philippines

The equivalent of Pakistan’'s foreign service agreement is the overseas employment contract
(OEC) in the Philippines, which is the basic document defining the terms and conditions of
service of migrant workers during the period of their employment abroad.

In the Philippines, the government regul atesthe activities of private employment agenciesthrough
standard setting and by licensing agencies. The POEA has set minimum standards for the
employment of Filipino migrant workers, determined after due consideration of market devel-
opment and welfare obj ectives of the overseas employment programme. Prevailing market con-
ditions are al so taken into account.

The minimum provisions of an employment contract for migrant Filipino workers cover:
» guaranteed wages for regular working hours;
» freetransportation to and from the worksite or provision of offsetting benefits,

» freefood and accommodation or provision of offsetting benefits; and,
» fair or authorized causes for termination of employment.
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Examination of standard OECsformulated by the POEA reveal that thefollowing provisionsare
also included:

* repatriation of remains and belongings at the expense of the employer in case of the death of
the worker;

» free emergency medical and dental services and facilities including medicine;

* onerest day per working week; and,

» procedures for settlement of disputes.

In determining fair or valid causes for termination of employment or service, the POEA takes
into account customs, traditions, norms, mores, practices, company policies, and the labour and
social lawsin the host country. In addition, a close watch is maintained on relevant agreements,
conventions, declarations or resolutions, bilateral and multilateral agreements or arrangements
between the Philippines and the host country and prevailing conditionsin the employment market.

In terms of wages, the Philippine authorities have established benchmarks for the salary of
Filipino workerswhich may not belower than the prevailing minimum rate for the same skillsor
occupation in the host country, or lower than minimum wage standards set under bilateral agree-
ments or international conventions duly ratified by the host country and the Philippines, and in
no case lower than the prevailing wage in the Philippines. While the POEA has not prescribed a
strict minimum wage for Filipino overseas workers, it has adopted a guiding rate equivalent to
US$200 per month for unskilled, low-skilled and domestic workers.

The employer and the employee may stipulate other terms and conditions of employment or
benefits, on condition that the whole compensation package is more beneficia than the mini-
mum terms prescribed by the POEA and that the package is not contrary to law, public policy
and morals. The recruitment agency is under an obligation to give the foreign employer full
information on the minimum standards set by the POEA.

The POEA prescribes standard employment contracts for certain skills or specific countries of
destination. Currently, thereisastandard employment contract that coversall Filipino seafarers,
formulated following consultationswith stakeholdersin the maritimeindustry and in conformity
with accepted international standards and maritime practices. The contract is reviewed period-
ically and amended as necessary. It includes provisionsfor duration of contract, wages, hours of
work, overtime and holiday pay, |eave pay, disciplinary procedures and administrative penalties,
groundsfor termination, compensation benefitsin the event of injury, illness or death, and duties
of seafarers.

There are aso prescribed standard contracts for Filipino domestic workers, entertainers bound
for Japan and for all types of skilled labour. The POEA has adopted the Hong Kong employment
contract for foreign domestic workers as the standard contract (see Appendix F) for all Filipino
domestic workers bound for the Hong Kong Special Administrative Region.

The employment contract prescribed by the POEA for Japan-bound entertainers provides, among
other things, for insurance coverage, for health, hospitalization and death worth ¥3 million (approx.
US$20,000) for each risk. The benefits from such insurance are payable to the family of the
artist or entertainer. The standard contract sets the minimum gross compensation for the per-
forming artist, deductions allowed for food and accommodation, income tax, and the minimum
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net compensation after deduction. An example of the standard employment contract for Filipino
entertainers migrating to Japan is shown in Appendix G.

6.3 Sri Lanka

Asfar as Sri Lankais concerned, most agencies are not in a position to bargain with their prin-
cipals. A survey has shown that 60% of agencieswere unabl e to bargain since the wages offered
were aready at a comparatively high level and were being undercut by other local and foreign
agencies, both licensed and unlicensed. This weakens their bargaining position because tender
bids cannot be altered. The majority of agencies maintain that they cannot bargain with princi-
palsfor better terms and conditions for their recruits because the terms offered were reasonable
and the reputed firms and principals did not encourage bargaining. Furthermore, strong com-
petition among job aspirants and agencies has made it almost impossible to strike bargains.

Sri Lankahas afurther problem in that females are 65% of the total workers and almost 84% of
its workers leaving for jobs abroad fall into the most vulnerable category of female domestic
workers. Their experience has not been encouraging due to reports of abuse, torture and sexual
exploitation in the Gulf countries where the majority of women work. Steps need to be taken at
government level by both Sri Lanka and the receiving countries to alleviate the sufferings of
female workers and devel op a system whereby abuse is minimized and ultimately eliminated.

7. ROLE OF PRIVATE RECRUITMENT AGENCIES
IN LABOUR MIGRATION

7.1 The Philippines

In the Philippines, private recruitment agencies play amajor rolein thelabour migration process
from the promotion of Filipino manpower with foreign employersto the repatriation of workers
upon the termination of their employment or of the body in the unfortunate event of their death.

Theimportance of private recruitment agenciesin the overseas employment programme cannot
be overemphasized. Because they have the resources to develop the programme and the oper-
ational flexibility necessary for job market efficiency, they play asignificant role in promoting
the employment of Filipino manpower; in bridging the employment gap in the Philippines, and
in providing a solution to the shortage of manpower in recipient countries. They figure promin-
ently in matching available overseas jobs with qualified workers.

At itsinception, the Labour Code of the Philippines sought to eliminate the profit motive in the
recruitment and deployment of migrant workers by phasing out private fee-charging recruitment
agencies. However, realizing that the overseas employment programme had the potential to fill
the gaps in local employment opportunities and acknowledging that the private sector could
make a contribution, the government opened the programme up to the private sector for the
recruitment and deployment of workers. However, stiff conditions were imposed on their par-
ticipation inthe programme, in order to servethetwin, but conflicting, objectivesof maximizing
employment and guaranteeing protection against exploitation of workers.
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Over theyears, the Philippines has gained the reputation of being an excellent source of tempor-
ary labour. 1n 2003, the POEA reported a total deployment of some 867,969 workers to 194
destinationsworldwide. Of these, 651,938 (75.97%) wereland-based workers, of whom 279,565
were new hires, and 372,373 were re-hires. The number of sea-based workers deployed was
216,031, or 24.04% of the total deployment. Whilethetotal figuresfor 2003 represents a2.68%
decrease over deployment figures for 2002, the highest figure recorded for the Philippines, the
level of migrant workerswas higher than the average deployment over thelast five years (861,224
workers), as can be seen in Table 7.1.

TABLE 7.1
PHILIPPINES
DEPLOYMENT OF FILIPINO WORKERS,
1999-2003
1999 2000 2001 2002 2003
Total deployed 837,020 841,240 866,590 891,908 867,969
Land based 640,331 642,916 661,639 679,736 651,938
a. New Hires 237,714 253,030 271,085 286,098 279,565
1. Female 178,323 208,278 175,103
2. Male 74,707 77,820 66,408
b. Re-hires 402,617 389,886 390,554 393,638 372,373
Sea based 196,689 198,324 204,951 209,593 216,031
Remittances (US$m) 6,794.6 6,050.5 6,031.3 7,170.7 7,600

Source: POEA Annual Reports, 2000-20083.

Female land-based workers dominated depl oyment figuresfor 2003 in the category of new hires,
accounting for 73% of the total new hires, the same proportion as the previous year. Service
workers represented the largest number of workers (84,021) sent abroad in 2003, followed by
professional and technical workers(78,956) and production workers (61,352). Thesefiguresare
compared with those for 2000 and 2002 in Table 7.2.

The Middle East was still the top destination for Filipino workers hired in 2003 with Saudi
Arabia taking the most groups. On the other hand, Japan was the top destination country for
newly hired workers with atotal of 58,755 deployments.

More than 99% of workers hired in 2003 found work through the private sector. Only 3,788, or
amere 0.44% of total deployed workers, were hired through the Government Placement Branch
of the POEA. In comparison, Pakistan’s experience is similar with only 1,404 workers sent by
the Overseas Employment Corporation (OEC) in 2003, 1,705in 2002 and 2,112 in 2001. (These
figures pertain to recorded or registered recruitment.)

Despitethe slight declinein deployment in the year 2003 from the Philippines, foreign exchange

payments remitted by overseas workers through banks was the highest ever at US$7.6 billion,
6.3% higher than the previous year’s remittances.
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TABLE 7.2

PHILIPPINES
DEPLOYMENT OF NEW HIRES
BY SKILLS CATEGORY AND GENDER,

2000-2003
Skill Category 2000 2002 2003
Female Male Female Male Female Male

Professional/Technical 67,454 11,231 84,839 14,849 67,336 11,620
Admin./Managerial 76 208 128 246 103 284
Clerical workers 1,000 1,367 2,511 1,501 2,204 1,761
Sales workers 949 1,134 1,452 1,591 1,394 1,096
Service workers 83,794 7,412 88,082 9,292 76,296 7,725
Agricultural workers 6 520 16 596 29 384
Production workers 16,428 41,379 20,323 49,190 18,766 42,586
For reclassification 8,616 11,456 10,927 585 8,975 952
Total 178,323 74,707 208,278 77,820 175,103 66,408

(70%) (30%) (73%) (27%) (73%) (27%)

Source: POEA Annual Reports, 2000, 2003.

Asthe employer’srepresentative, a private recruitment agency in the Philippinesisresponsible
for selecting the workers to be deployed to the foreign employer. The law requires that the
agency selectsonly qualified workers, since the government considered that the best protection
for aworker isthe possession of an appropriate skill. Technical fitnessis determined by assess-
ment of the worker by testing centres accredited by the Technological Education and Skills
Development Authority (TESDA), a government agency in charge of skills development and
enhancement of workers.

Workers are assessed not only on their technical skills for the job, but also on their level of
physical, medical and psychological fitness. In this way, the agency is required to satisfy its
principal and the government that the sel ected workers meet these criteria. Only medical clinics
and facilities accredited by the Department of Health are authorized to carry out fitnesstests on
workers.

Failure to observe these obligations places the responsibility for repatriating the unfit employee
ontheagency and, if required by the foreign employer, the agency must replacetheworker at its
own expense.

Direct hiring of Filipino workers by foreign employersis prohibited by law. Foreign employers
may hire Filipino workers only through licensed private employment agencies or through the
facilities offered by the POEA, in the case of some foreign government employers. Filipino
workers who receive offers of employment overseas by their own efforts or through family
members or friends must have their employment and travel documents processed by the POEA
before they can leave.

In hiring Filipino workers, private recruitment agencies act not only asrepresentativesof foreign
employersin the selection, documentation and transport of workers, but aso take responsibility

38



for proper implementation of the employment contract. In this way, they areliable, jointly and
severally, with the foreign employer for any violations of the contract. The government isthus
ableto control foreign employersthrough the private recruitment agencies, to ensurethat workers
obtainfair treatment and faithful compliance with employment conditions. Oneof the conditions
for receiving a licence requires the private recruitment agency to become in effect a “co-em-
ployer”, withan undertaking to assumetheresponsibilitiesof theforeign employer intheenforce-
ment of employment contract conditions. The POEA requires agenciesto submit special powers
of attorney aspart of the processof obtai ning employment and travel papersfor recruited workers.

If the employer fails to comply with the employment contract or violates any of its provisions,
the worker may apply for assistance from the recruitment agency. It isthrough the agency that
the government can exercise pressure on the employer who is otherwise beyond the jurisdiction
of the country’sjustice system. This mechanism has been established for the benefit of workers
who would otherwise be left without recourse for unfair treatment, as the recruitment agency is
in a better position than the worker to oblige the employer to comply with the contract.

A private recruitment agency is responsible for protecting the workers it deploys and for ensur-
ing their welfare, as part of the conditionsfor receiving itslicenceto recruit and deploy workers
for overseas employment. Thisresponsibility isspecifically undertaken through the signature of
an affidavit supplied to the POEA. This affidavit binds the agency which is thus responsible for
al claims by, and liabilities to, its recruited workers arising from their recruitment and deploy-
ment or for the use of their licence in amanner that violates the law.

It isthe principal responsibility of the recruitment agency to repatriate workers at the end of their
employment or whenever it is necessary for them to return to their place of origin. If the agency
is unable to bring workers home or if the return is delayed, the government will arrange their
travel at the expense of the agency. The samerule appliesto the repatriation of workers remains
and belongings.

Private recruitment agencies have a duty to ensure that the workers they send abroad have the
proper documentation. In practical terms, thismeansthat the worker should have aduly executed
contract, avalid passport, the correct visaor work permit, and acertificate of attendance at apre-
departure orientation seminar. The contract should have the same terms and conditions as the
master employment contract signed by the employer and approved by the POEA through the
process of registration or accreditation.

7.2 Sri Lanka

In Sri Lanka, 99% of overseas jobs, through the legal recruitment process, are supplied by
the private sector through the licensed recruitment agencies, including the Sri Lanka Foreign
Employment Agency (Pvt). Credentials of these agencies are carefully scrutinized, approved
and processed by the SLBFE.

Licensed agents are required to undertake operations within the framework of the law. Though

most licensed operatorsrecruit only to destinations where migrants are wel come, the unlicensed
operator undertakes to send job seekers to destinations where legal entry is prohibited. The
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SLBFE is also empowered to undertake recruitment which may enable it to eliminate illegal
operations.

Among other options for avoiding illegal operations is the encouragement of direct hiring by
employersor recruitment through agovernment agency. The SLBFE recruited afew housemaids
until 1996, having entered into agreements with agencies in Singapore and Saudi Arabia. In
support of this type of recruitment, the SLBFE argued that a state agency offered housemaids
better protection against exploitation and fixed standards for employment. It also has the advan-
tage of levying the prescribed fee without extra charges.

8. REGULATIONS AND MECHANISMS FOR REGULATING
RECRUITMENT OF VULNERABLE WORKERS

Domestic service is one of the most vulnerable occupations as it involves ailmost exclusively
women. Their “invisibility” as workers offers employers ample opportunity to evade labour
legislation and to demand long hours of work with poor working conditions and low pay. In the
Middle East, domestic workers suffer from particularly arduous conditions. Their situationisall
the more vulnerabl e because most countries/regions, with the exception of Hong Kong, Malay-
sia, Singapore, Lebanon and Cyprus, have no laws governing their employment.

However, according to a study by the ILO, Asian women constitute the fastest growing com-
ponent of migrant labour. The study notes that, while migration provides productive labour and
an economic lifelinefor millions of Asian women, thereisincreasing concern about unprotected
female migrant workers. While women should have equal opportunities in the international
labour market, they are more vulnerabl e to abuse, discrimination and exploitation when they are
migrants or non-nationals.

8.1 Pakistan

Pakistan has a standard contract for all Pakistanis engaged in employment abroad. Each over-
seas employment promoter or recruiting agent must provide complete information, as required
in the standard contract of employment. The contract presently being signed by workers and
employers (through the overseas employment promoter or agent in Pakistan) has 34 articles.
So far it does not contain any special clauses for vulnerable migrant workers, such as female
workers and housemaids, because the number of workers taking up these jobs is small. How-
ever, the contract is currently under review and suitable additions and amendments will be
made in due time. The condition that documents be attested by the Ministry of Foreign Affairs
of the host country or Embassy of the host country in Pakistan has been introduced in order to
ensure that the employer isbonafide and to facilitate access to government authoritiesin case of
disputes.

It is appropriate to mention at this stage that the number of artists, women and female workers,

I.e. vulnerable groups of workers, going abroad for employment isnot very high. Pakistan hasa
fixed minimum age limit of 35 years for recruitment of housemaids for overseas employment.
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TABLE 8.1

PAKISTAN
DEPLOYMENT OF NEW HIRES BY PROFESSION,
2001-2004
S.No. Categories 2001 2002 2003 2004 Total

1 Engineer 1,227 861 821 219 3,128
2 Doctor 616 506 402 109 1,633
3 Nurse 341 406 350 61 1,158
4 Teacher 206 254 255 49 764
5 Accountant 372 341 443 140 1,296
6 Manager 734 656 798 181 2,369
7 Welder 1,237 1,545 3,263 383 6,428
8 Secretary/Stenographer 50 68 91 24 233
9 Store Keeper 190 309 475 72 1,046
10 Agriculturist 5,988 5,096 9,536 1,671 22,291
11 Clerk/Typist 369 627 1,160 233 2,389
12 Foreman/Supervisor 884 1,147 1,964 394 4,389
13 Mason 11,083 11,312 16415 3,281 42,091
14 Carpenter 7,304 9,954 13,355 2,950 33,563
15 Electrician 4,718 6,570 8,414 1,659 21,561
16 Cook 1,976 2,236 3,240 726 8,178
17 Plumber 2,412 3,517 4,760 815 11,504
18 Waiter/Bearer 792 1,000 1,361 239 3,392
19 Steel Fixer 4,674 6,273 8,760 1,702 21,409
20 Painter 3,032 3,146 4,995 1,486 12,659
21 Labourer 41,074 46,720 73,318 15,959 177,077
22 Technician 6,229 9,366 12,719 2,334 30,648
23 Mechanic 3,169 4,142 6,358 1,051 14,720
24 Cable Jointer 35 96 50 94 275
25 Driver 18,467 17,984 21,182 4,390 62,023
26 Operator 1,504 2,433 3,707 588 8,232
27 Tailor 3,141 3,860 4,334 807 12,142
28 Surveyor 163 183 237 77 660
29 Fitter 884 974 1,475 313 3,446
30 Denter 1,009 1,185 2,199 320 4,713
31 Computer/Programmer/Analyst 583 404 354 73 1,414
32 Designer 181 277 564 52 1,074
33 Goldsmith 398 240 408 93 1,139
34 Pharmacist 61 19 32 60 172
35 Rigger 277 74 97 97 545
36 Salesman 1,619 3,103 4,824 877 10,423
37 Draftsman 106 62 594 31 793
38 Blacksmith 307 63 114 47 531
39 Photographer 12 26 24 1 63
40 Artist 505 381 391 59 1,336

Total 127,929 147,422 214,039 43,717 533,107

Source: Bureau of Emigration, Government of Pakistan.
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Thereis, however, no agelimit for other categories of female workers such asteachers, doctors,
and nurses. For both groups, terms and conditions of services are prescribed in the standard
Foreign Service Agreement and are the same as for other categories of workers.

Statistics on the number of Pakistanis taking employment abroad indicate that the number of
female Pakistanis is negligible, compared to male migrants. Tables 8.1, 8.2 and 8.3 provide
details on categories of work taken, on female migrant workers and on the major occupation
groups involved.

TABLE 8.2
PAKISTAN
DEPLOYMENT OF FEMALE MIGRANT WORKERS,
2000-2004
Year Female migrant workers
2000 283
2001 230
2002 894
2003 659
2004~ 329
Total 2,395

* January-June 2004.

Note: The figures include female doctors,

nurses, teachers, housemaids and
beauticians.
Source: Bureau of Emigration, Government of
Pakistan.
TABLE 8.3
PAKISTAN
EXPORT OF MANPOWER BY OCCUPATIONAL GROUP,
2000-2003
Occupational 2000 2001 2002 2003
Group No. % No. % No. % No. %
Highly qualified 2,999 2.78 3,155 2.47 2,618 1.78 2,719 1.27
Highly skilled 10,292 9.55 10,846 8.48 14,778 10.02 22,152 10.35
Skilled 54,110 50.24 64,098 50.10 74,968 50.85 | 101,713 47.52
Semi-skilled 2,125 1.97 2,768 2.16 3,236 2.20 4,601 2.15
Unskilled 38,207 35.46 47,062 36.79 51,822 35.15 82,854 38.71
Total 107,733 100.00 | 127,929 100.00 | 147,422 100.00 | 214,039 100.00

Source: Bureau of Emigration, Government of Pakistan.
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8.2 The Philippines

In the early 80s, the Philippines considered suspending the deployment of female household
workers to the Middle East, because of the rising number of complaints of abuse and maltreat-
ment, non-payment of wages, and other violations, but this proposal met with anumber of prob-
lems, leading the Secretary of Labour to announce aworldwide ban on the deployment of female
domestic workers in 1988. The ban was to be lifted only for countries with which the Philip-
pines had signed abilateral arrangement or which had instituted protective measuresfor migrant
workers. However, the ban could not be implemented because it interfered with human and
constitutional rightsissues, such astherightsto travel, to work and to seek better opportunities.

More recently, new measures to protect domestic workers were introduced by the POEA, in
additionto accreditation of principalsand attendance at pre-departure orientation seminars, among
which the ban on deployment to specific destinations is seen as an extreme measure. These
additional procedures include imposition of a minimum age of 30, strict screening of prospect-
ive employers, and authentication of the employment contract by the Philippineforeign mission.
The processing of domestic workers was also handed to the Household Workers' Centre, a
specia unit in the POEA set up specifically for this group of migrant workers. In addition, only
accredited non-governmental organizationswere authorized to conduct pre-departure orientation
seminars for domestic workers.

When deployment of household workers to Kuwait and Saudi Arabiawas resumed in 1997, the
Secretary of Labour imposed conditions to ensure that the recruited worker possessed the
required skills and training, and that adequate welfare mechanisms were put in place based on
multilateral or bilateral agreements and arrangements with host countries. This move was in-
spired by provisionsin the Migrant Workers and Overseas Filipinos Act requiring that Filipino
overseas workers be deployed only in countries where the rights of workers are protected. In
addition, the other requirements fixed minimum age limits for Kuwait (25 years for women and
18 for men) and for Saudi Arabia (30 years for women and 21 for men).

In 1999, the POEA issued comprehensive guidelines for the deployment of household workers,
specifying that household workers could only be deployed in countries where the rights of Fili-
pino migrant workers were protected. The minimum age was fixed at 21 years, unless the host
country (or region) applied a higher minimum age or where alower age was recognized, aswas
the case for Canada, Hong Kong, Italy, Japan, Spain, Sweden, Switzerland, and the USA. The
following documentswererequired for processing contracts: acountry-specific standard employ-
ment contract; pre-qualification certificateissued by the POL O of the Philippineembassy; accredit-
ation of the foreign recruitment agency; and thorough screening of an individual employer.

A policy review on the deployment of Filipino domestic workers conducted in 2003 by the
POEA reported the following findings:

*  Thetop ten destinations between 1998 and 2002 based on the number of workers deployed
were: Kingdom of Saudi Arabia, Hong Kong, Taiwan, United Arab Emirates, Singapore,
Kuwait, Brunel, Qatar, Malaysia, and Bahrain.

* Thetop five destinations based on salaries were: Hong Kong, Taiwan, Brunel, Singapore,
and Malaysia.
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* Thedestinations with the largest number of reported welfare casesin proportion to deploy-
ment were: Hong Kong, Malaysia, Singapore, Taiwan, Brunei, Lebanon, Cyprus, Kuwait,
Bahrain and Oman.

* Complaints received include excessive exaction of fees, non-issuance of receipts, mis-
representation, contract substitution and failure to deploy.

* Complaints filed with the NLRC include excessive placement fees and brokers' fees, non-
payment of salaries, reduction of wages and benefits, and illegal pre-termination of employ-
ment contracts. The top countries or regions for complaints were Saudi Arabia, Taiwan and
Hong Kong.

* Intermsof welfare casesfiled with the OWWA for the period 2000-2002, the top countries
or regionswere Saudi Arabia (5,208) Kuwait (4,498) UAE (2,505) Taiwan (2,373) and Hong
Kong (1,897).

Femal e entertainers are perhaps the most vulnerable to abuse among migrant workers, not only
because of the environment in which they work, but because they are young and attractive. The
Philippine government recognizes their vulnerability by ensuring that procedures for their re-
cruitment and deployment are subject to certain conditions specific to their work.

Agenciesrecruiting performing artists are subject to additional procedures for the protection of
their welfare, including a specific authorization system prescribed by the POEA. Under this
system, the agency is required to provide specialized facilities and staff to carry out effective
selection and training of artists.

To ensure that only qualified performing artists are deployed, a system of government certifica-
tion of academic and skills qualifications was instituted at the POEA. This has facilitated the
Issue of visas for artists going to Japan, but has also given rise to cases of fraud.

In order to streamline the process for deploying performing artists further, the POEA created a
document called the Artist Record Book (ARB). Thiswas acomprehensive identification docu-
ment and arecord of academic and skillstraining and experience. For entry into Japan, theARB
was required to satisfy minimum requirements for visa issuance, but because its issuance en-
tailed too much bureaucratic red tape, it also led to fraud and corruption.

In 2001, the POEA Governing Board mandated the simplification and streamlining of procedures
for testing and certification of entertainers. The responsibility for assessment and certification
of performing artistswas assigned to TESDA,, the agency in charge of skillstraining, assessment
and certification of workers. The ARB and acertificate of attendance in acomprehensive orien-
tation programme for performing artists were required for the deployment of entertainers.

Judging from the number of complaints and accusations of corruption within the government
agency concerned and the entertainment industry with regard to testing and issuance of theARB,
it became clear that the transfer of responsibility from the POEA to TESDA did not improve the
status of the ARB. On the contrary, fraud and corruption in obtaining the ARB became more
acute. Thepolicy isunder review once again and a plan to simplify the procedures for issuance
of theARB and the possibility of transferring thisresponsibility back to the POEA are now being
considered. TheARB isnow arequired document for deployment of Filipino artistsnot only for
Japan, but also for South Korea and Singapore.



Asindicated above, Japan was the top destination country for newly hired workers going abroad
in 2003, accounting for 58,755 of total new hire deployment. On the basisof thisinformation, it
may be assumed that thisfigure represents the number of femal e entertainers employed last year
since the majority of workers allowed legal entry to Japan were entertainers or performing art-
ists, and most of these were female.

8.3 Sri Lanka

Sri Lankahas been identified as one of the four main Asian countries that send women workers
abroad. Anairport survey has shown that 84% of migrant workers are women and that of these,
94% are domestic servants. According to this study, a high proportion of Sri Lankans migrate
illegally and in fact workers finding work through official channels make up only about 40% of
the total number of overseas workers from Sri Lanka.

A study by CENWOR estimated that the Sri Lankan migrant population exceeds 500,000 and
that the trend is towards an increase in the number of women migrants seeking work in the
garment industry and in the domestic sector (CENWOR, 2000). Accordingto thisreport, women
account for 83% of the total number of workers, while 81.5% are unskilled workers. This is
consistent with the ILO report (1996) and demonstrates quite clearly that migrant workers leav-
ing Sri Lankaare among the most vulnerable asthey are mostly female and unskilled, and likely
to obtain employment through illegal channels. The number has since declined with the offer of
incentives for registration.

The question arises as to why women leave their homes and families to migrate to unfamiliar
countries and enter theinternational labour market. The CENWOR study statesthat theincrease
in female immigrant labour as housemaids and as unskilled and semi-skilled factory workersis
due to socio-economic factors, such asfemale unemployment, poverty, and escape from domes-
tic problems, such as alcohol addiction among male family members. Other reasons given by
housemaids for seeking employment abroad include:

* non-availability of jobs;

» financial difficulties;

* job dissatisfaction;

» preferencefor foreign jobs;

*  debts;

»  better educational facilities for children;
» financing construction of a house;

* sef-improvement.

While economic hardship is obviously the primary motive driving Sri Lankan women to work
abroad, remittances of their earnings have become a major source of foreign exchange for
the country. According to a report by the Migrant Forum in Asia, such earnings amounted to
Rs.41 billion, representing 20% of the gross export earnings, in 1995 alone. Remittances were
equal to the country’s annual education budget. The estimated 1 million Sri Lankan migrant
workers support at least 2.5 million people, including their own families. According to other
estimates, over Rs.70 billion are sent back to Sri Lanka by migrants each year (see Table 8.4).
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Although these estimates include the earnings of professionals and skilled workers, in terms of
the sheer number of those employed as unskilled or semi-skilled (of whom the greater part are
women) a significant proportion can be attributed to them.

TABLE 8.4
SRI LANKA
PRIVATE REMITTANCES,
1991-2002
Year Remittances
(Rs M)
1991 18,311
1992 24,037
1993 30,592
1994 34,992
1995 40,482
1996 46,003
1997 54,445
1998 64,517
1999 74,342
2000 87,697
2001 100,427
2002 123,183

Source: Sri Lanka Bureau of Foreign
Employment.

Asfar as Sri Lankais concerned, the most important factor in the dynamics of overseas employ-
ment is the large number of female workers who fall into the highly vulnerable category. In
addition, although there are only alittle over 500 licensed agentsto assist Sri Lankan nationals
in finding jobs abroad, the number of “sub-agents” who direct workers to agents, are estimated
at 10,000.

9. MALPRACTICE BY PRIVATE RECRUITMENT AGENCIES

9.1 Pakistan

The Emigration Ordinance 1979 contains provisions for complaints by migrant workerswithin
and outside Pakistan. If the worker wishes to make a complaint against the overseas employ-
ment promoter/recruiting agents while in Pakistan, he or she initialy files the complaint at the
Office of the Protector of Emigrants under Rule 28 of the Emigration Rules 1979. After making
the necessary inquiries, the Protector of Emigrants takes appropriate action, i.e. both parties are
called to a hearing. If the charges are proved, he recommends action against the promoter or
agent and refers the matter to the Director General, BEOE for suspension or cancellation of the
licence or for other action, as may be deemed appropriate. The Director General on receipt of
recommendations from the Protector of Emigrants takes action under Section 12(3) of the Emi-

46



gration Ordinance and, after issuing a “show cause” notice to the overseas employment pro-
moter, calls both parties for a hearing and decides the case on its merits. When the complaint is
of aserious nature, the Director General can cancel the licence. The promoter then has the right
of appeal before the Federal Government within a period of 30 days.

If aworker wishesto file acomplaint outside Pakistan, he can approach the Pakistan Embassy in
the host country or the Labour Attaché/Community Welfare Attaché. The Community Welfare
Attachéwill assist the complainant to resolve the grievance with the employer, under Rule 30 of
Emigration Rules 1979 or, if the complaint cannot be settled, advise the worker to approach
local l1abour courts or host government authorities to resolve the grievance.

In the case of acomplaint by the employer against the overseas employment promoter, the Com-
munity Welfare Attaché/L abour Attaché will make enquiries and send a report to the Pakistan
Federal Government, i.e. the Ministry for Labour, Manpower & Overseas Pakistanis, or to the
Director General, BEOE with a recommendation for appropriate action. This may include sus-
pension, cancellation of the licence, and forfeiture of security money.

Among the most common complaints from migrant workers against promoters are:

a) charging large feesto send workers abroad;

b) causing undue delay in sending workers abroad;

c) not sending workers abroad at all;

d) adopting delaying tactics by deliberately misplacing documents, e.g. passport, |.D. cards,
certificate, etc.;

€) misusing or forging documents of workers, e.g. changing photos, fake medical certificates,
etc,;

f) not providing proper accommodation, food, etc.;

g) making workers sign another contract, with less favourable conditions, on arrival in host
country with the connivance of the employer; and,

h) disappearing after collecting money from the emigrant.

In the above cases, |egislation provides the applicant migrant worker with the right to approach
the Protector of Emigrants and Community Welfare Attaché/L abour Attaché for redress which
will lead to action against the promoter. Procedures for resolving complaints in Pakistan are
described in Appendices H, | and J.

9.2 The Philippines

In the Philippines, malpractice by agencies against workers is likewise subject to penalties,
ranging from fines to the suspension or cancellation of licences. The offences for which a pri-
vate recruitment agency may be charged include:

» collection of placement feesfor non-existent jobs or before employment is obtained for the
worker;

» overcharging, or charging placement fees where such fees are prohibited in the country of
employment;
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» failuretoissue appropriate receipts for fees collected or received;

* misrepresentation or fraud in recruiting the worker or in preparing the documentation, or
with regard to the application for licence;

» substituting or altering employment contracts,

» withholding workers' salary or documents without justifiable reason;

» failureto comply with orders, regulations or other undertakings,

» obstructing, or attempting to obstruct inspection;

» conducting recruitment outside of authorized offices without prior authorization,

* deploying workers whose documents have not been duly processed, or to employers who
have not been registered or accredited,;

» coercing workersto accept prejudicia arrangements; and,

» failureto deploy workers within the prescribed period without a valid reason.

Investigation of complaints concerning violations of the law on recruitment and placement or
workers and concerning the use of a licence by a private recruitment agency falls under the
exclusive authority of the POEA. Theinvestigation by the POEA, through its Hearing Officer or
Adjudicator, isusually carried out based on acomplaint or information from the migrant worker.
However, the POEA may also initiate investigations based on information received from any
person. Theinvestigation isusually summary and non-litigious. Technical rulesof evidenceand
procedure in court do not apply, provided that all parties involved are assured of due process.
On the basis of the report by the Hearing Officer or Adjudicator, the POEA Administrator will
make adecision. If the chargeisproven, the agency may seeitslicence suspended or cancelled.
Appealsagainst the decision of the POEA Administrator may be madeto the Secretary of Labour.
Decisions made by the Secretary of Labour may be further appealed to the Court of Appeals.

The Labour Code and its rules of implementation relating to licensing and the standards for
conduct and operations of private recruitment agencies have been in place for ailmost three dec-
ades and have been considerably strengthened over this period. However, records show that,
despite this, violations are on the increase. Details on cases of violation of recruitment rules
handled by the POEA can be found in Table 9.1.

TABLE 9.1
PHILIPPINES
COMPLAINTS OF VIOLATION OF RECRUITMENT RULES HANDLED BY POEA,
1992-1996
Year 1992 1993 1994 1995 1996
Cases Filed 862 1,390 1,820 1,835 1,970

Source: Banawis, Deregulation of Overseas Labour Migration, 1997: 53.

Thetrend in violation of the rules on recruitment of workers shows aconsistent increase, bothin
terms of the number of cases and in the proportion to the volume of workers employed overseas
(see Table 9.2). The volume of deployment of Filipino migrant workers for the years under
review is as follows: 1992: 686,457; 1993: 696,630; 1994: 719,602; 1995: 653,574; 1996:
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TABLE 9.2

PHILIPPINES
CASES OF VIOLATION OF RECRUITMENT RULES
BY NATURE OF CASE AND GENDER OF COMPLAINANTS,

2003-2004
2003 2004
Nature of Offence Male Female Male Female

Appointing agent/employee without POEA approval 20 12 75 75
Collection of excessive fees 61 81 370 338
Conduct of recruitment in unauthorized place 2 4 28 28
Contract substitution/alteration 18 6 94 24
Deploying undocumented workers 7 8 35 28
Deploying to unaccredited employer 11 14 19 13
Deploying workers with documents not approved by

POEA 19 23 20 12
Failure to deploy workers 62 49 80 54
Failure to reimburse expenses incurred 39 38 232 183
Falsifying workers documents 17 14 37 21
lllegal exaction 195 340 68 54
Misrepresentation 399 437 731 607
Non-issuance of appropriate receipt 53 68 374 378
Premature collection of fees/non-issuance of OR 433 554 447 412
Unauthorized withholding of documents 51 70 185 186
Other offences 168 136 143 135
Nature of complaint not indicated 1,058 1,353 271 395
Total 2,613 3,207 3,209 2,943

Source: Stella Banawis, Deregulation of Overseas Labour Migration, 1995: 53.

660,122. The number of victimsis normally higher than the number of cases becauseit is pos-
sible that there are several complainants or victims for each case.

In the history of the Philippine Overseas Employment Programme, the period from 1992 to 1996
is marked by changes in the POEA's rules and regulations and the enactment of the law
RA 8042, which enhanced the protection for migrant workers by imposing stiffer penalties for
malpractice. As may be observed, this has not reduced the level of abuse and malpractice by
recruitment agencies.

In 1991, the POEA ruleswere amended to streamline further the operations of recruitment agen-
cies. Penalties for violation of the rules were not changed, but the financial requirement for
operating a private recruitment agency was increased by raising the capital requirement from
P500,000 (approx. US$10,000) to P1,000,000 (approx. US$20,000). The cash bond was raised
from P100,000 (approx. US$2,000) to P300, 000 (approx. US$6,000), of which P200,000 (approx.
US$1,000) isdeposited in an escrow account in favour of the POEA. Thusthefinancial risk for
participating in the recruitment for overseas employment hasincreased, but it has not prevented
violation of therules.
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In 2002, the POEA stiffened the penalties for violation of recruitment rules, but the effects are
yet to be quantified.

The effectiveness of the laws and regulations may be determined by the absence or decrease in
the incidence of violations. The number of adjudication cases shown earlier would indicate that
current legislation and regulation is not having the desired effect. However, a closer examin-
ationisneeded before aconclusionisdrawn. It may be worth considering external factorswhich
influence compliance or violation of the law. Among these factorsis the reasonableness of the
law, rule or procedure. When the rule or procedure is too cumbersome, it inadvertently encour-
ages violation. Also where the implementing agent is incapable of detecting or penalizing vio-
lations, the risk involved in non-compliance may be low, compared to the benefits.

The new POEA Rulesare astep towards cleaning up the recruitment industry through the elimin-
ation of gross violators of the law. Under the new rules, a single offence of overcharging of
recruitment feesis sufficient causeto cancel the licence of arecruitment agency. However, their
effectiveness may not befairly assessed at this early stage.

10. MALPRACTICE BY EMPLOYERS

10.1 Pakistan

In Pakistan, the Community Welfare Attaché is expected to settle workers' grievances with em-
ployers by contacting the employer and involving local agencies, such asthe Ministry of Foreign
Affairs and the Department of Labour. When the parties are unable to reach a settlement, the
Community Welfare Attaché assists workers in seeking redress from the labour courts. At the
same time, he sends a report to the Director General, BEOE and suggests that the recruitment
agent approach the employer for redress.

From 2001 to 2003, the bureau received 346 complaints from different sources about illegal
extraction of money, non-provision of jobs by the promoters, breach of contractual obligations
by the employers and other charges (see Table 10.1).

During the calendar year 2001, 303 personslodged complaints, approx. 0.5% of the total number
of persons who went abroad for employment. Similarly about 267 persons (less than 0.5% of
migrant workers) lodged complaints during 2002. During 2003, 302 persons lodged complaints,
representing 0.15% of the migrants going abroad for employment.

As aresult, between 2000 and 2003, 72 licences were suspended and 37 were cancelled (see
Table 10.2). Complaints of abuse against employersrelated principaly to:

1. non-payment of salaries/wages;

2. denying facilities as provided in the contact, i.e. food, accommodation, medical, overtime,
leave salary, etc., and requiring workers to work under inhuman or hazardous conditions;

3. harsh and insulting attitude;

4. disowning or deserting the workers; and,

5. closing the business for various reasons.
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TABLE 10.1

PAKISTAN
COMPLAINTS BY MIGRANT WORKERS,
2001-2003
Year Number of Number of Number of
complaints received complainants OEPs involved

2001 106 303 77
2002 97 267 77
2003 143 302 130
Total 346 872 284
Source: POEA Planning Division.

TABLE 10.2

PAKISTAN

CANCELLATION AND SUSPENSION OF LICENCES ISSUED
TO OVERSEAS EMPLOYMENT PROMOTERS,

2000-2003
Year Cancellation of overseas Suspension of overseas
employment promoters’ licences employment promoters’ licences
2000 3 22
2001 11 13
2002 19 25
2003 4 12

Source: Bureau of Emigration, Government of Pakistan.

10.2 The Philippines

In the Philippines, malpractice by foreign employers or principals is subject to disciplinary ac-
tion. Prior to 1995, complaintsor cases calling for disciplinary action against foreign employers
or principals come under the jurisdiction of the POEA, while complaints or claimsfor compen-
sation arising from violation of the overseas employment contract’s terms and conditions fell
under the jurisdiction of the NLRC. Table 10.3 shows the number of employment-related cases
filed with the POEA from 1992 to 1996 and the number of overseas employment cases handled
by the NLRC from 1998 to 2002. The decrease in the number of cases filed with the POEA in
1996 is due to the transfer of jurisdiction over employment-related claims for compensation to
the NLRC, by virtue of RA 8042.

Recruitment agenciesarejointly liable with foreign employers for monetary obligations offered
to workers. However, their licences are not subject to suspension or cancellation as a result of
mal practice or abuse by the foreign employer. For such offences, the employer or foreign prin-
cipal may be suspended or disqualified from hiring Filipino workers again.
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TABLE 10.3

PHILIPPINES
COMPLAINTS HANDLED BY POEA AND NLRC,
1992-1996 AND 1998-2002

A. Employment-related Cases Filed with the POEA, 1992-1996

1992 1993 1994 1995 1996

Cases filed 3,727 6,140 8,173 8,476 664

Source: Banawis, 1997: 53.

B. Overseas Employment Cases Handled by the NLRC, 1998-2002

1998 1999 2000 2001 2002

Cases handled 2,383 3,041 3,349 3,729 3,873

Source: DOLE Statistical Yearbook 2002, for NLRC.

Among the offences or grounds upon which foreign employers or principals may be held ac-
countable for disciplinary action are:

default on contractual obligations to the migrant worker;

gross violation of laws, rules and regul ations on overseas employment;
gross negligence leading to serious injury, illness, or death of the worker;
gross misconduct;

conviction for an offence involving moral turpitude; and,

other similar behaviour

10.3 Sri Lanka

In Sri Lanka, the SLBFE’s Special Investigation Division has been assigned thefollowing duties
to check the performance of licensed recruiting agencies and illegal recruitment:

conducting investigations and inquiries into complaints against licensed foreign employ-
ment agencies;

collecting of information with regard to illegal foreign employment agencies, and conduct-
ing raids;

conducting of annual inspectionson licensed foreign employment agenciesin order to assess
fees paid, to check proper maintenance of books and registers, and making recommenda-
tions on renewal of licences,

serving of summons and execution of warrants,

prosecuting formal inquiries; and,

conducting investigations into cheating and fraud pertaining to foreign employment, and
assisting the police in further investigation.

Asfar as Sri Lankaisconcerned, the effects of foreign employment on workersthemselves have
been far less beneficial. Although press reports have mainly highlighted extreme cases of abuse
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and harassment, the daily working conditions of female workers are severe. Some of the major
problems faced are:

delayed, irregular payment, or non-payment of wages, underpayment, illegal deductions,
charges for damaged property, withholding of wagesfor airfare;

long hours (around 18 hours per day), no rest or sleep during festive seasons, absence of
regulations on working hours, no payment for extended hours of work;

overwork and fatigue;

assaults by members of the employer’s family and by foreign agents (maids escaping from
employers seek assistance from foreign agents, but may then suffer assault at the hands of
agencies which accuse them of refusing to work and creating problems);

inadequate health care, denia of care, medical bills deducted from salaries, denial of medi-
cal treatment;

sexual harassment and/or rape;

illegitimate children (housemaids may return with illegitimate children born out of arela-
tionship formed abroad);

adultery (many runawaysare victims of forced sexual relationsand are reluctant to facetheir
families in Sri Lanka. Most women caught in the act of adultery are jailed for up to six
months);

overstaying (on completion of the contract, some maids are not alowed to leave because
replacement costs are too expensive. Employers often make them work illegally);

lack of contact with families (many employers refuse to allow maids to communicate with
their families back home, thus inducing feelings of isolation. Common tactics include de-
stroying incoming and outgoing letters); and,

death and accidents (in the event of death, the remains cannot be brought home, particularly
when there is no contract).

Details on the nature of complaints made by Sri Lankans and figures for the number of
Sri Lankans taking overseas employment are provided in Tables 10.4 and 10.5.

TABLE 10.4
SRI LANKA
COMPLAINTS BY MIGRANT WORKERS, 2003
S. # Nature of complaints Domestic Non-Domestic Total
Sector Sector

01 Harassment 1,206 203 1,409
02 Non-payment of agreed wages 1,240 444 1,684
03 Breach of contract 419 1,046 1,465
04 Lack of communication 1,917 238 2,155
05 Death - 1 1
06 Stranded 16 - 16
07 Other 62 165 227
Total 4,860 2,097 6,957

Source: SLBFE Annual Report, 2003.
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TABLE 10.5

SRI LANKA
COMPLAINTS BY MIGRANT WORKERS, BY COUNTRY,

2000-2002
Country 2000 2001 2002
Saudi Arabia 2,993 3,019 3,373
UAE 832 1,005 840
Bahrain 209 140 114
Oman 190 169 111
Kuwait 1,328 1,389 1,283
Qatar 242 343 438
Jordan 536 625 667
Singapore 38 33 26
Lebanon 755 945 929
Cyprus 39 82 56
Malaysia 83 96 20
Maldives 77 53 54
Others 31 28 27
Total 7,353 7,927 7,938

Source: Sri Lanka Bureau of Foreign Employment.

11. ILLEGAL RECRUITMENT AND UNLAWFUL EMIGRATION

11.1 Pakistan

The provisions governing unlawful emigration in Pakistan are contained in Sections 17 and 18
of the Emigration Ordinance 1979. These sections prescribe penalties for offences committed
under the Ordinance and the Emigration Rule, 1979, see Appendix J.

To prevent forgery in the stamping of visas in Pakistan, an arrangement exists with the Saudi
Embassy or Consulate. Under thisarrangement, the Pakistan Overseas Employment Promoters
Association (POEPA), a representative body, collects passports and letters for confirmation
of visas from the overseas employment promoter/recruiting agents and deposits them at the
Embassy/Consulate. The passports are then collected by the POEPA and returned to the con-
cerned promoters. This system has been in place for more than five years and runs smoothly. It
has limited the possibility of forgery in stamping visas.

11.2 The Philippines
[llegal migrant workers or workers without proper documentation are usually the most vulner-
ableto abuse. Illegally deployed Filipino workers are not entitled to the same package of ben-

efitsthat the OWWA offersto lawfully deployed workers, because they do not contribute to the
fund. They are, nonetheless, entitled to protection from the Philippine Embassy. Theseworkers
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are usually invisible to the government until they land in trouble or when their health, safety or
well-being has been threatened.

Until 1987, the Philippine government’sfight against illegal recruitment was mostly conducted
on an ad hoc basis. Many task forces were created and then disbanded, but illegal recruitment
continued to flourish. 1n 1987, thefight against illegal recruitment was placed under the respon-
sibility of the POEA, with aregular budgetary allocation from the government. The POEA’s
anti-illegal recruitment campaign involves information and education campaigns, legal assist-
ance, surveillance, and operations.

As can be seen from the analysis of cases handled by the POEA from 1999 to 2003 (Table 11.1),
the number of illegal recruitment cases continuesto rise, despite efforts made by the government.

TABLE 11.1
PHILIPPINES
ILLEGAL RECRUITMENT CASES HANDLED BY POEA,

1999-2003
1999 2000 2001 2002 2003
Cases handled* 603 573 722 956 1,219
Cases received 481 436 595 751 866
Workers involved 1,404 1,327 1,934 1,902 1,625

*Includes any cases received and carried over from the previous year.
Source: POEA Annual Reports, 2000-20083.

Recently, President Gloria Macapagal Arroyo created a Presidential Task Force on Illegal Re-
cruitment and appointed a powerful and experienced police officer asits head. It istoo soon to
assess the impact that the new task force will have but, during the first month of its operation, it
had arrested 98 persons suspected of being illegal recruiters.

11.3 Sri Lanka

One notable phenomenon in overseas employment in Sri Lanka is the rise in the number of
femaleworkers (see Table 11.2). Studieshave shown that 65% of workers going abroad for jobs
are female and ailmost 90% of them are garment workers and housemaids/domestic servants.
The former group is extremely vulnerable to abuse and exploitation particularly as many leave
for overseaswork illegally, without being registered with the SL BFE, despite the government’s
efforts to monitor legal and illegal operators and the incentives offered to licensed and author-
ized agents and workers, such as free insurance cover while working abroad.

The SLBFE has commissioned a study to look into the problem of unauthorized recruitment, to

study ways of implementing compulsory registration prior to departure and of preventing such
abuses as charging unauthorized fees, cheating and fraud by illegal operators.
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TABLE 11.2

SRI LANKA
DEPARTURES FOR FOREIGN EMPLOYMENT,

1986-2002

Year Male Female Total

1986 11,023 5,433 16,456
1987 10,647 5,480 16,127
1988 8,309 10,119 18,428
1989 8,680 16,044 24,724
1990 15,377 27,248 42,625
1991 21,423 43,560 64,983
1992 15,493 29,159 44,652
1993 17,153 31,600 48,753
1994 16,377 43,791 10,168
1995 46,021 126,468 172,489
1996 43,112 119,464 162,576
1997 37,552 112,731 150,283
1998 53,867 105,949 159,816
1999 63,720 116,015 179,735
2000 59,793 122,395 182,188
2001 59,807 124,200 184,007
2002 70,726 132,984 203,710

Source: Sri Lanka Bureau of Foreign Employment.

12. REDRESS FOR VIOLATION OF RIGHTS OF MIGRANT WORKERS

12.1 Pakistan

In Pakistan, the only valid and authenticated document for a migrant worker is the Foreign
Service Agreement (FSA) which is signed by the emigrant and the promoter on behalf of the
employer, as required by Rule 21 if the Emigration Rules 1979, and which is registered in the
Office of the Protector of Emigrants. The FSA guarantees the worker’s rights and also specifies
hisor her obligations, for aslong as the agreement remainsin force and as the worker continues

to work in the country of employment. The FSA can only be terminated:

* by the employer when he can show valid reasons, such as non-fulfilment of obligations on
the part of the worker (e.g. refusing to work, indulging in activities otherwise prohibited
under the contract of employment), and when the termination takes place in accordance

with the procedures defined in the FSA: or,

* by theworker, where the terms and conditions of employment have not been respected by
the employer (e.g. non-payment of wages, denying facilities as provided in the contract of

employment).

In both cases, if the agreement is terminated by mutual consent and neither party invokes the
provision in the FSA for the procedure for termination, where such a provision exists, then the
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matter is deemed closed. However, in the event of dispute, various options and remedies, as
described below, are available for resolving the dispute to either party.

The Pakistani legal framework offers several options to the worker. Various officials, i.e. the
Director General (BEOE), the Protector of Emigrants and the Labour Attaché/Community Wel-
fare Attaché, are entrusted with authority to deal with the problems of overseas workers. They
have statutory powers under the Emigration Ordinance 1979 and rules contained in that Ordin-
ance to recelve cases, such as breach of contract or of the FSA. Workers are briefed on their
rights and on their conduct while working abroad, in particular, on refraining from indulging in
immoral and unlawful activities and on obeying the laws of the land. Overseas employment
promoters, who are responsible for the selection and recruitment of workers, are adequately
informed of their duties and obligations and of statutory penalties if found to be involved in
malpractice.

12.2 The Philippines

In the Philippines, workerswho have complaints or grievances against their employerswhile on
theworksite may seek the assistance of the POL O for theredress of their grievances. When they
return to the Philippines, they have the right to file a complaint with the NLRC to seek redress
for any violation by their employer of their rights under their contract of employment. The
complaint is filed against both the employer and the recruitment agency. Under the joint and
solidary liability principle, the agency may be held solely liablefor the obligation of theforeign
employer for enforcement of the employment contract.

13. EFFORTS AT ENFORCING MINIMUM STANDARDS
IN EMPLOYMENT CONTRACT

13.1 The Philippines

To enforce a minimum standard contract for migrant workers, the Philippine government has
introduced initiativesto facilitate the signing of bilateral agreements with the host government,
through negotiations on the protection and rights of migrant workers, including high level mis-
sionsto host countries. In addition, the government hasimposed the concept of joint and solidary
liability between the recruitment agency and the foreign employer.

Many labour-exporting countries have realized that securing abilateral agreement with the host
country isachallenging task. From the host country’s perspective, if the government agreesto
sign one agreement, it will be under pressure to negotiate similar agreements with other labour-
exporting countries.

The Philippines have signed 12 bilateral agreements or memoranda of understanding (MoUs)
with 11 labour-receiving countries/region and one (1) labour-sending country, namely the Com-
monwealth of Northern Marianalslands (CMNI), Irag, Jordan, Korea, Kuwait, Libya, Norway,
Papua New Guinea, Qatar, Switzerland, Taiwan, and Indonesia. Of these, six bilateral agree-
ments or MoUs are currently valid. The principle features of these arrangements are:
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» Korea: fixing of terms and conditions and of protocols relating to the recruitment and em-
ployment of Filipino workers,

» Kuwait: exchange of visits and consultations to share knowledge and experience in job
creation and generation;

» Libya use of Filipino expertise in the implementation of Libya’'s objectives for develop-
ment in sectors such as construction, communication, transportation, health care, vocational
training and manpower devel opment, agriculture, fisheries, and manufacturing;

»  Switzerland: exchange of Swissand Filipino professional and technical traineesfor periods
of 12 to 18 months;

* Indonesia: promotion of the protection of migrant workers' welfare and rights, training and
certification, and the provision of legal aid to migrant workers; and,

*  Qatar: recruitment of Filipino workers of different skillsfor public and private sectors, and
enhancement of the welfare of Filipino workers according to the laws of Qatar.

The Philippine Embassy has proposed that the bil ateral agreement with Jordan bereactivated. In
the meantime, it has initiated joint working group meetings with Jordanian officials regarding
the recruitment and deployment of Filipino workers.

The Philippines has also proposed a bilateral agreement with the Netherlands concerning the
development of competencies of Filipino nurses to make them suitable for employment in the
Netherlands. The proposed document is now being reviewed by the Departments of Labour,
Health and Foreign Affairs. There are al'so ongoing discussions for a memorandum of under-
standing with the United Kingdom on the recruitment of nurses.

Other initiatives being undertaken by the Philippine government include high-level missionsto
host countries to engage the authorities in discussions on the welfare and protection of Filipino
workers. In some countries, the Philippine embassies haveinitiated proposalsfor the creation of
joint consultations with aview to formulating amemorandum of understanding on the matter of
recruitment and deployment of Filipino workers.

In countries which are not ready to sign bilateral agreements or to hold joint consultations or
discussions, the only feasible measures are the imposition of standard employment contracts
and enforcement of joint and solidary liability on the recruitment agency and the foreign em-
ployer which already exist under the system established by the POEA. Whilethisisan effective
and feasible measure for ensuring that an entity or person is responsible for the well-being of a
Filipino worker, recruitment agencies have complained that it isunfair as they are often left to
assume that responsibility alone.

In certain countries, the host governments have engaged in the exchange of high level missions
to discuss matters of mutual concern. For example, the Philippine Secretary of Labour led a
mission last year to Saudi Arabiareciprocating an earlier visit by the Saudi Minister of Labour.
These visits involved discussions on minimum salaries for unskilled and household workers,
repatriation of workers upon expiry of contract, and provision of shelter for runaway domestic
workers.

For its part, Jordan recently amended its labour laws to regulate the operations of recruitment
agencies hiring foreign domestic workers. In line with this amendment, new regulations speci-
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fied that the recruitment and employment of non-Jordanian domestic workers should only be
carried out by licensed agents. Asarequirement for the licensing of Jordanian agents, agentsare
now required to deposit a bank guarantee of JD50,000 with the Ministry of Labour to secure
compliance with the conditions and commitments of the agent, including compensation result-
ing from such commitments.

A standard employment contract for non-Jordanian domestic workers is being enforced under
the new regulation. The contract’s basic provisions include suitable accommodation, meals,
clothing and medical care, one rest day per week, and life and accident insurance. The standard
contract obliges the employer to provide atwo-way ticket for the worker, subject to completion
of atwo-year contract; and to secure work and residency permits for the worker.

Brunei, Cyprus, Hong Kong and Israel have specific legislation governing the protection of
foreign domestic workers.

13.2 Sri Lanka

Sri Lankaisin the process of drafting a standard foreign service agreement. The lack of such an
agreement isdueto thefact that most of their overseas workforce arefemale and migrate to Gulf
countries where the terms and conditions of employment differ from country to country. There
have been so many cases of abuse and violation of contracts. Intensive negotiationswere held by
the Sri Lankan government with the governments of receiving countries regarding compliance
with the terms and conditions of employment contract for female workers and action against
abuse. The situation has improved but the ultimate goal of eliminating the problem of abuse
remains distant.

Tables showing the departure for foreign employment by sex by country/region (1998-2002) and
viadirect and registered sources from Sri Lankafor 1996-2002, are included in Tables 13.1 and
13.2 respectively.

Central to Sri Lanka's efforts to protect its overseas workers are bilateral agreements between
countries providing for terms and rules of settlement of employee grievances and the recogni-
tion of employment contracts. Recently the SLBFE introduced a model contract specifying the
rights and duties of migrant workers. It related principally to housemaids and was the result of
several years of deliberation with legal experts from Saudi Arabiaand Kuwait and of consulta-
tion with Sri Lanka Missions abroad.

When it was first announced that this model contract would be introduced, agents objected and
its implementation was postponed as aresult of the protests. Agents argued that the procedures
for registration of contracts were cumbersome and time consuming. It was also recognized that
the legal channel could be seen as less attractive for workers seeking an informal and speedy
departure. The employment contract required a compulsory registration procedure at the
Bureau. A desk was also set up at the airport by the Bureau to register those leaving without
registration.
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TABLE 13.1

SRI LANKA
DEPARTURES FOR FOREIGN EMPLOYMENT BY COUNTRY,
1998-2002
Country/Region 1998 1999 2000 2001 2002
Saudi Arabia 59,397 63,585 61,359 66,885 71,495
UAE 21,883 30,159 32,815 28,291 32,879
Bahrain 7,116 5,660 6,477 3,738 4,525
Oman 4,294 10,470 4,964 3,669 3,577
Kuwait 28,834 33,684 33,633 35,100 41,832
Qatar 12,576 11,539 12,137 14,053 20,741
Jordan 3,832 6,996 7,354 8,076 6,533
Singapore 1,837 2,029 1,617 1,507 1,270
Lebanon 13,646 6,865 13,195 15,435 12,692
Greece 150 169 139 151 141
United States 46 27 41 30 7
Cyprus 1,607 1,985 2,339 3,090 3,092
Maldives 2,798 3,442 3,055 2,392 2,895
Mauritius 180 77 71 104 159
Libya 40 31 16 101 117
Italy 279 1,732 183 28 7
Malaysia 45 46 1,204 336 380
South Korea 441 510 855 353 522
Hong Kong 242 348 374 382 270
Seychelles 96 44 37 24 100
Pakistan 48 22 30 26 28
Syria 38 29 28 26 17
China 10 - 2 25 3
Kenya 1 17 5 26 32
Madagascar - 4 - 21 2
Israel 4 16 9 24 59
Ireland - - - 20 47
Spain 2 - 3 15 2
Yemen 21 - 5 16 10
United Kingdom 19 12 9 20 29
France 6 4 - 2 2
Canada 1 3 3 3 2
Japan 60 4 8 23 2
Thailand 4 2 1 1 4
Africa - 7 12 45 27
Egypt 62 43 99 57 66
Others 201 174 109 112 144
Total 159,816 179,735 182,188 184,007 203,710

Source: Sri Lanka Bureau of Foreign Employment.
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TABLE 13.2

SRI LANKA
DEPARTURE OF FOREIGN EMPLOYMENT THROUGH DIRECT AND REGISTERED SOURCES,
1996-2002
Direct Registered Total
Year
Male Female Total Male Female Total Male Female Total

1996 | 16,024 31,106 47,130 | 27,088 88,358 115,446 | 43,112 119,464 162,576
1997 | 10,048 25,185 35,233 | 27,504 87,5646 115,050 | 37,552 112,731 150,283
1998 | 18,918 28,335 47,253 | 34,949 77,614 112,563 | 53,867 105,949 159,816
1999 | 29,123 29,985 59,108 | 34,597 86,030 120,627 | 63,720 116,015 179,735
2000 | 27,157 27,416 54,573 | 32,636 94,979 127,615| 59,793 122,395 182,188
2001 | 26,620 24,920 51,540 | 35,187 99,280 132,467 | 59,807 124,200 184,007
2002 | 28,029 22,762 50,791 | 42,697 110,222 52,919 | 70,726 132,984 203,710

Source: Sri Lanka Bureau of Foreign Employment.

14. OTHER MECHANISMS TO CHECK ABUSES
BY RECRUITMENT AGENCIES

14.1 Pakistan

Pakistan is undertaking the periodic weeding out of bad agents. Promoters’ licences are now
issued for a specified term, and renewed every year for one, two and three years depending on
validity or expiry dates. Thus if a promoter is found abusing migrant workers, the licensee is
given awarning and in cases where there are repeated or serious complaints, the licence is not
renewed. Thisisan effective check and hasyielded positive results. Every year, at the time of
licence renewal, a number of licence holders are removed from the list. The fixing of strict
criteriafor the initial granting of a licence coupled with built-in performance checks has been
proved effective in l[imiting mal practice.

To improve safeguards of migrant workers' rights and the performance of overseas employment
promoters and recruitment agencies, it is suggested that existing financial guarantees imposed
on overseas employment promoters be increased, and that they be subject to forfeiture in the
case of malpractice.

It isalso imperative that workers be adequately informed of the mechanism of overseas employ-
ment, so that illegal recruiters and unscrupulous licensed recruitment agents do not take advan-
tage of their innocence. Electronic media and press can play a positive role by educating the
public, and foreign employment seekers in particular, of the dangers. Experience based on
interviews carried out by the Protector of Emigrants Office show that 50-60% of complainants
areignorant about the activities of illegal recruitersand the mal practice of licensed or authorized
agents.
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14.2 The Philippines

The Philippines has recently increased the amount of cash and escrow deposits demanded from
recruitment agencies, after a review of the policy on cash bond revealed that fees collected
illegally by agenciesfrom job applicants and recruited workersfar exceeded the total amount of
the cash bond deposited with the POEA. Asaresult, many victims of recruitment mal practice do
not receive adequate compensation. The new requirement is now in operation, but as yet, no
study has been carried out on itsimpact as a deterrent.

In the Philippines, the system of protection begins before the worker goes abroad. Educationis
apriority, through the use of the pre-employment orientation seminar. Thejob seeker isprovided
with the means to make informed decisions about whether or not he or she wishes to work
abroad. The pre-employment orientation seminar is aso used as a complementary programme
to the POEA's anti-illegal recruitment campaign.

14.3 Sri Lanka

The Sri Lankan government requires that all migrant workers be registered with the SLBFE in
order to prevent illegal recruitment and to provide them with necessary services, such as:

» Freeinsurance covering health, disability and repatriation;

» Training and awareness programmes: before leaving, workers are given training on health
including reproductive health, socially transmitted diseases, HIV, fitness, and hygiene. Issues
such as leaving family and children behind, loneliness, isolation, social and cultural prob-
lems and sexua harassment, are discussed. Practical information, such as working with
electrical appliances, gas cookers, occupational safety, etc., isalso given;

*  Payment of embarkation tax;

* Provision of scholarships and school materials for workers' children, career guidance, and
monitoring of progressin their education;

»  Operation of counters at the airports on a 24-hour basis in both the arrival and departure
lounges. Thereis aso a safe house located close to the airport which can be used by the
worker;

e Setting up runaway houses in Saudi Arabia and Kuwait to accommodate women who have
been compelled to leave their places of employment; and,

* Providing Sri Lankan embassies in Middle Eastern host countries with Labour Welfare
Officers to deal with the problems and issues of migrant workers.

In 1994, the SLBFE introduced a free insurance scheme for the benefit of migrant workers and
their families. Migrant workers who are registered with the SLBFE prior to departure are eli-
gible for the scheme, which covers death, illness, disability and repatriation. The next of kin of
the insured also obtain benefits of medical assistance and compensation for family disasters.
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15. GOOD PRACTICES AND LESSONS LEARNED
ON REGULATION OF RECRUITMENT

A top priority of all labour-exporting governmentsisto ensure the well-being of migrant work-
ers and the payment of decent wages. There are no perfect systemsfor regulating labour migra-
tion but exporting countries must continue efforts to improve the systems they have introduced.
Problems should be seen as opportunitiesto improve. Thelessonslearned from the policies and
programmes of the labour-sending countries examined in this report are as follows:

1.

In Pakistan, the introduction of a mandatory insurance scheme for migrant workers giving
them coverage for 2 years after payment of aninitial premium of Rs.650 (US$1,200) with a
coverage amount of Rs.300,000(US$5,000) isimportant. For theyears 2001-2003, 239 claims
were paid out on average each year by the State Life Insurance Corporation and an average
of US$1,038,395 per year was paid in death and disability benefits.

In the Philippines, workers contribute US$25 to the fund and this has proven beneficial in
many instances. As contributorsto the fund, workers are entitled not only to compensation
intheevent of illness, disability or death, but can also be provided with loan facilitiesto start
livelihood projects, pursue education for themselves and their families and obtain other
assistance in times of need. Records from the OWWA show that, between 2000 and 2002,
an average of 4,165 members per year benefited from the Insurance Coverage Program by
way of death benefits, medical reimbursement, and disability and dismemberment benefits.
An average of P49, 632,906 (US$990,000) per year in insurance claimswas paid out during
the same period. Under the Livelihood Development Program, atotal of US$460,000 was
released to 8,267 beneficiaries during the period 1988-2000.

Education of migrant workers before they seek overseas work is one of the most effective
shields against abuse by recruitment agencies. They should be provided with timely, com-
prehensive, relevant, and accurate information about the realities of labour migration to
enable them to make informed choices. Pre-employment orientation seminars should be
increased especially in rural communities. The seminars can aso be an effective method of
providing prospective overseasjob seekers with knowledge on how to recognize the modus
operandi of illegal recruiters.

L abour migration can have a seriousimpact on human lives. For thisreason, the recruitment
activities of overseas employment promoters and agencies should be closely supervised
and monitored by governments to minimize malpractice and abuse of those seeking jobs
oversess.

Theimposition of penalties, such as suspension or cancellation of licences and forfeiture of
a security deposit, on promoters or agents who violate the law is an effective protection
mechanism. While such penalties have not eliminated abuses, they haveinstilled some order.

It isimportant to build up the institutional capacity of the Protector of Emigrants and Com-
munity Welfare Attaché offices (or equivalent structures). Since these offices are in direct
contact with the workers, their ability to respond in an appropriate and timely manner to the
needs of the workers should be enhanced.
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10.

11.

12.

13.

14.

15.

Government regulations should take into account the realities of overseas employment
dynamics. |If regulations and procedures intended to protect workers are too cumbersome,
they provideincentivesfor irregular migration. There are persistent complaintsfrom private
recruitment agencies that some of the rules on licensing and on the operations of agencies
areunrealistic in the global employment market. Rulesand procedures should be simplified
and, where possible, should recognize redlities at home and in foreign countriesin order to
make compliance easier. Ruleswhich are unreasonably rigid can breed corruption and abuse.

Lega and policy frameworksfor the recruitment and deployment in vulnerable job categor-
Ies, such as female domestic workers and entertainers, need to be strengthened. Minimum
standards of employment should be devel oped and implemented, together with systemsfor
monitoring and enforcement of working conditions and recruitment practices. The machin-
ery for handling complaints by workers should a so be strengthened. The possibility of elimin-
ating the profit motive in the recruitment of these categories of workers should be seriously
considered. If proven necessary and appropriate, it could be placed in the hands of government.

Governments should allocate more resources to information dissemination on the perils of
illegal migration and trafficking, especially in rural communities where poverty is more
pronounced and people are more vulnerableto illegal operators.

Workers should be encouraged to go through the legal migration procedures by providing
incentives and ensuring that they are aware that workers using illegal migration procedures
are almost always subject to abusive and exploitative practices.

Recruiterswho severely violate the rules should be subject to criminal prosecution, in addi-
tion to cancellation of their licences.

The ultimate solution to exploitation in recruitment is to increase employment opportun-
ities. Towards this end, the government must seek out new and better markets for overseas
employment. Inrecognition of the valuable contribution that the private sector can makein
the development of employment opportunitiesfor migrant workers abroad, incentives should
be provided for this purpose. Licensing of more private recruitment agencies should also be
considered.

The deployment of overseas workers with more skills must be encouraged, since skilled
workers are less susceptible to abuse. Governments should raise the quality of workersin
order to improvetheir employment opportunitiesand lessen their vulnerability. They should
also implement necessary technical education and training programmes for migrant work-
ers, after taking stock of existing programmes. For example, the Philippines has devel oped
special training programmes for seafarers and is in the process of developing similar pro-
grammes for domestic workers.

The policy of full disclosure of the terms and conditions of recruitment and employment is
ahelpful tool in minimizing contract violation and substitution.

Governments of labour-sending countries should form strategic alliancesto redress abusive
practices at home and abroad and continue to urge |abour-receiving governments to police
their own recruitment agencies.



16. A country-specific approach to problems should be adopted for greater efficiency. Where
bilateral agreements with host countries are necessary, they should be pursued. Where re-
strictions or bans on the deployment of workers would be effective for a particular destin-
ation of workers, these should be put in place. A general policy on restricting deployment
may not work at all times, especially where the “ pull” factor is strong in certain destination
countries.

CONCLUSION

Protection of the rights and well-being of migrant workersisatop priority for each manpower-
exporting country. To achieve this end, countries must make every effort possible to ensure a
mechanism that safeguards and protects labour migrants against unscrupulous and unlicensed
agents who take advantage of their lack of information on rules, regulations and procedures
governing overseas employment.

Sending countries must protect the rights of the workers in the country of their employment for
aslong asthey remain abroad for work. To achieve this objective, the only authentic and legal
document isthe foreign service agreement (FSA) which is executed between the migrant worker
and the overseas employment promoter or recruiting agent on behalf of employer. Though the
reported cases of violation of contract and complaints from the workers are relatively small in
number compared to total deployment, the existence of a mechanism and legal framework en-
sures protection of rights of migrant workers and fulfilment of contractual obligations by the
employer and a so by the employeeto alarge extent. It also acts as adeterrent and hel ps prevent
unlawful activities of illegal agents.

In cases, however, where the employer’s attitude was found negative and they were unwilling to
honour the terms and conditions of employment contract of the foreign worker or foreign service
agreement signed in Pakistan, problemsdid arise and the matter had to be taken up in some cases
at high levels of government for redress of disputes of a serious and urgent nature. The signing
of bilateral agreementswith governmentsto honour documents such asthese FSAswould, how-
ever, have a positive and binding effect on employer and workers alike. Presently, few bilateral
agreements exist between Pakistan and receiving countries. It is now essential that action to-
wards that end be initiated as soon as possible for the protection of rights of migrant workers.

The foregoing discussion has unveiled the legal framework and mechanisms instituted by each
sending country concerned. It has likewise highlighted the good practices, as well as the in-
adequacies, in those frameworks and mechanisms for ensuring the welfare and protection of
migrant workers.

Problems concerning malpractice of agencies and abuses of employers do not only stem from
gaps in legidation and its implementation. They persist and even increase in magnitude and
severity, not because of any lack of will onthe part of governmentsto put astop to them, although
clearly individual casesof corruption play their part. There are deeper root causesfor the unfor-
tunate situation that sometimes exists in the process of labour migration. Poverty, dire lack of
viable choicesin the home country, and the need to escape from their harsh effects push migrant
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workers to take even the most unjust terms of recruitment and dangerous conditions of employ-
ment in exchange for aslim chance of abetter future for themselvesand their families. Extreme
cultural differences also contribute to the problems.

Asmalpractice and abuse occur at both ends of the migration process, a collective effort on the
part of both countries of origin and destination will help mitigate the problems. Managing
labour migration requires collective efforts by the sending and the receiving countries, by employ-
ment agencies and by employersto be effective. Labour-sending countriesgain from theforeign
exchange brought home by overseasworkers, but receiving countries benefit aswell in terms of
savingsin the cost of education and training of workers, since foreign workers are often the best
and the brightest available. However, receiving countries should also share in the responsibility
for protecting their rights as workers and as human beings. Migrant workers have, in fact,
becomeanintegral part of the economiesof industrialized nations. Therefore, destination countries
should remunerate these workers by contributing to the protection of their interests and welfare.
Overseas employment must be seen as a confluence of interests, an exchange of valuefor value.

Receiving governments have an obligation to migrant workers to ensure that the standards for
employment set by sending countries for the protection of its workers are respected and given
effect by employers and their intermediaries. No amount of standard-setting efforts can effect-
ively ensure the safety, health and well-being of foreign workers without the sincere desire and
efforts by the recelving government to ensure compliance.

It isappropriate that sending countries strengthen protective mechanismsfor their workers, both
at home and overseas. But it is aso appropriate and just that receiving countries police their
own citizensto ensure that they honour their commitmentsto foreign workers. These are strong
reasons for labour-sending and receiving countries to work together and to exchange ideas and
experience in the pursuit of better conditions for the migrant workers. International organ-
izations such as IOM and ILO can do much in this regard.

According to the UN Convention on Protection of Migrant Workersand their families (Article7),
each member country undertakes that its employment services and other services connected
with migration will cooperate in appropriate cases with the corresponding services of other
members, and that the services rendered by its public employment service to migrants are of -
fered free. Article 9 provides for the transfer of the earnings of the migrant as he or she may
desire, subject to the laws of the country concerned. Article 10 is of significance asit provides
that situations where the number of migrants going from the territory of one member to that of
another is sufficiently large, the competent authorities of the territories concerned shall, when-
ever necessary or desirable, enter into agreements for the purpose of regulating matters of com-
mon concern arising in connection with the application of the provisions of this Convention.

Whether the worker is Pakistani, Filipino or Sri Lankan, the purpose for which he or she under-
takesto work in aforeign country and adifferent environment, far from home, isto earn enough
for their families to improve their life, for improving their children’s access to education and
health. Whether the worker isalabourer from Pakistan, ahousemaid from Sri Lankaor askilled
worker from Philippines, their purposein leaving their home and their loved onesisthe same: to
earn more for their families and country and improve their quality of life, while contributing
enormousgly to the economy and societies of the country of destination.
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Appendix A: Comparative Study of Emigration Laws and Rules of Pakistan, the Philippines and Sri Lanka

The objective of every country involved in the export of its manpower will be to maximize that potential and to ensure the best terms and conditions of
employment for their nationals. In thisrespect, the laws of Pakistan, the Philippines, and Sri Lanka provide facilitiesfor the protection of therights of their
migrant workers. The following table providesinformation on the legislation, rules, structures, mechanisms and other tools put in place for monitoring the

activities of recruitment agents, including the granting of licences, collection of fees, procedures for complaints, and remedies for redress.

Pakistan

Philippines

Sri Lanka

Laws and rules

Emigration Ordinance 1979
Emigration Rules 1979

Procedure for recruitment in public
and private sector

Labour Code of the Philippines (PD442, as
amended)

Republic Act 8042 (Migrant Workers and
Overseas Filipinos Act of 1995)

POEA Rules and Regulations governing
overseas employment

Emigration Act 1985

Sri Lanka Bureau of Foreign
Employment Act

No. 21 of 1985 amended in 1994

Organizations
responsible for
regulating emigration

Ministry of Labour, Manpower and
Overseas Pakistanis

Bureau of Emigration and Overseas
Employment (BEOE)

Overseas Employment Corporation
(pvt.) Ltd (OEC)

Ministry of Labour and Employment
Philippine Overseas Employment
Administration (POEA)

Ministry of Labour
Sri Lanka Bureau of Foreign
Employment (SLFBE)

Field offices

Protector of Emigrants
Community Welfare Attaché

POEA Regional Extension Units
Philippine Overseas Labour Offices
Filipino Workers’ Resource Centre

Chairman, SLBFE
Labour Attachés, Foreign Embassies

Mode of recruitment

Private overseas employment
promoters

Government agency (OEC)
Direct/individual employment

Government Recruitment (POEA)
Private employment agencies

Private recruiting agencies
Direct individual orders

Procedure/Method
for granting a licence

Citizen of good character

Financial soundness

Security of Rs300,000 (US$5000) for
new licences and Rs100,000
(US$1500) for old licences

Licence fee Rs10,000 (US$150) per
annum

Validity: three years renewable

Citizen of good character

Capitalization of P2,000,000 (US$40,000)
Travel agencies and representatives, or
airlines and ex-licensee/partners whose
licences were cancelled are not eligible
Licence fee: P50,000 (US$1,000)

Surety Bond of P100,000 (US$2,000)
Escrow deposit of P1,000,000 (US$20,000)
Validity: 4 years renewable

Citizen of good character

Surety bond of Rs100,000

Bank guarantee of Rs100,000
Licence fee of Rs10,000 + renewal
fee of Rs10,000

Validity: 2 years and renewal annually
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Pakistan

Philippines

Sri Lanka

Procedure/Method/
Authority for grant of
permission to deploy
workers

Protector of Emigrants (for 1 year)
Director General, BEOE (in cases of
deficiency of documents)

Federal Government (in case of non-
OEP)

Secretary of Labor (delegated to the
Administrator, POEA)

Chairman, SLBFE
Secretary of Ministry or Minister (validity
is open)

Procedure/Method for
documentation of
emigrants

Registration with the Bureau

Fees from intending
migrants

Rs6150 out of which Rs4450 is paid to
the licence holder. In the event of direct
employment, Rs2500 to Federal
Treasury. Rs1050 to Welfare Fund, and
Rs650 to Emigrants Compulsory Group
Insurance

Placement fee paid to agency equivalent to

1 month’s salary

P900,000 (US$18) Medicare Contribution paid
by the worker to PhilHealth

POEA processing fee: P200 (US$4)

OWWA Membership: P1275 (US$25)

POEA and OWWA fees are paid by the
employer or the agency

RS2500 out of which SLBFE pays
Rs2000 to licence holder

Procedure/Mechanism
for payment of
compensation to
migrant worker

No provision in Law, except
cancellation, suspension of licence and
forfeiture of security (in whole or in part)
in favour of Government

In case of employment, contract-related
compensation, the employer and/or the agency
are mutually liable

All costs of repatriation shall be borne by the
employer and/or the agency which recruited the
Filipino worker

POEA orders refund of fees illegally charged
and imposes fine in addition to suspensions
and cancellation of licence

Inquiry is to be conducted by authorized
officer who can impose a fine to
compensate aggrieved person to his or
her satisfaction and repatriation

Power to try offences

Special courts after sanction of
prosecution by Ministry of Labour,
Manpower and Overseas Pakistanis

POEA: for all violations of rules on recruitment
of workers

NLRC: for claims for money arising from
violations of employment contracts

Any officer of the SLBFE and magistrate




Appendix B

Organizational Chart of the Bureau of Emigration & Overseas Employment,
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Appendix C

Organizational Chart for the Sri Lanka Bureau of Foreign Employment (SLBFE)
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Appendix D
Pakistan

Procedures for Overseas Employment
through Overseas Employment Promoters/Agents

A. GRANT OF PERMISSION FOR PROCESSING OF MANPOWER DEMAND

Submission of demand documents in Protector of
STEP | Emigrants’ office by the overseas employment
promoters for grant of permission.

STEP Il Scrutinizing of documents by concerned officer.

STEP "l Approval or otherwise by the Protector of Emigrants.
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B. REGISTRATION OF EMIGRANTS THROUGH OVERSEAS EMPLOYMENT PROMOTERS/AGENTS

Advertisement of jobs, trade test interviews, selection
STEP | of workers against the permi.ssion gra_ntec_! by

Protector of Emigrants, medical examination of
selected workers.

Stamping of visas on passports of selected workers,
STEP I wherever required.

Completion of pre-registration formalities such as
STEP Il depositing of Government fees, Welfare Fund and
Insurance etc.

Submission of documents in Protector of Emigrants’
STEP IV office in respect of selected workers for registration of

Foreign Service Agreement along with passports,
receipts of fees deposited.

Scrutinizing of documents by the dealing officer and
STEP \J Protector of Emigrants’ approval.

STEP Vi Registration of Foreign Service Agreements.
Briefing of the emigrants by the Orientation and
STEP Vi Briefing Officer.
STEP VI Pre-departure formalities such as reservation of

seats, etc. by OEP.
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Appendix E

Pakistan
Procedures for Registration of Foreign Service Agreements
for Direct Employment

STEP | Procurement of overseas jobs by the individual
concerned through his own efforts/relative/friends.

Completion of pre-registration formalities such as
STEP Il depositing Government fee, insurance, medical
examination, stamping of visa etc.

STEP 1] Registration in Protector of Emigrants’ office.

STEP |V Departure formalities.
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Appendix F
Philippines
Model Employment Contract for Filipino Household Workers
This employment contract is executed and entered into by and between:

A. Employer
Address
P.O. Box No. Tel. No.

Represented in the Philippines by:

Name of Agent/Company
Address
AND
B. Helper
Civil Status Passport No.

Date & place of Issue
Address

Voluntarily binding themselves to the following terms and conditions:

1. Siteof employment: Residence of employer with address at

2. Contract Duration yearscommencing from hel per’ sdeparturefromthepoint
of origin to the site of employment.

3. Basic monthly salary
4. Restday: Atleast one (1) rest day per week, preferably Sunday.

5. Freetransportation to the site of employment and to the point of origin upon expiration
of contract when contract of employment isterminated through no fault of the helper and
due force majeure.

6. Theemployer shall furnish the house helper free of charge, suitable and sanitary living
guarters aswell as adequate food or food allowance.

7. Freemedical and dental servicesincluding facilities and medicine.

8. Vacationleavewithfull pay of not lessthan 15 calendar daysfor every year of serviceto
be availed of upon completion of the contract. In case of contract renewal, free round-
trip economy class air ticket shall be provided by the employer.
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9. Personal life and accident insurance for the helper to be provided by the Employer or
workmen’s compensation benefits for work-connected illness or injuries or death in
accordance with the pertinent laws of the host country.

10. Inthe event of death of the helper during the term of this contract, his’her remains and
personal bel ongingsshall berepatriated to the Philippinesat theexpenseof theEmployer.
In casetherepatriation of remainsisnot possi ble, the samemay bedisposed of upon prior
approval of the Helper’s next of kin or by the Philippine Embassy.

11. The Employer shall assist the Helper in remitting a percentage of his/her salary through
proper banking channels.

12. a Termination by Employer: The Employer may terminate the helper’s contract of
employment for any of the following just causes: serious misconduct or wilful
disobedience by the house hel per of the lawful orders of the employer or immediate
household members in connection with his’her work; gross habitual neglect by the
house hel per of her duties; violation of thelaws of the host country. The Helper shall
shoulder the repatriation expenses.

b. Termination by the Helper: 1) Termination without just cause: the Helper may
terminate the contract without just cause by serving awritten notice on the employer
at least one month in advance. Without such notice, the Hel per shall shoulder her/his
return transportation. 2) Termination for ajust cause: the Helper may aso terminate
the contract without serving any notice on the employer for any of the following just
causes. when the helper is maltreated by the Employer or any member of his
household; when the Employer violates the terms and conditions of this contract;
when the Employer commits any of the following acts — deliberate non-payment of
salary, physical molestation and physical assault. The Employer shall pay for the
repatriation expenses.

c. Terminationduetoillness. Either party may terminate the contract on the grounds of
ilIness, diseaseor injury suffered by thehel per, wherethel atter’ scontinued empl oyment
Is prohibited by law or is prejudicial to his’her health as well asto the health of the
employer and his household. The repatriation expenses shall be shouldered by the
employer.

13. Settlement of Disputes. Incaseof disputebetweenthehel per andtheempl oyer, thematter
must bereferred by either party to the Philippine Embassy which shall endeavour to settle
the issue amicably to the best interest of both parties. If the dispute remains unresolved,
theEmbassy official shall refer thematter totheappropriate L abour authoritiesof thehost
country for adjudication without prejudice to whatever legal action the aggrieved party
may take against the other.

14. Special Provisions:

a. The Employer shall treat the House helper in ajust and humane manner. In no case
shall physical violence be used upon the House helper.

b. The helper shall work solely for the employer and his immediate household. The
Employer shall in no case require the helper to work in another residence or be
assigned in any commercial or agricultural enterprise.

c. Itshall beunlawful to deduct any amount from the regular salary of the helper other
than compul sory contributionsprescribed by law. For such deductionsmust beissued
acorresponding receipt.
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d. Theemployer shall providethe helper with acopy of this Employment Contract duly
verified/processed by POEA.

15. No provision of thiscontract shall be altered, amended or substituted without the written
approval of the Philippine Embassy or POEA.

16. Other termsand conditions of employment shall be governed by the pertinent lawsof the
Philippinesor thehost country. Any applicableprovisionson labour and employment of
the host country are hereby incorporated as part of this contract.

In witness thereof, we hereby sign this contract this day of ,
at Manila, Philippines.

Helper Employer

Acknowledgement
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Appendix G

Philippines

Standard Employment Contract for Overseas Performing Artists in Japan

This CONTRACT isentered into by and between:

A. The Japanese Promotions Company:

Address:
Hereinafter known as the EMPLOY ER

AND

The Overseas Performing Artist:
Address:
Hereinafter known asthe ARTIST;

The above parties in this contract hereby agree to the following terms and conditions on over-
seas entertainment performance:

1

DURATION & EFFECTIVITY OF CONTRACT:

Duration: monthscommencingon and endingon

subject to extension of another months upon mutual agreement of both
parties.
Effectivity: Upon artist’s departure from the Philippines;

PERFORMANCE VENUE:

Owner:

Address:

COMPENSATION / AUTHORIZED DEDUCTIONS:

3.1 GROSS SALARY:
FOOD ALLOWANCE : (To be paid weekly)
3.2 AUTHORIZED DEDUCTIONS:
ENTERTAINMENT TAX:
ACCOMMODATION: (Note: should not bemorethan
Y 30,000/month)
3.3 NET SALARY: (To be paid monthly)
No other deductions shall be made without the ARTIST’ s written consent.

PERFORMANCE / REST DAYS:

performance per night. Additional performances shall be paid accordingly
Four (4) rest daysamonth. The ARTIST shall not be made to perform other duties and
engage in other unauthorized activities such as hostessing and waiting on tables.
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10.

Date:

LIFEAND MEDICAL INSURANCE:

Health, Hospitalization and Life insurance shall be secured by the EMPLOY ER for the
ARTIST inthe minimum amount of three million yen (Y 3,000,000) for each of therisks
insured from a duly authorized insurance entity in Japan. Life insurance shall have the
ARTIST’ simmediate heir as beneficiary. The premium shall be the sole obligation of
the EMPLOY ER. It shall cover work and non-work related death and injury benefits.

REPATRIATION OF REMAINS

In case of death of the ARTIST, the EMPLOY ER shall bear all the expenses for the
repatriation of his remains and personal properties to the Philippines. The proper
dispositionthereof shall bemade upon previousarrangement with ARTIST’ snext of kin,
or intheabsence of thelatter, theLabour Attaché or appropriate official of the Philippine
Embassy/Consulate in Japan.

TRANSPORTATION:
Free transportation to and from the place of employment subject to the conditions of the
provisions on termination.

TERMINATION:

Neither party may unilaterally terminatethiscontract except for thefollowingjust causes:

8.1 Termination by EMPLOYER for non-compliance with the provisions of this
contract, ARTIST shall shoulder her cost of repatriation to the Philippines.

8.2 TERMINATION BY THE ARTIST
a. Inhumanand/or unbearabletreatment accorded the ARTIST by theEMPLOY ER,;
b. Violation by the EMPLOY ER of the terms and conditions of this Contract.
In both instances, the EMPLOYER shall shoulder all expenses relative to the
ARTIST’ s repatriation to the Philippines.

8.3 Thiscontract is entirely subject to the permission and approval of the government
of Japan and the Philippines.

SETTLEMENT OF DISPUTES:

Parties shall exert all effortsto resolve any dispute arising out of violation of any of the
provisions of this contract. If no settlement is reached, either party may submit the
grievanceto the Labour Attachéin Japan or appropriate Japanese government authority

in Japan.
NON-ALTERATION OF CONTRACT:

No provision of thiscontract shall be altered, amended or substituted without thewritten
approval of thePhilippineOverseasEmployment Administration (POEA) or thePhilippine
Embassy/Consulate in Japan.

day of at

Name and Signature of Employer/Representative Name and Signature of Worker

Name and Signature of Agency Owner/Representative
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Appendix H

Pakistan
Procedures for Handling Complaints
Submitted to the Protector of Emigrants' Office

Complainant approaches Protector of Emigrants’
STEP | office to lodge complaint.

Both the Overseas Employment Promoter and the
STEP Il complainant are called for personal hearing in
Protector of Emigrants’ office.

Protector of Emigrants tries to resolve the problem of

STEP 1T the worker. I.n case of non-settlemept, matter is
referred to Director General along with Protector of

Emigrants’ report/suggestion/recommendation.
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Appendix |

Pakistan
Procedures for Handling of Complaints
by the Office of Community Welfare Attaché/Labour Attaché

STEP I Complainant approaches Embassy/Community
Welfare Attaché to lodge complaint.

Community Welfare Attaché approaches the
STEP Il employer to find out the facts.

STEP 11 If the employer does not solve the problem, matter is
referred to host government authorities.

If the matter is not settled, Embassy/Community
Welfare Attaché advises worker to approach local
STEP IV court whose decision is final and informs concerned
host government authorities of attitude of employer
and appropriate action against him.

In case of involvement of Overseas Employment
Promoter, Community Welfare Attaché refers the
STEP YV case to Director General for appropriate action
against the Overseas Employment Promoter and
black-listing of employer.
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Appendix J

Pakistan
Action by Director General, Bureau of Emigration and Overseas Employment

Receipt of complaint in the office of
STEP | Director General.

Both the parties, i.e. the promoter and the
STEP II complainant, are called for personal hearing if

complainant is in Pakistan. Otherwise only the
promoter is called.

If charges are proved against the promoter, licence is
STEP Il suspended or cancelled and security forfeited in part
or in whole.
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Appendix K

Pakistan
Emigration Ordinance 1979
Sections 17 and 18 relating to unlawful emigration

1. Whoever, except in conformity with the provision of this Ordinance and rules, emigrates or
departs or attempts to emigrate or depart shall be punishable with imprisonment for aterm
which may extend to five years or with afine or with both.

2. Whoever, except in conformity with the provisions of this ordinance or the rules:-
a. makes, or attempts to make, any agreement with any person purporting to bind that
person, or, any other person to emigrate or depart; or
b. causes or assists, or attempts to cause or assist, any person to emigrate or depart or to
attempt to emigrate or depart or to leave any place for the purpose of emigrating or
departing; or
C. causesany personengaged, assisted or recruited by him after grant of thelicencereferred
toin Section 12, to depart without appearing beforethe Protector of Emigrantsasrequired
by Section 15; shall be punishable:
i) for afirst offence, with imprisonment for aterm which may extend to five years, or
with afine, or with both; and
i) for asecond or subsequent offence with imprisonment for aterm which may extend
to seven years, or with afine, or with both.

3. When, in the course of any proceeding in connection with emigration in which an overseas
employment promoter is concerned, a breach of the provisions of this Ordinance or of the
rules is committed, such person shall be liable to the punishment provided by sub-section
(2), unless he was not responsible for and could not have prevented the commission of the
breach.

4. Whoever, in contravention of the provisions of Section 9, recruits a citizen of Pakistan or
holds an interview or examination or issues an advertisement for such recruitment, and the
editor, printer and publisher of anewspaper in which such advertisement is published, shall
be liable to the punishment provided by Sub-Section (2).”

Fraudulently Inducing Emigration

Whoever;-

a. forgesany document required for, or relating to, the emigration of any person, or hasin his
possession or under his control any instrument or article which may be used for the purpose
of such forgery, or

b. by means of intoxication, coercion, fraud or wilful misrepresentation, causes or induces, or
attemptsto cause or induce, any person to emigrate, or enter into any agreement to emigrate,
or leave any place with a view to emigrate, shall be punishable with imprisonment for a
term, which may extend to fourteen years, or with fine, or with both.

83






PRE-DEPARTURE ORIENTATION PROGRAMME:
STUDY OF GOOD PRACTICES IN ASIA

A COMPARATIVE STUDY OF BANGLADESH,
THE PHILIPPINES AND SRI LANKA

A.K. Masud Ali*

* Executive Director, INCIDIN Bangladesh.

85



ACKNOWLEDGEMENTS

Maybelle Gorospe (Philippines), Leelangi Wanasundera (Sri Lanka), and Sakiul Millat Morshed
(Bangladesh) contributed with country reports and provided information on their respective
countries.

The Ministries of Labour and Employment of Bangladesh, the Philippines and Sri Lanka pro-
vided information and data without which this report would not have been possible.

Along with others, | would specialy like to thank Md. Shahidul Hague, Regional Represen-
tative, IOM Dhaka, aswell as Rina Sen Gupta and Umbareen Kuddus of IOM Dhaka.

The study was carried out under the overal direction of Nilim Baruah, Head of the Labour
Migration Service of IOM. Comments on the draft were provided by Nilim Baruah, Sophie
Nonnenmacher and Merliza M akinano.

The study was financed by the Asia Regional Poverty Fund of the Department for International
Development (DFID) in the United Kingdom.

Opinions expressed in thiswork arethose of the authors and do not necessarily reflect the views of the I nternational
Organization for Migration (IOM), DFID or the organizations where the authors are employed.

86



ADB
ALFEA
AMOSUP
ARB
ASCOP
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PRE-DEPARTURE ORIENTATION PROGRAMME:
STUDY OF GOOD PRACTICES IN ASIA

A COMPARATIVE STUDY OF BANGLADESH,
THE PHILIPPINES AND SRI LANKA

SUMMARY

This paper presents a comparative review of the effectiveness of pre-departure orientation pro-
grammesin protecting vulnerable migrants, with aview to highlighting good practicesand lessons
learned. The paper covers Bangladesh, the Philippines and Sri Lanka. 1n most cases, primary
level datawas collected in the capital cities of these three countries. The analysis provided in
this paper depends heavily on areview of secondary sources.

The definition proposed in UNESCO' s International Migration Best Practices Project hasbeen
applied: a practice must be adapted to the political, historic, cultural, social and economic con-
text of the society in question. Moreover, best practices on pre-departure orientation seminars
(PDOS) must have the following characteristics. First, they should be innovative: a best prac-
tice leads to the devel opment of new and creative sol utions to common problems. Second, they
need to make a difference: by creating a positive and tangible impact on migrants’ life and
worlds. Third, they need to have a long-term effect: the results must be sustainable. Finally,
they need to have the potential for replication: a best practice can serve as an inspiration to
generate policies and initiatives elsewhere. The paper aso adopts an operationa definition by
which apracticeisidentified asagood practice, even if one or more of the above mentioned four
criteriaare not met.

PDOS programmes can be further strengthened by other measures. For example, governments
running PDOS programmes need to create decentralized offices around the country and to im-
prove the popularity, flexibility and accessibility of their programmes.

Mechanisms for implementing governmental programmes need to be properly oriented with
regard to the government’ srole and responsibilities vis-avis migrant workers (in both countries
of origin and countries of destination). Information delivered through PDOS should reflect the
activities of delivering authorities. The language of communication, both in the classroom and
in printed and electronic materials, should be context- and client-specific.

The PDOS curricula should include a general discussion of migrants' and workers' rights, even
though knowledge of their rights can only be effectiveif overseasworkersare given information
and support in having these rights respected. Although governments have arole to play, NGOs
are often better placed to deal with these issues.
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Similarly, in order to accommodate the varied needs and availability for different categories of
migrant workers, consideration should be given to tailoring PDOS curricula in terms of pro-
gramming, with regard to departure dates, and duration.

Existing trendsin migration still maintain gender-specific roles and images of women. To date,
PDOS programmes continue to function within this framework, despite progress in the legal
recognition of equal opportunities for women and men. The challenge now lies in taking a
comprehensive approach to the issue of gender in migration, to avoid perpetuating the concept
that women should be trained to perform their roles according to the needs of men (in the global
sphere), and to empower them to regard migration as away to overcome these stereotypes.

Lastly, the paper underscores the importance of including discussion of reintegration of migrant
workersin the curriculafor PDOS.

1. INTRODUCTION AND METHODOLOGY

This chapter provides the background and rationale for the paper along with an overview of the
methodol ogy.

According to the United Nations, at the start of the 21st century, one out of every 35 persons
worldwideis an international migrant: 2.9% of the world popul ation are migrants (IOM, 2003).
Over the last 15 years, this figure has increased steadily overall, while in Asia, international
migration has grown rapidly over the last two decades. The most significant growth has been
observed in the numbers of temporary labour migrants.

In Asia, the growth of Iabour migration occurred because more and more governments in send-
ing countries, such as Bangladesh, the Philippines, and Sri Lanka, saw temporary labour mi-
gration as a means of reducing unemployment figures and of earning foreign exchange. Many
governments set up special authorities and institutions to supervise the recruitment, remittance
and training needs of labour migrants and, in most cases, these authorities have focused on
ensuring regular migration, development of human resources, and encouraging the payment of
remittances through official channels.

The flow of migrant workers has made a significant contribution to receiving countries and the
arrival of these workers has led to socio-economic development in these countries.® Labour
migrants are now recognized as championsin earning foreign exchangein their home countries.
Thus migration of labour appears to provide awin-win situation for both sending and receiving
countries. However, this picture needs to be re-examined, in light of migrants’ experience at
both ends of the journey.

Experience so far revealsthat the majority of labour migrants are low- and middle-skilled work-
ers who find jobs at the bottom of the market, or who provide labour for jobs which the local
population is not interested in taking. Migration often involves exploitation, abuse and vio-
lation of workers' rights. At the same time, the cost of migration for the worker has increased
over time, with no matching rise in wages. For illegal migrants, the situation is much worse, as
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they, and in some cases regular migrants, fall victim to trafficking in persons. Moreover, while
globalization contributes in liberalizing trade and investment for the globa economy, the re-
verseis observed with respect to international labour migration.

At country level, wherever the private sector isinvolved in recruitment, an increase in fraudu-
lent and unscrupul ous practices has been observed: for example, aborted migration despite pay-
ment in advance, use of irregular methods for unsuspecting prospective migrants, fal se promises
of work and, in the worst cases, trafficking. The manipulation of prospective female migrants
by recruitment agents is facilitated by the fact that the majority are semi-literate rural women
with little or no knowledge of the migratory process. Raising awareness of these problemsis
now considered an important strategy to overcome this vulnerability and to enhance the deci-
sion-making capabilities of female migrants (ILO, 2002b).

Given this situation, sending countries are becoming more and more conscious about the rights
of migrant workersand are beginning to establish policy regimesaimed at better management of
migration, development of human resources, efficient facilitation for emigration, enhanced pro-
tection in recruitment and in destination countries, assistance for families of migrant workers,
better information for migrant workers on remitting income, and planning for reintegration.
From the migrant workers' perspective, pre-departure training, education and counselling con-
stitute an important empowering initiative offered by the state, the civil society and the private
sector and make a significant contribution in all these areas of concerns.

This paper covers all aspects of pre-departure training, education and counselling for migrant
workers and to identify good pr