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EXECUTIVE SUMMARY

This comparative study assesses migration patterns and policy
issues in four of the East African Community Partner States, namely
Burundi, Kenya, Rwanda and the United Republic of Tanzania. The
East African Common Market Protocol (EAC CMP) provides —
under Articles 7, 9 and 10 — for movement of persons, travel
documents and the free movement of workers respectively. At the
continental level, the African Union Migration Policy Framework
for Africa makes recommendations, as policy guidelines, considered
best practices for its Member States in migration management. This
study looks at three specific migration issues, i.e. national policy
frameworks, data management and migrant worker practices.

The study found that most of the Partner States do not have a
migration and/or labour mobility policy framework in place.
Burundi and Rwanda have national migration policies. In Kenya, the
policy is still in draft form, while the United Republic of Tanzania
has incorporated labour migration into the National Employment
Policy. In all the pilot countries, the various national laws primarily
regulate labour migration. It is therefore recommended that Partner
States develop national migration and/or labour migration policies,
and further align them with the African Union’s recommended
frameworks and EAC Common Market mandates.

In terms of data management, all Partner States are engaged in the
collection and management of migration data, generally done by
the immigration department. Most of the data is collected manually
and done by both the border management officials and immigration
officers; all pilot countries also have research institutions — the
statistics offices that conduct periodic surveys and produce
reports including on migrant workers within their country. Other
institutions involved in data management include the investment
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EXECUTIVE SUMMARY

or registry officers for businesspersons; all collect some sort of
data that relate to migrant workers. For example, at entry of the
migrant worker, required information includes name, age or date of
birth, passport details, sex, nationality, marital status, profession,
reason for entry and address; while information from immigration
institutions or registration for work permit of the migrant will, in
addition to the above information sought, include employment
status or and position/designation of the migrant. Some institutions
are responsible for information relating to deaths, births and
national identification cards, while others collect data on population
or census statistics of the country, but all these institutions usually
collect some sort of data relating to migrant workers. Save for
Kenya, the other pilot countries are yet to put in place a more
harmonized data management system among the institutions.

Kenya has an elaborative mechanism for sharing data among its
institutions. First is under the Integrated Population Registration
System (IPRS), which receives data or records from various
registers such as the passport register, aliens register and the citizen
register. It uses a database system linked to other institutions of the
Government; it is important to note that the IPRS is yet to be fully
functional but proves to be the most ideal data management system
at the national level. Secondly, Kenya has established a National
Coordination Mechanism for Migration (NCM), an institutional
framework to coordinate data collection from all institutions and/or
agencies dealing with migration-related matters in the country. Plans
to fully digitize data collection services and processes for efficiency
and effectiveness of the departments under the Ministry of Interior
and National Government Coordination are underway. The NCM
has proven to be an effective platform for learning about existing
data sets that are available at the government level, as well as identify
points of duplication. The IPRS and NCM, once fully functional, will be
a best practice that other EAC Partner States can emulate to foster
effective data sharing both at intra- and inter-institutional levels.

X
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At the inter-EAC level, data management can be enhanced through
the One-Stop Border Post (OSBP) arrangement. The East African
Community One Stop Border Posts Act, 2016 provides a legal
framework to support the movement of persons, goods and
services. The OSBP concept allows for border management for the
movement of persons that in turn facilitates movement of workers.

The final section on migrant worker practices collects testimonials
from migrant workers to determine their experience in the host
Partner State. The EAC CMP is a very ambitious agreement among
the Partner States that was aimed at, among others, removing
all barriers to trade in a progressive manner, and ensuring free
movement of persons, including workers in the community.

In Burundi, migrant workers are expected to comply with the
laws of Burundi and, upon entry into the country, are expected to
possess a visa, work permit or residence permit. On application for
a work permit, the employer is expected to pay 3 per cent of the
salary as permit fees. The migrants interviewed indicated challenges
in the processing of these permits. Save for in the law, there were
no clearly published guidelines for the procedure used in acquiring
work permits, neither was the duration indicated. In general, though,
the survey respondents indicated that they were treated fairly at
the workplace, and no discrimination against migrant workers
was reported.

Kenya and Rwanda recognize the use of machine-readable national
identification cards, an arrangement agreed upon in the Northern
Corridor Integration Project. Migrant workers are required to
comply with the immigration and labour laws of Kenya prior to and
upon being issued with a work permit. According to the responses
from selected interviewed stakeholders in the government ministries
and authorities, the country prefers receiving migrant workers under
the class of skilled workers. Migrant workers under Kenya’s labour
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laws are afforded equal protection before the law and can seek both
administrative and judicial remedies for violation of any labour rights.

Rwanda has waived visa fees and residence permit fees for EAC
citizens, as well as implementation of the dependents’ right to seek
any employment not necessarily on the Occupation Demand List.
The procedure for obtaining work permits has also been made easier
for all foreigners, but even more preferential is the fact that Rwanda
allows EAC citizens to enter Rwanda for up to six months to look
for employment opportunities. All respondents agreed that the
application process for permits was relatively easy. Migrant workers
in Rwanda can freely change jobs (save for the public sector), hold
retirement benefit scheme with similar benefits as the locals, own
property for business such as land and office complex, pay taxes
at the local or residence rate and join labour union(s). All migrants
interviewed had no major challenges or difficulties in the treatment
by their employers or by the Government.

In the United Republic of Tanzania, there are different treatments
accorded to skilled and uncertified elementary EAC migrant workers.
The commitments made by the United Republic of Tanzania on the
free movement of workers under the EAC CMP give preference to
skilled labourers only, thus uncertified elementary labourers are not
accommodated by any law in the United Republic of Tanzania and
cannot therefore easily obtain work permits. For skilled labourers
to be able to work in the United Republic of Tanzania, EAC citizens
and all other migrants are required to apply for residence permit
and work permit. All applicants for residence permits must first
obtain a work permit from the Labour Commissioner under the
Ministry of Labour, except those entering the country for other
purposes, such as studies, research, attending court case and retired
persons. Respondents also highlighted the need to make the process
transparent; in some cases, labour commissioners will ask for
additional documentation not indicated at the time of application,
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which causes delays in process of the permits. The United Republic
of Tanzania implemented a reduction of residence permits fees for
citizens of EAC Partner States compared to other migrants such
that EAC citizens pay half of the amount paid by other foreigners
when applying for residence permit.

In July 2014, a process by the EAC Secretariat to harmonize
classification for issuance of work and residence permits procedures
and fees commenced; Regulation 6(9) of the CMP Annex Il requires
Partner States to harmonize work and residence permit fees. This
process has not been concluded, and therefore no such harmonized
policy is in place. However, of the countries in this study, only two
— i.e. Kenya and Rwanda — decided to waive work permit fees for
all EAC citizens. With the absence of a regional migration policy
governing labour migration in the EAC, the internal policies and laws
of each Partner State relating to the entry and employment of other
EAC Partner States citizens govern labour mobility within the EAC.
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INTRODUCTION

The East African Community (EAC) is composed of six countries,
namely Burundi, Kenya, Rwanda, South Sudan, Uganda and the
United Republic of Tanzania. In 2015, the region was estimated to
have a population of over 145.5 million people, and a gross domestic
product (GDP) of about USD 147.5 billion." As the region intensifies
efforts to achieve its integration milestones, specifically within the
context of the EAC Common Market Protocol (CMP), cross-border
movement of labour has made labour migration a pertinent issue
for the Partner States. This is with specific regard to the need for
developing appropriate policies, harmonizing such policies and
addressing existing gaps on data collection and availability for policy
formulation. Indeed, the “free movement of persons is a key pillar
of economic integration and development” as it “ensures availability
of skills and labour where needed to spur investment and economic

development”.2

In 2010, the International Labour Organization (ILO) estimated that
there were approximately 19.3 million migrants in Africa, of which
8.4 million were classified as migrant workers.> The importance of
labour migration is therefore recognized at international, continental
and sub regional levels, with initiatives being undertaken to enhance
formulation of effective labour migration policies based on effective
collection and availability of labour migration data at all levels.

1 East African Legislative Assembly, Facts and figures (n.d.). Available from www.eala.org/assembly/
category/facts-and-figures (accessed November 2017).

2 African Union Commission, International Labour Organization, International Organization for Migration,
United Nations Economic Commission for Africa (AUC-ILO-IOM-ECA), Labour Migration Governance
for Development and Integration in Africa: A Bold New Initiative, Programme brief (2015), p. 4. Available
from www.ilo.org/wemsp5/groups/public/---africa/documents/meetingdocument/wcms_345393.pdf

3 International Labour Office (ILO), International Labour Migration: A rights-based approach (ILO, Geneva,
2010), p. 17.
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At the global level, the 2030 Agenda on Sustainable Development,
which came into force in January 2016, has entered in all the 17
Sustainable Development Goals, the aim to protect human rights of
all people and reduce poverty in a sustainable manner by the year
2030.* The ambitious goals and targets of the UN are intertwined
with the vision for a world free of poverty, hunger, disease and want,
where all life can thrive; a world of universal respect for human
rights and human dignity, the rule of law, justice, equality and non-
discrimination; of respect for race, ethnicity and cultural diversity;
and of equal opportunity permitting the full realization of human
potential and contributing to shared prosperity; and a world where
each country enjoys inclusive and sustainable economic growth and
decent work for all. All arms of the United Nations, including the
International Organization for Migration (IOM), are committed to
working towards the achievement of these goals in their mandates.

To begin with are the conventions, which are initiatives intended to
foster the realization of rights of migrant workers under ILO, and
include, among others:

(@ International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (1990), which
stipulates provisions that apply to all migrant workers during the
entire migration process of both the workers and their families;

(b) ILO’s Migration for Employment Convention (Revised), 1949
(No. 97), which among the key provisions, mandates Member
States to make available national policies and laws that govern
migrant workers to other members, as well as provide adequate
information to migrant workers, in particular a transparency
tool to facilitate the process of labour migration; and

4 United Nations, Transforming our world: The 2030 Agenda for Sustainable Development (n.d.).
Available from https://sustainabledevelopment.un.org/post2015/transformingourworld (accessed May
2018).
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() Migrant Workers Recommendation, 1975 (No. 151), which
is a supplementary, and Migrant Workers (Supplementary
Provisions) Convention 1975 (No. 143) with provisions relating
to migrants in abusive conditions and calls for equality of
opportunities and treatment of workers whether or not they
are migrants.

All the above conventions provide for the protection of migrant
workers at different, and in some cases, all stages of the migration
process.

At the continental level, the African Union initiatives are informed
by challenges, such as the lack of implementation of free circulation
regimes, lack of coherence in national labour migration policies, lack
of dialogue and coordination on labour migration among the various
stakeholders, lack of capacity, coordination and policy involvement
on migration by labour institutions and the lack of social protection
and social security for migrants.® In January 2018, the Thirty-second
session of the African Union adopted Protocol for the Establishment
of the African Economic Community Relating to Free Movement
of Persons, Right of Residence and Right of Establishment.® The
Protocol provides, under Articles 14 and 15, for the free movement
of workers and their dependants to be in accordance with the laws
and policies of the host Member State.” Article 18 of the same
Protocol encourages Member States to mutually recognize academic,
professional and technical qualifications of nationals, further looking
to establish a continental qualification framework to promote
movement of persons. Article 19 speaks to the portability of social
security benefits encouraging bilateral, regional and continental
arrangements to enforce the same.

5 AUC-ILO-IOM-ECA, 2015.

6 African Union, Report of the Third Ordinary Session of the Specialized Technical Committee on
Justice and Legal Affairs (EX.CL1076 (XXXII)), Addis Ababa, Ethiopia, 22-26 January 2018; Annex 9.
Enforcement is pending adoption and ratification by some members.

7 lbid, 13.
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Furthermore, Article 25 of the Protocol promotes the cooperation
among Member States on border management systems and data
sharing at the ports or points of entry and exit. The Protocol is a bold
initiative to enhance the free movement of persons (and workers) at
the continental level and provide guidance on its management at the
regional and bilateral levels for the African continent.

The efforts noted above had their genesis in 2001; the then
Organization for African Union Council of Ministers made the
resolution on the establishment of a Strategic Framework for a Policy
of Migration in Africa,® encouraging Member States to work towards
the free movement of people and the development of a strategic
framework for a migration policy. This is, among others, intended to
ensure proper administration of migration-related issues. Accordingly,
the African Union developed the African Common Position on
Migration and Development and a Migration Policy Framework for
Africa (MPFA) in 2006. Both documents acknowledge the challenge
of migration in Africa and make recommendations for addressing
these challenges at national, regional/continental and global levels.

The MPFA was revised in 2017 and adopted in January 2018, but still
maintains a pillar on labour migration management; it also recognizes
migration data and research under its cross-cutting issues. On labour
migration, it advocates for national labour migration policies,
structures and legislation; harmonization of labour migration
policies, regional cooperation and regional economic
integration among others.” On data management, it recommends
strengthening and/or establishing national, regional and
continental capacities for migration research, data collection,
analysis and sharing, and the exchange of best practices;
conducting robust gender-responsive research and enhance

8 Organization for African Union Council of Ministers, Decision CM/Dec 614 (LXXIV) (2001).

9 African Union, The Revised Migration Policy Framework for Africa and Plan of Action (2018-2027)
(African Union, Addis Ababa, n.d). Available from https:/au.int/sites/default/files/newsevents/
workingdocuments/32718-wd-english_revised_au_migration_policy_framework_for_africa.pdf

4
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data collection, acquisition, analysis and accountability
measures at all stages of migration; engendering coordination and
collaboration between national/regional ministries/agencies
responsible for migration and research institutions gathering
migration data; and harmonizing collection of migration data.”
It further calls for the speedy implementation of the Joint Labour
Migration Programme (JLMP), which was adopted by the African
Union in 2015, and seeks to facilitate free movement of workers in
order to promote regional integration and development.

The JLMP objective is to “promote labour migration to support
cross-border investment and to fill the skills gap”' In this
regard, an action plan was adopted with two specific objectives:
(@) strengthening effective governance and regulation of
labour migration and mobility in Africa; and (b) supporting the

implementation of labour migration standards and policy.

The African Common Position on Migration and Development
specifically recommends Member States, among others, to: (a) adopt
a policy on migration; (b) collect all relevant information on the extent
of the migration problem, including through research and surveys;
and (c) improve intersectoral or interministerial coordination and
dialogue on migration by establishing a central body to manage
migration. The MPFA identifies nine thematic migration issues for
Member States, and further makes recommendations to facilitate the
formulation and implementation of national and regional migration
policies.” Three of the thematic issues that are of importance in
this study are labour migration, border management and migration
data. Under labour migration, the framework recommends that

10 African Union, n.d.
11 AUC-ILO-IOM-ECA, 2015:17.

12 African Union, African Common Position on Migration and Development, Executive Council, Ninth
Ordinary Session (EX.CL/277 (X)), 25-29 June 2006, Banjul, The Gambia (2006).

13 African Union, The Migration Policy Framework for Africa (EX.CL/276 (IX), Executive Council, Ninth
Ordinary Session, 25-29 June 2006, Banjul, The Gambia.
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Member States establish “regular; transparent and comprehensive
labour migration policies, legislation and structures at the national
and regional levels”, as well as foster regional cooperation and
harmonization of labour migration policies.”

The framework proposes that establishing regular, transparent and
comprehensive labour migration policies, legislation and structures
at the national and regional levels can result in significant benefits,
such as clearly outlined and achievable objective for management
of remittances, skills transfer and improvement, technology transfer
and satisfaction of important labour market needs, among others.

The recommendations for the framework on National Labour
Migration Policies, Structures and Legislation include the following:
(@) incorporate best practices into national legislation in
particular the ILO Conventions No. 97 and No. 143 and the
International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families; (b) develop
national labour policies, laws and structures/institutions to
build or enhance the national capacity for migration management;
() ensure gender-specific approaches to promote equality
in labour migration management; (d) provide social protection
and social security benefits, such as unemployment insurance,
compensation for employment injury and pension or retirement
benefits for migrant workers; and () enhance labour migration
data collection, analysis and exchange among the countries.

The second strategy under the labour migration was to ensure
“regional co-operation and harmonization of labour migration
policies”;"® that cooperation assists in ensuring systemized and
regular movement of workers responding to supply and demand
needs of the domestic and host States. The key recommendations

14 African Union, 2006a.
15 African Union, 2018b: Annex 9, p. 12.
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advanced here were that Member States: (a) cooperate with the view
of facilitating the free movement of persons; (b) maintain open and
continuous contact and communication to ensure adequate work
conditions in host countries; (c) enhance data collection, analysis and
exchange on labour needs and supply; and (d) harmonize subregional
migration policies.

Thirdly, the strategy proposed is the ongoing process of regional
integration in the continent that must take account of managing
cross-border labour movements within the increasing labour
markets created by the integration.'® The more integration happens
within the continent, the wider the labour market and the more
cooperation will increase among Member States facilitating the
movement of persons and workers. The framework recommends
that Member States within the various regional economic
communities (RECs) consider adopting protocols that achieve
free movement of persons and to establish regional labour
exchanges aimed at facilitating employment of available human
resources of one Member State in another Member State."”

Another thematic area worth noting and of relevance to this study is
border management, which is a key element in any migration system.
In relation to movement of persons, border management’s goal is to
control the movement of persons to facilitate the entry of regular
migrants through legal channels and eliminate illegal border crossings,
human trafficking and smuggling. Border management focuses on
the exit and entry of the persons and must take in consideration
matters of security of the State, the appropriate travel documents
used and the legitimacy of the movement of the person to avert
crimes, such as xenophobia, human trafficking and terrorism."®

16 African Union, 2018b.
17 Ibid, 13.
18 Ibid., 13-14.
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For migration data, African development institutions have noted
the need for sufficient data on the characteristics and conditions
of migrant workers for purposes of formulating appropriate and
responsive economic, labour, enterprise development, investment,
education and social protection policies.' The relevance of migration
data can therefore not be overstated.

The MPFA highlights the lack of migration data as one of the main
obstacles to the effective management of migration, policy and
cooperation.” Systematic collection, analysis and exchange of labour
migration data at both national and regional levels fosters a greater
understanding of migration trends and realities within RECs.?'
This, according to the MPFA, further “serves as a basis for the
development of effective regional migration management policies”,
and the furthering of regional collaboration on migration issues.??
The framework therefore recommends among others:

(@) Adoption of strategies to enhance data collection, analysis and
exchange among and between countries of origin and destination
of migrant workers;?

(b) Harmonization of (sub)regional policies to promote free
movement of persons and right of residence;** and

(9 Enhancement of coordination between ministries and research
institutions gathering migration data.®

19 AUC-ILO-IOM-ECA, 2015:10.
20 African Union, 2006a:29.

21 Ibid, 30.

22 Ibid.

23 Ibid., 12.

24 Ibid.

25 Ibid., 29.
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The African Union Agenda 2063, which is Africa’s vision for the
socioeconomic transformation, builds on the above migration efforts
as it does on other sectoral frameworks in the region. Specifically,
aspiration #2 of the Agenda is “an integrated continent, politically
united based on the ideals of Pan Africanism and the vision of
Africa’s Renaissance”?® Under this aspiration, the continent aims at
establishing an African citizenship and passport, the African Common
Market (by 2025) — under which issues of migration are covered —
and the African Union Free Movement of Persons Protocol, all of
which are expected to promote labour mobility.

At the regional level, the EAC CMP governs migration and labour
mobility in the EAC. Article 10 paragraph 1 obliges Partner States
to guarantee the free movement of workers who are citizens of
the other Partner States, within their territories. Effectively, Partner
States must ensure that workers of other Partner States are not
discriminated against on the basis of their nationality in relation
to employment, remunerations and other conditions of work and
employment. The CMP accords migrant workers the following rights:

(@ Right to apply for employment and accept offers of employment;

(b) Right to move freely within the territories of Partner States for
employment purposes;

(o) Right to conclude contracts and take up employment in other
Partner States;

(d) Right to stay in the territory of a Partner State for employment
purposes;

(e) Right to enjoy freedom of association and collective bargaining
for better working conditions;

26 African Union Commission, Agenda 2063: The Africa We Want, Framework Document, September 2015.

9
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(f) Right to enjoy the rights and benefits of social security accorded
to workers of a host Partner State; and

(g) Right to be accompanied by a spouse and a child.

In order to facilitate labour mobility within the community, Partner
States undertook to harmonize their labour policies, national laws
and programmes and national social security policies, laws and
systems.?” They further agreed to ease cross-border movement of
persons through adopting an integrated border management system,
as well as establishing one-stop border posts (OSBPs).?2 Annex Il of
the EAC CMP contains the Free Movement of Workers Regulations,
which highlight agreed-upon procedures for Partner States, such as:
(@) provision for entry, exit and stay;?’ (b) procedures for acquiring
work permits;*® (c) the movement of dependants;*' (d) employment
of spouse and child of a migrant;*> (e) access to employment
opportunities through a labour market information system;* and
(f) equal treatment in employment.®*

Within the schedule of commitment, Partner States made
commitments to specific categories of workers. The specific
commitments of the pilot countries can be found in Annex | of
this report.

It is critical that in implementing the EAC CMP commitments on
movement of persons, the EAC Partner States create national policies

27 See Article 12 of the East African Community Common Market Protocol.
28 See Article 5 (2) (b) of the East African Community Common Market Protocol.

29 The East African Community Common Market (Free Movement of Workers) Regulations, Annex Il
Regulation 5, p. 34.

30 Ibid., Regulation 6, p. 35.
Ibid., Regulation 6, p. 35.
32 Ibid., Regulation 9, p. 36.
33 Ibid,, Regulation 12, p. 27.
34 Ibid,, Regulation 13, p. 37.

w
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to inform migration within their borders, and even more critical that
these policies are harmonized across the region to ensure that there
is uniformity or equity in the treatment of EAC citizens.

Several initiatives have been made within the context of the EAC
Common Market to foster the free movement of persons and free
movement of workers of the Partner States. In relation to border
management and data management, Article 5(2b) of the EAC
CMP indicates the Partner States’ agreement to ease cross-border
movement of persons and adopt an integrated border management
system. Multiple efforts have been made towards that end; the EAC,
in collaboration with the National IT Industry Promotion Authority
of the Republic of Korea, conducted a study with the objective of
assessing the feasibility of developing a harmonized e-immigration
information system for the East African Partner States.®® This study
was in recognition of the need to adopt necessary accelerated
border control information technology programmes, a common visa
policy, harmonization of policies to deter irregular migration and an
automated immigration information system to coordinate actions
among the concerned departments of EAC Partner States. The
findings were benchmarked against Republic of Korea’s KISS system
(Integrated Passenger Information System) for border management,
as well as the elaborate European Union policies and system known
as the Schengen Information System and the Visa Information System,
which allow the 25 European countries that are part of the Schengen
to share information on both visa and movement of persons in a secure
centralized IT system.* The study also included an implementation
plan to have a harmonized policy, as well as an integrated information
and communications technology (ICT) infrastructure to support data
management and sharing with the EAC border management officials.

35 National IT Industry Promotion Agency, Republic of Korea and East African Community, Feasibility
Study on Developing Harmonized e-immigration Information Systems for the East African Community
(EAC) Region (EAC Secretariat, October 2012).

36 Ibid, 101-111.

11




INTRODUCTION

Secondly, the EAC Regional Strategic Framework for e-immigration
reinforces the EAC Partner States’ commitment to developing an
integrated system for managing and sharing migration data at inter-
State level.*” One of the most notable initiatives is the OSBP, which
is a concept aimed at facilitating the movement of goods and people
across the EAC region by ensuring alignment of legal and institutional
frameworks that support border management at entry and exit
points of the EAC Partner States. The OSBP is specifically provided
for in the East African Community One Stop Border Posts Act,
2016 and accompanying regulations, whose objective is to enhance
trade by ensuring that goods, services and persons move efficiently
through the region.® The concept stems from the African Union
Programme for Infrastructure Development in Africa and Priority
Action Plan that highlights the need and efforts towards addressing
the infrastructure challenges hampering trade in Africa.

In 2004, the EAC — under the Northern Corridor Transit and
Transport Coordination Authority — developed a Transport and
Trade Facilitation Project, which included the development of OSBPs
in the region. The development of the OSBP involved three different
initiatives:

(@) Developing harmonized legal and institutional frameworks and
procedures for the management of the OSBP. This included
amending legal provisions at the national level of each Partner
State; secondly, the various government agencies involved
in border controls — such as the customs authorities, the
immigration control and the standards authorities — need to
operate in coordination with one another. Alignment of work
hours for officials, sequencing of controls and harmonizing

37 East African Community, Regional Strategic Framework for e-immigration 2014/15-2019/20,
August  2014. Available from http:/repository.eac.int/bitstream/handle/11671/1697/final%20%20
e-immigration%20strategic%20framework.pdf?sequence=1&isAllowed=y

38 See Section 3 of the East African Community One Stop Border Posts Act, 2016.
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procedures® and documentation needed in transit all work to
minimize duplication in procedures and reduce transit time for
goods and persons cross the borders.

(b) Secondly, each Partner State needs to demarcate physical
locations at exit points for the construction of infrastructure to
facilitate the OSBP.* Section 7 of the East African Community
One Stop Border Posts Act provides that these demarcations
shall be mutually agreed upon by the relevant Partner States.

(© Lastly, and of equal importance, is the development of ICT
infrastructure to implement an effective OSBP. Section 22 of the
East African Community One Stop Border Posts Act requires
Partner States to develop and implement comprehensive
mandatory ICT at their common borders. Moreover, Section
16(1) allows members to carry out controls by utilizing the
single-window system.*' Needless to say, ICT development at
the OSBP would mostly facilitate movement of persons and in
particular data sharing across the EAC with an integrated single-
window system.

So far, the OSBP has greatly reduced transit challenges especially for
movement of goods by eliminating duplicated processes through the
single window, and also the time spent at the border is dramatically
shorter because of the sequencing of procedures and working hours
of the officials. There is however still room for the application of
or optimizing the “single-window system” for the movement of
persons and its potential to enhance data management and sharing
between the EAC Partner States.

39 Ibid., Section 12 and Section 21.
40 Ibid., Section 7 and Section 39 on harmonization of structures and facilities in control zones.

41 Section 2 of the East African Community One Stop Border Posts Act defines single window system to
mean a “facility that allows parties involved in trade and transport to lodge standardized information
and documents with a single entry point to fulfil all import, export and transit related regulatory
requirements”.
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Data collection and research is essential to understanding and
developing appropriate responses to the labour movement challenges
in the EAC. Accurate, up-to-date data can assist to access the scale
and trends of labour movement within the community to establish
a basic profile of persons moving and where they are moving. The
EAC, recognizing the importance of evidence-based policymaking,
provides for labour force surveys or manpower surveys to be
implemented by the Partner States. Regulation 14(1) of the East
African Community Common Market (Free Movement of Workers)
Regulations mandates the EAC Secretariat to carry out manpower
surveys to enable Partner States in determining available gaps and
skills in the labour market. The surveys have been carried out in
some of the Partner States, while others have not yet acquired the
funds for the same; it is therefore a gap that needs to be filled in the
monitoring of the EAC labour market.

Challenges however remain among EAC Partner States in fulfilling
their obligations on free movement of workers and management
of data, which are in line with the recommendations of global and
continental frameworks. This report therefore makes an in-depth
analysis of labour migration policy framework, migration data
collection and management systems, and the migration practices in
the selected pilot EAC Partner States. It makes recommendations
for Partner States to: (a) develop labour mobility specific policies;
(b) enhance the existing structures and the laws that implement the
policies; (c) enhance the availability of migration data for evidence-
based policymaking within the EAC; and (d) sensitize EAC citizens
of their rights or freedoms for labour mobility in the region and
the obligations of Partner States to the migrant workers and their
dependants.
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PURPOSE AND SCOPE

IOM is supporting labour mobility in the EAC through this study
to contribute to better-informed decision-making and enhance
technical expertise on migration management in all EAC Partner
States. IOM, through Arcadia Advocates, has undertaken this
comparative study of existing gaps in the national policy frameworks
on labour migration, while investigating migration data management
and migrant worker practices in four pilot EAC Partner States —
Burundi, Kenya, Rwanda and the United Republic of Tanzania.

SPECIFIC OBJECTIVES OF THE STUDY

The study investigates the policy frameworks, institutional
frameworks and coordination mechanisms at both the national and
regional levels:

National Policy framework: This study captures all the existing
national migration policies and labour mobility policies in each State
and incorporates the best practices for policy formulation. It also
investigates the basis of the policy, the stakeholders involved in the
formulation of the policy and the institutions implementing the
policy. Importantly, it seeks to determine whether the national policy
framework responds to continental and regional recommendations
and commitments on migration and labour mobility.

To conduct an in-depth analysis of migration data management:
The study investigates the data collection and management systems
in the four pilot countries specifically data collection/gathering,
processing/analysis, dissemination/reporting and exchange/sharing
the following four levels:

(@ Intra-institutional (across divisions or units within the same
government ministry, department or agency);
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(b) Inter-institutional (between government ministries, departments
and agencies);

(¢) Inter-State (cross-border level); and
(d) Intraregional (EAC level).

Migrant worker practices: Another objective of this study is
to perform a diagnostic of the state of affairs in relation to the
treatment of migrant workers. The section is based on the surveys
conducted on migrants from other EAC Partner States working in
the four pilot countries. It highlights the following: (a) conditions for
entry of migrant workers; (b) requirements that must be met by a
migrant worker before taking up employment; (c) opportunities of
migrant workers in the migrant State; and (d) challenges faced by
the migrants. It is important to note that this section entails specific
experiences of the surveyed migrants and may differ from one
migrant to the other. In surveying the migrants, efforts were made
to include migrant workers from each of the EAC Partner States.

A final objective is to identify gaps in the national policy framework,
data management and migrant worker practices, as well as make
recommendations to address them.

METHODOLOGY

This comparative study was conducted following a methodology
prescribed by IOM to ensure maximum stakeholder consultation
on the three main issues under study. The methodology and study
process described below was applied to the four pilot countries.
This methodology was explained and highlighted to IOM in the
Inception report that was submitted on 10 April 2017.
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Data gathering and review: The first step in this study was
the preliminary desktop research, which developed a baseline
for consultation meetings and the questionnaires applied at data
gathering.

This process integrated analysis and review of existing relevant
regional documents, such as the African Union MPFA, the EAC
Treaty and the EAC CMP, various EAC reports and acts dealing with
labour mobility, as well as national documents, such as government
policies, laws, rules and regulations and existing country reports on
matters of migration. Questionnaires developed thereunder were
subjected to comments at the stakeholder planning meeting in the
pilot countries.

Stakeholder planning meetings and consultations: In
collaboration with the country offices of IOM in the pilot
countries — Burundi, Kenya, Rwanda and the United Republic of
Tanzania — consultations and field interviews were conducted with
the relevant government and non-governmental stakeholders,
as well as individual actors. The stakeholder consultations were
preceded by a one-day stakeholder planning meeting that involved
stakeholders from different government and civil society, such as the
migration departments or ministries, border management officers,
representatives from the labour office or ministries, officers from
investment authorities and ministries, statistics officers, civil society
officers and in some cases, international organizations working with
migrants and refugees.

At the planning meetings, the study methodology and objectives
were explained to the stakeholders, and draft questionnaires were
presented for comments. National consultants were then engaged
to conduct surveys, part of which was done during the stakeholder
planning meetings with follow-up face-to-face data collection
thereafter. A part of the survey also involved migrants from the
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region of varying education or skill levels, as well as the varying
sectors of the economies.

Stakeholders were interviewed using structured questionnaires
developed for obtaining information on the mandates of the
institutions on migration, their data collection and sharing mechanisms
and the experiences of migrants in the survey jurisdiction. A detailed
list of stakeholders can be found in Annex Il of this report.

Limitations: The analysis in this report has various limitations that
must be taken note of; to begin with, the pilot study was approved
for only four of the six EAC States. Therefore, the two countries,
Uganda and South Sudan, have not participated in the surveys; this
also means that a comprehensive analysis of the region was not
possible.

Secondly, one of the main themes of the study is the migrant worker
practices in the pilot countries. This part of the study required both
qualitative and quantitative analysis. The consultants faced many
difficulties; in particular, it was difficult to obtain data from migrants,
especially the undocumented migrant workers, for fear of being
disclosed, while other respondents were simply skeptical about
the use of the information they provided. The survey respondents
were promised anonymity so that their identity is protected in the
participation of the study.
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KEY FINDINGS

CHAPTER I: NATIONAL POLICY
FRAMEWORK

Global, continental and regional frameworks all encourage countries
to develop policies on migration and labour mobility. This is a best
practice and usually a starting point for addressing the challenges of
labour migration. Also encouraged is the harmonization of migration
and labour policies within the context of regional economic
integration. This section investigates whether the pilot countries
have a migration policy and/or labour mobility policy, as well as the
scope or subject matters dealt with in the policies. The scope and
subject matter of the policies is based on continental and regional
recommendations or obligations of Partner States as contained in
the African Union Migration Policy for Africa and the EAC CMP
respectively. The broad themes discussed are as follows:

National labour migration policies, structures and legislation:
These give basis for implementing continental- and regional-level
commitments that relate to migration and labour mobility. They
should be comprehensive and gender responsive, for example, by
addressing challenges of women migrant workers.

Regional cooperation and harmonization of labour migration
policies: Both the African Union MPFA and the EAC CMP*
recommend that Member States review and/or harmonize their
labour policies, national social security policies, national laws,
programmes and systems to facilitate the free movement of labour,

42 See Article 12 of the East African Community Common Market Protocol.
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for example, by providing visas on arrival for all citizens of other
Member States.*

Free movement of workers: Article 10 of the EAC CMP provides
that citizens of Partner States are free to move within the community
for purposes of work, and that they should not be discriminated
against with regards to employment, remuneration and other
conditions of work and employment. This also includes enjoying the
benefits of social security in the host Partner State and the right to
be accompanied by a spouse and child.

Border management: This is important not only for security
reasons, but in this context, for facilitating free and better movement
of goods and services across borders. It addresses aspects of OSBPs,
working hours, data collection systems and others.

Finally, the section also looks at the consultative process and
coordination among stakeholders in developing and implementing
the policies, as well as identifies gaps and makes recommendations
for the identified gaps.

*
x = ‘ BURUNDI

Burundi acceded to the EAC in July 2007, together with Rwanda,
and is the second smallest country in the EAC, geographically
covering approximately 27,834 km? and bordered by Rwanda, the
United Republic of Tanzania and Democratic Republic of the Congo.
Economically, it has the lowest GDP, i.e. USD 3.007 billion in 2016
and has a population of approximately 9.9 million as at 2017.%

43 In Article 5.2(c) of the EAC Common Market Protocol, Partner States agree to “remove restrictions on
movement of labour, harmonise labour policies, programs, legislation, social services, and provide for
social security benefits and establish common standards and measures for association of workers”.

44 World Bank, World Development Indicators: Burundi (n.d.). Available from https://data.worldbank.org/
country/burundi (accessed January 2018).
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Burundi has a national policy framework on migration. The National
Migration Policy of the Republic of Burundi was developed in 2015
through an inter-ministerial committee on migration chaired by the
Ministry of Home Affairs and co-chaired by the Ministry of Public
Security. The process, however, was spearheaded by the Ministry
of Home Affairs and Patriotic Education and the Ministry of Public
Security, which are in fact charged with the overall responsibility of
managing migration issues in Burundi. The Policy was developed “to
deal with international migration, and issues related thereto such
as regular and irregular migration, border management, Burundian
travel documents, the Burundian diaspora, the links between
migration and development, security and regional integration”.*

In the policy, Burundi demonstrates its commitment to the regional
and continental frameworks in Strategy 5.2. It states that the policy
was developed in line with, among others, the African Union MFPA
(2006) and the EAC CMP. While the policy addresses migration
issues of all foreigners, it takes specific note of the EAC CMP
and commits to implementing its provisions, specifically on free
movement of labour, rights of stay and establishment, as well as
strengthening inter-State cooperation to promote free movement
of labour within the EAC.#*

Strategy 2 of the policy provides for border management and
recognizes the need to facilitate movement of people and goods
through the following: (a) reducing transit time; (b) longer hours of
operation; (c) establishing OSBPs; (d) harmonizing operating hours
of OSBPs with neighbouring Partner States; (e) fast communication
between OSBPs and the immigration headquarters; and (f) fast data
entry and processing.

45 See Government of Burundi, National Migration Policy of the Republic of Burundi (Government of
Burundi, Bujumbura, 2015), p. 7.

46 Ibid., 17.
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According to Strategies 4.1 and 4.2, Burundi allows for entry and
stay of foreigners, including nationals of other EAC Partner States
who do not require visas at entry but are granted an entry pass of up
to six months. Indeed, the migration policy provides for preferential
treatment of migrants who are going to improve the livelihood of
Burundians by creating jobs, or those who have qualifications not
possessed by nationals. Generally, such migrants are required to
have visas, whose cost and validity is determined by the competent
authorities. For EAC citizens, however, Strategy 4.3 provides for
visa waivers by maintaining the right of EAC nationals to move and
reside in Burundi without a visa; instead, EAC citizens are given an
entry pass but must travel with a valid travel document, such as a
national passport or an EAC passport. Burundi is yet to enforce
the machine-readable identity cards as valid travel documents for
East Africans.

In terms of work permits, foreigners (including citizens of EAC
Partner States) are required to apply and pay for work permits.
Strategy 7.2 provides that the relevant authorities will determine the
procedure for granting such work permits. Pursuant to Regulation
6(9) of Annex Il of the EAC CMP, this would require that work
permits be issued in accordance with the harmonized classification
of work permit and forms, fees and procedures as may be approved
by the Council. There is therefore a commitment by Burundi to
harmonize work permit acquisition procedures to facilitate the
movement of EAC workers into its territory.

The policy contains provisions on migration and gender issues.
In Strategy 10.2, it provides that government programmes on
migration must consider the gender aspect and pay attention to and
leverage the roles of men and women in the migration process. It
specifically provides against all forms of discrimination, exploitation
and violation of women in the migration process. Thus, Burundi
national migration policy seeks to be gender responsive.
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Burundi’s national migration policy allows for updating of the legal
framework on migration.*” It highlights the importance of reviewing
and strengthening the country’s legal framework for purposes
of filling any existing gaps and updating it to respond to evolving
continental and regional frameworks. To this end, it provides that
the review of the national legal framework must be done with the
aim of harmonizing it with the Treaty for the Establishment of the
East African Community and the EAC CMP.

With regards to implementation of the policy. Strategy 5.2 recognizes
that its implementation requires the involvement of various
institutions, such as the Confederation of Trade Unions of Burundi
(Confédération des Syndicats du Burundi, COSYBU), Ministry of
the Presidency in charge of EAC Affairs, Institute of Statistics and
Economic Studies of Burundi (Institut de Statistiques et d’Etudes
Economiques du Burundi, ISTEEBU), Ministry of Public Service
and Labour (MIFOTRA), Ministry of Youth, Ministry of Foreign
Affairs, National Commission on Human Rights and Association
of Employees of Burundi (AEB). However, there is no proper
implementation and circulation of the policy, evidenced by the fact
that the majority of the above stakeholders, including some who
attended the consultation meeting, are not aware of its existence.

As previously mentioned, the National Migration Policy of the
Republic of Burundi largely addresses itself to international migration
issues. While it addresses some issues related to labour migration,
there are still many gaps on labour migration. It is, however, important
to note that Burundi is in the process of developing a labour-specific
policy that will address such issues.

47 See National Migration Policy of the Republic of Burundi, p. 42.
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Gaps

The National Migration Policy does not pronounce itself on issues
of social security benefits for migrant workers.

Recommendations

The process of developing the Labour Migration Policy should be
fast-tracked, while ensuring that it responds to labour issues not
just for Burundians, but for EAC citizens and all other foreigners.

The development of the Labour Migration Policy must be
consultative and engage all stakeholders concerned.

KENYA

Kenya is one of the founding members of the EAC. It also is one of
the bigger Partner States covering 580,367 km? bordered by the
United Republic of Tanzania to its south, Uganda to its west, Ethiopia,
Somalia and South Sudan to the north and the Indian Ocean to its
east. Of the six EAC Partner States, Kenya has the highest GDP at
USD 70.529 billion, making it the largest economy in the region.* By
2017, Kenya’s population was estimated at 46.7 million.*

Kenya has no labour migration specific policy in force, but efforts are
ongoing to develop a National Labour Migration Management Policy
that will incorporate mandates of the Government of Kenya to the
EAC CMP movement of workers and border management initiatives

48 World Bank, World Development Indicators: Kenya (n.d.). Available from https://data.worldbank.org/
country/kenya?view=chart (accessed March 2018).

49 International Monetary Fund  (IMF), Report for selected countries and subjects
(n.d). Available from www.imf.org/external/pubs/ft/weo/2016/01/weodata/weorept.
aspx?sy=2010&ey=2017&scsm=1&ssd=1&sort=country&ds=.&br=1&pr1.x=58&pr1.
y=17&c=618,714,733,738,746,664&s=NGDPNGDPD,NGDPDPC,LP&grp=0&a (accessed January 2018).
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that are already underway. In addition, a draft National Migration
Policy for Kenya is in the pipeline, and the National Coordination
Mechanism on Migration (NCM) is spearheading it. The NCM
completed the Draft National Migration Policy for Kenya following a
stakeholders’ meeting in March 2017 that awaits validation.

The policy is intended to facilitate the management of “labour
migration for the benefit of migrant workers and their families”, as well
as “provide up to date labour market information on development
of human resource development policies and strategies”*® The draft
policy outlines a comprehensive prescriptive framework to guide
migration management in Kenya. Within the context of this study,
however, the analysis is based on other national legal instruments
that address migration and labour mobility.

Currently, in absence of a national policy, the regulation of migration
and data collection is guided by the national laws, regulations and
other legal instruments. These primarily include the following:
(@ Constitution of the Republic of Kenya, 2010; (b) Citizenship
and Immigration Act, 2011; (c) Kenya Citizenship and Immigration
Regulations, 2012 (as amended in 2016); (d) Kenya Citizens and
Foreign Nationals Management Service Act, 2011; and (e) Statistics
Act, 2006. Additionally, labour laws — such as the Employment Act,
2007; Labour Relations Act, 2007; Labour Institutions Act, 2007;
Occupational Safety and Health Act, 2007; Industrial Court Act,
2011; and the Work Injury Benefits Act, 2007 — lend themselves to
addressing migrant labour issues. Within this context, therefore, it
should be noted that the general labour laws of Kenya apply to both
citizens and migrant workers equally. On the basis of this, it may be
concluded that Kenya does not discriminate against migrant workers
from other EAC Partner States.

50 IOM, Migration in Kenya: A Country Profile 2015 (IOM, Nairobi, 2015), p. 115. Available from https:/
publications.iom.int/books/migration-kenya-country-profile-2015
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There are, however, some provisions that are specific to migrant
workers; for example, Section 5 (1)(b) of the Kenya Employment
Act of 2007 provides against discrimination of migrant workers.
It provides that the Minister of Labour, Labour officers and the
Industrial Court have the responsibility “to promote and guarantee
equality of opportunity for a person who is a migrant worker or a
member of the family of the migrant worker, lawfully within Kenya”.
Thus, migrant workers, including nationals of EAC Partner States,
may conclude contracts and take up employment in accordance
with the contracts, national laws and administrative procedures
without any discrimination and enjoy the freedom of association and
collective bargaining for better working conditions in accordance
with the national laws of Kenya, as provided by Article 10.3 of the
EAC CMP.

The legal provisions of the laws afford equal treatment to both
national and non-nationals in respect to contributory social security
benefits.>' Kenya’s 2011 National Social Protection Policy®* recognizes
the international (ILO) and regional instruments on the protection
of rights of workers, including migrant workers, providing for equal
access to social security and protection for all workers in Kenya.
The equal access to social security in the law is traced right from the
Constitution of Kenya, 2010,> through other plethora of laws, which
include the following: (2) National Social Security Fund Act, 2013;>*
(b) National Hospital Insurance Fund Act, 1998;> (c) Pensions Act

51 C. Van Panhuys, S. Kazi-Aoul and G. Binette, “Migrant access to social protection under Bilateral Labour
Agreements: A review of 120 countries and nine bilateral arrangements”, Extension of Social Security
Working Paper No. 57 (ILO, Geneva, 2017), p. 67.

52 Ministry of Gender, Children and Social Development, Kenya National Protection Policy, June 2011
(Ministry of Gender, Children and Social Development, Nairobi, 2011), p. 2.

53 Article 43 (1)(e) guarantees that “Every person has the right — to social security”.
54 Act No. 45 of 2013 [Revised Edition 2014].
55 Act No. 9 of 1998 [Revised Edition 2014].
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(Cap. 189);>¢ (d) Retirement Benefits Act (Cap. 197);>” and (e) Social
Assistance Act, 2013.%8

The Department of Immigration Services under the Ministry of
Interior and Coordination of National Government has the mandate
to: (a) formulate the national migration policy and review immigration
laws and regulations; (b) control and regulate entry and exit of all
persons; (c) removal of prohibited migrants; and (d) issuance of
Kenya passports and other travel documents, entry permits and
visas, as well as work permits and passes. The Department is also
the key enforcement body of immigration laws and implementation
of related policies in Kenya. This, however, is done in collaboration
with other government ministries, departments and agencies.

4

Gaps
The national migration policy is still in draft form and undergoing
the legal process, thus, not at the stage of implementation.

Non-existence of a national labour mobility (specific) policy.

Recommendations
Kenya should fast-track the finalization of a national migration policy.

Fast-track the development of the National Labour Mobility
Management Policy to govern all labour workers and must
pronounce itself on the EAC mandates of movement of workers,
social security and its portability, protection of rights of workers and
their dependants and all the best practices recommended for labour
migration policy.

56 Revised Edition 2012 [Cap 189 — 1986].
57 Revised Edition 2012 [2010].
58 Act No. 24 of 2013.
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RWANDA

Rwanda joined the EAC in 2007. It is the smallest country in the
EAC, covering approximately 26,338 km? of land and bordered by
Uganda, Burundi, the United Republic of Tanzania and Democratic
Republic of the Congo.*® Rwanda’s population is recorded at 11.9
million in 2016, and it has a GDP of USD 8.376 billion.°

The National Migration Policy and Strategy 2008 that was developed
by the Directorate General of Immigration and Emigration (DGIE)
currently guides Rwanda’s migration. The policy was drafted with
input from key stakeholders, including the Ministry of Public
Service and Labour, Ministry of Foreign Affairs and East African
Community, Ministry of Local Government, Ministry of Trade and
Industry, National Intelligence and Security Service, Rwanda Office
for Tourism and National Parks, Rwanda Revenue Authority and
Rwanda Development Board (RDB), as well as the labour unions
and the Rwandan diaspora.

The policy was developed in line with both national and international
development plans and strategies, such as the Vision 2020; National
Investment Strategy; Economic Development and Poverty Reduction
Strategy at the national level; and the Millennium Development
Goals, the New Partnership for Africa’s Development and Migration
for Development Programme at the regional and international levels.
The policy thus complements the key principles of these strategies.

The National Migration Policy pronounces itself on issues, such as
border management, labour migration, residency and the institutional

59 World Bank, World Development Indicators: Rwanda (n.d.). Available from https://data.worldbank.org/
country/rwanda (accessed August 2018).

60 IMF, nd.
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framework for migration, as well as providing strategies through
which the policy actions can be implemented or achieved.

On labour migration, the Policy is designed to attract skilled labour
both from the region and internationally, in order to meet the skills
gaps in Rwanda. Pursuant to Section 4.2 of the Policy, this is achieved
by offering preferential treatment to skilled workers in professions
or sectors that were identified to have gaps in the economy.

Secondly, the Policy is meant to attract and facilitate foreign
investments in Rwanda by creating favourable climate for investment
in areas that will ultimately improve the economy. It aims at
facilitating entry and residence of skilled migrants in accordance with
the country’s labour policy and the Occupation Demand List (ODL).
It is therefore aligned with the National Employment Policy, the aim
of which is to implement a more integrated labour structure of both
the locals and foreigners in the country.

On residence, the policy provides for best practices on temporary
residence, residence of dependants and permanent residence.*'
Therefore, subject to national conditions, foreigners may take
up permanent or temporary residence in Rwanda, as may their
dependants.

Section 4.11 of the Policy covers border control and management
issues. It seeks to adopt best practices for border control, such as
the following: (a) incorporating modern solutions for border control;
(b) effectively handling the issuance and verification of passports,
visas and other travel documents; and (c) facilitating movement
of citizens and visitors alike. Furthermore, the Policy ensures the
establishment and gazetting of OSBPs, for purposes of providing
convenient and expeditious clearance of people and goods crossing
Rwanda’s borders.

61 See Sections 4.4, 4.4 and 4.6 of the National Migration Policy and Strategies for the Republic of Rwanda.
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DGIE handles all migration matters in the country. These include
managing the border posts, handling applications and issuance of
visas, permits, nationality, passports and residence cards. Together
with MIFOTRA, DGIE and other key stakeholders are currently
developing a national policy on labour mobility. The development
of the policy has been consultative thus far, with officials from
government institutions working on labour, investment and migration
issues, trade unions or workers and employers’ organizations and
individual migrants being consulted in the process. The policy is
pending approval from the Cabinet and aimed at supporting the
National Migration Policy and Strategy of 2008 as a comprehensive
policy governing labour migration in the country.

The Draft National Labour Mobility Policy has three main objectives
of relevance to this study. These objectives are: (a) ensure better
governance and regulation of labour mobility; (b) promote and
support migration of skilled men and women to secure work
environments where protection of their human rights is upheld
to the highest standards; and (c) provide effective protection and
services to migrant workers and their families. Of critical importance
is the fact that the Policy is aimed at mainstreaming labour mobility
issues into national development plans, strategies and district action
plans. This will facilitate in general labour mobility by providing for
challenges, such as the transferability/mobility of social security
contributions by migrants leaving the country and securing the work
environment of migrants by protecting their rights and those of the
dependants.

Rwanda boasts of national strategies and programmes that facilitate
labour mobility especially for the citizens of other EAC Partner
States. One key initiative in Rwanda is the ODL, developed in 2013
following Ministerial Instruction No. 003/19.18 of 04/04/2013, which
mandated MIFOTRA to create the ODL. Article 2 of the Ministerial
Instruction defines ODL to mean “the list of occupations for which
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skills are lacking or in short supply on the labour market”. The scope
of the ODL under Article 3 provides that the list applies to the
following:

(@) All foreigners seeking employment in Rwanda on individual basis;

(@) Foreigners whose countries of origin have signed agreements
with Rwanda in regard to other specific occupations; and

(@) Citizens from EAC, who shall use the procedures provided for
by the Common Market Protocol while seeking employment
on occupations that are liberalized under the Protocol and
mentioned by the ODL.

The ODL provides favourable treatment to foreigners with the
required skills seeking employment in those sectors. DGIE uses this
list for the issuance of work permits, and if a foreigner applies for
a work permit and has the qualifications or is being employed in
any of the ODL sectors, a three-year renewable work permit is
granted, rather than two years for the other employment not within
the ODL. Article 5 of the Ministerial Instruction provides for an
annual update of the ODL list, which is annexed to the Instructions;
however, the ODL update is still in progress and preceded by a
labour force survey that informs the directorate of what skills gaps
still exist in the labour market.

All the laws and policies relating to the immigration in Rwanda have
been harmonized with Rwanda’s commitments in the EAC CMP.
Parts of the laws reviewed include the labour laws that also apply
to migrant workers without prejudice. For example, foreign workers
are allowed to join a trade union, have their social security savings
within the Rwandan savings schemes and apply for and move jobs
as they please. The migrant workers are also protected against
exploitation and can use the legal system to seek redress for any
abuse by the employer.

31




KEY FINDINGS

Rwanda conducts a labour force survey, as well as the Integrated
Business Enterprise survey twice every year. Both surveys are
conducted by the National Institute of Statistics of Rwanda (NISR).
Rwanda’s labour surveys are meant to provide information regarding
the availability of jobs in the country that require skills from other
EAC countries to fill capacity gaps. The Ministry of Labour is
responsible for providing updates of the survey.

It is also important to highlight that the Rwanda Education Board
and Higher Education Council are mandated to provide certificates
of recognition for academic and profession qualifications of other
EAC citizens and foreigners. Moreover, Rwanda also has the special
permit for semi-skilled workers and artisans who are nationals of
the EAC, therefore encouraging the movement of workers in all the
varying skill levels.®2

4

Gaps
The Rwanda National Policy on Labour Mobility is still in draft.

The existing National Migration Policy and Strategy does not provide
for transferability of social security funds for the EAC migrant workers.

The National Migration Policy and Strategy makes no mention of
harmonizing the policy with EAC developments.

Recommendations

Fast-track the draft National Policy on Labour Mobility.

62 Permit H4 requires evidence of job experience of a minimum of two years or certificate from previous
employment as testimony of special skills and applies to workers, such as mechanics and hairdressers.

32



Comparative Study on the Free Movement of Workers in Select East African Community
Countries: Burundi, Kenya, Rwanda and the United Republic of Tanzania

UNITED REPUBLIC OF TANZANIA

The United Republic of Tanzania is the largest country in the EAC
with a landmass of 947,300 km? and has a population of 54.5 million
million people. The United Republic of Tanzania is also a founding
member of the EAC and has a GDP of USD 47.34 billion.®® It is
bordered by the Indian Ocean, Kenya, Uganda, Rwanda, Burundi,
Zambia, Malawi and Mozambique. The United Republic of Tanzania
is a union of Tanganyika and Zanzibar and has migration issues dealt
with at the union level, while labour issues are not part of the union
matters. They are therefore dealt with separately/as individual States
i.e. Mainland Tanzania and Zanzibar.*

The United Republic of Tanzania neither has a labour migration
specific policy nor a general policy governing migration; however,
migration practices are informed by other national laws, directives,
labour, employment and investment policies and international labour
migration/human rights standards, as well as the EAC Treaty and
CMP at the regional level.

The United Republic of Tanzania has taken considerable efforts to
enhance the employment policy to incorporate issues regarding
labour migration, and all stakeholders, including migrants, were
consulted in the development of this policy. The policy now awaits
government approval before being published. Currently, there
is no stand-alone labour migration policy existing in the country,
therefore, matters relating to migrant labour are addressed by the
employment policy and the Employment and Labour Relations Act,
2004, as well as the Non-Citizens (Employment) Regulations, 2016.

63 Government of the United Republic of Tanzania, National Bureau of Statistics, 2016 Tanzania in Figures
(National Bureau of Statistics, Dar es Salaam, June 2017).

64 Second Schedule, Constitution of the United Republic of Tanzania, 1967 as amended from time to time.
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Section 2 of the Employment and Labour Relations Act, 2004 states
that the provisions contained therein apply to all employees in the
United Republic of Tanzania, with the exception of those in selected
security and national services. Thus, migrant workers are subject to
the provisions of this Act. In Section 7.4, the Act specifically provides
against discrimination, among others, on the basis of nationality, in
any institutional employment policy or practice. Effectively, the Act
applies to nationals of the United Republic of Tanzania and migrant
workers in the same measure. This includes areas of interest, such
as employment, remuneration, conditions of work and collective
bargaining.

EAC CMP Annex 1 on free movement of persons and Annex 2
on free movement of workers play the big part of facilitating/
informing the fluid movement of EAC workers into the country.
Additionally, the United Republic of Tanzania holds National
Implementation committee meetings, monitoring and evaluation
reporting framework, which among other things, checks and acts
as a watchdog on the progress of the United Republic of Tanzania’s
implementation and attainment of free movement of persons and
workers from EAC to the United Republic of Tanzania.

4

Gaps
The United Republic of Tanzania does not have a national migration
or labour mobility policy in place.

The laws in place do not provide for portability of social security.

Recommendations

Steps should be taken to develop migration and labour mobility
policies to consolidate the relevant issues, such as free movement
of workers and non-discrimination of foreign EAC workers as
per the EAC Common Market, social security provisions, rights
of dependants and border management in a single document and
improve their management within the United Republic of Tanzania.
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CHAPTER Il: DATA MANAGEMENT

Data is the cornerstone for responsive policy formulation and
implementation. The MFPA recommends that Member States,
among others:*®

(@) Establish or strengthen capacities for data collection, analysis
and sharing, migration research and exchange of best practices;

(b) Promote coordination and collaboration between relevant
institutions responsible for migration data management and
research; and

(© Harmonize the collection of migration data, data collection
tools, methods and intervals at continental and regional levels.

This section therefore will focus on the institutions engaged in data
management, types of data collected, data collection mechanisms,
coordination and data sharing among institutions and Partner
States. It will further identify the gaps in data management and make
recommendations thereto.

* \
> ‘ BURUNDI

ISTEEBU is the institution mandated with data collection, distribution
and management in Burundi; however, the Burundi Office for Labour
and Employment specifically collects labour migration data alongside
all labour-related data in the country.

Migration and labour data is collected daily at the different border
posts or during application for a work permit or residence permit.

65 African Union, n.d.
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This data is collected manually using forms, which are filled out at the
collection point, and thereafter transferred manually to a computer
database. It is then stored either on an electronic database or paper
files. Data is updated biannually and often prompted by the change
in a migrant’s status or by policy changes requiring the update of
this data.

The type of data collected depends on the purpose of migration.
Generally, entry and departure data includes point of entry/
departure, personal information, passport details, purpose of
visit, details of carrier, contacts in Burundi, country of origin and
final destination in Burundi. For a residence permit, additional
information, such as personal information of dependants and details
of previous permit(s) are held. An application for a work permit will
require additional information like a police record from the country
of origin, employment contract and qualifications not possessed by
Burundians.

In terms of data protection, only the entitled users within the
institution are allowed to have access. Thus, in the Ministry to
the Office of the President Responsible for EAC Affairs, only the
department in charge of specialized monitoring and assessment has
access to the data. This ministry is also mandated with tracking the
progress Burundi is making in the implementation of the EAC CMP.
It is further required to share this information with other ministries
in charge of EAC affairs within the community.

While ISTEEBU is at the heart of data collection and management
in Burundi, there are many other institutions/stakeholders involved
specifically in migration matters and data management in Burundi.
The major institutions are identified in Figure 1. The circle with
“Other” represents AEB, National Commission on Human Rights,
Ministry of Youth and Ministry of Public Service and Labour.
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Figure 1: Institutions engaged in migration data management in Burundi

Other
EAC
Offices

Ministry of
Home Affairs
and Patriotic
Education

ISTEEBU

Ministry of
Foreign
Affairs

While it is recognized that stakeholder institutions need to work
together on migration and data issues, data collected or created by
the different institutions is kept with those institutions mainly due
to the fact that data collected is not specifically labour related but
may have an aspect of migrant workers. Data sharing among the
government institutions is only by formal application and for specific
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information; therefore, a department or an institution will only get
information when they need it for another project or report. The
application must also lay out the reasons for seeking that data.

In terms of inter-State sharing of data, the Ministry to the Office of
the President Responsible for EAC Affairs, under the coordination
of the EAC Secretariat, provides data on employment to the EAC,
as well as other EAC Partner States’ ministries or related agencies.
Research initiatives, such as the World Bank/International Finance
Corporation score card on movement of workers in the EAC, have
also been supported with various data sources by the ministries and
the aforementioned institutions.

4

Gaps
Little coordination at both intra-institutional and inter-institutional
level for data sharing.

No existing infrastructure for harmonized data collection and
management and especially the manual process of data collection is
inefficient.

Recommendations

Establish a coordination mechanism for collection and sharing of data
within the institutions and at inter-institutional levels that promotes
collaboration on data management including for migrant workers.

Consider investment in modern ICT technology for harmonized
data management at the national level.

For inter-State data management, consider the use of single-window
system for border controls on movement of persons.
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KENYA

The collection of data on and from migrant workers in Kenya is
a primary obligation of the Department of Immigration Services.
However, other institutions such as the Refugee Affairs Secretariat of
Kenya (RAS) also collect data for specific migrants such as refugees.
This is because Kenya is one of the Partner States that hosts a large
number of refugees.

Data collection relating to migrant workers in Kenya is still largely
done manually at the different entry and border points, but also
more specifically during the processes of application for entry and
work permits. The general entry and departure data collected is
the same as above in Burundi. There are, however, different classes
of visas granted, which depend on the purpose or type of work a
migrant is seeking the permit for (see details in the annex).

Other labour-related institutions that collect and use labour
migration data in Kenya include the National Employment Authority
(NEA), Integrated Population Registration System (IPRS), National
Registration Bureau, RAS, the Kenya National Commission on
Human Rights (KNCHR) and the African Migration and Development
Policy Centre (AMADPOC). The Kenya National Bureau of Statistics
(KNBS) collects, analyses and disseminates general statistical data
obtained from a national census or other government institution.

Under this study, the effectiveness of the data collection systems
relating to labour migration in Kenya was highly rated following
the launch of the digital system. Data collection systems in Kenya
are generally perceived to be effective, but there is still room for
improvement in order to achieve optimum efficiency.

Datais shared under the IPRS, which is an initiative of the Government
of Kenya “to create a national population register as single source of
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personal information of all Kenyan citizens and registered foreigners
resident in Kenya”.®® The IPRS receives data or records from various
registers, such as the passport register, aliens register and the citizen
register. It uses a database system linked to other institutions of
government. When the institutions update their information, the
same is automatically updated at the IPRS.

Whereas the IPRS is a commendable initiative, not all institutions
in Kenya are linked to the system. Furthermore, the interlinkage is
not proper, and uploading of information (data) is not in real time.
However, once fully functional, the IPRS will be a best practice
that other EAC Partner States can emulate to foster effective data
sharing both at intra- and inter-institutional levels.

Kenya has further established the NCM, an institutional framework
to coordinate data collection from all institutions and/or agencies
dealing with migration-related matters in the country. The NCM
was launched in 2016 and is based at the Directorate of Immigration
Services and Registration of Persons under the Ministry of Interior
and Coordination of National Government.®’” Plans to fully digitize
data collection services and processes for efficiency and effectiveness
of the departments under the Ministry of Interior and Coordination
of National Government are underway. One of the respondents for
this study, i.,e. AMADPOC, observed that the NCM has proven to
be an effective platform for learning about existing data sets that
are available at the government level, as well as identifying points of
duplication.

The adoption of the IPRS and the NCM is expected to, among
others, increase the efficiency of collection and sharing of labour

66 Kenya, Ministry of Interior and Coordination of National Government, Directorate of Immigration and
Registration of Persons (2015). Available from www.interior.go.ke/index.php/2015-02-28-06-43-52/
state-department-of-interior/directorate-of-immigration-registration-of-persons (accessed November
2017).

67 I0OM, “Kenya unveils National Migration Coordination Mechanism”, Press release, 22 July 2016. Available
from www.iom.int/news/kenya-unveils-national-migration-coordination-mechanism
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migration data by consolidating collaboration among government, as
well as private sector institutions. Sharing of data outside the IPRS or
NCM is through publication of general, periodical or annual reports
available to the public online on the websites of the respective
institutions. Any other information is only obtainable after making a
written application and payment of requisite fees (where applicable)
to the respective institution. IOM’s Migration in Kenya: A Country
Profile 2015 notes that the country gathers a significant amount of
migration data but equally still faces significant challenges in data
analysis, sharing and dissemination.

Figure 2: lllustration of ideal data collection and sharing mechanism under the IPRS
and NCM interventions
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Figure 2 shows that so far, only a few government institutions in Kenya
are connected to the IPRS. Furthermore, whereas the institutions
connected to the IPRS can access the information uploaded by other
connected institutions, departments, agencies and institutions not
connected to the IPRS cannot readily access the said information,
and neither can they share the same with other stakeholders under
the system.

At the inter-State or cross-border level, Kenya shares its data with
border countries through the Joint Operation Centres that share
data in real time with the relevant Partner State at the border
controls. This data is specific to the exit and entrance of persons
moving from or to Kenya. The Security Laws (Amendment) Bill of
Kenya also manages committees with countries that share borders
with Kenya, and information exchange through reports or requested
statistics are exchanged by officials at the regular committee meetings
or upon request.

4

Gaps
The IPRS is functional but needs to integrate all relevant departments
and ministries. There are numerous independent institutions (in a
silo set-up system) that undertake collection of same data, causing
duplication of data.

Recommendations

Fast-track the integration of departments not yet part of the IPRS to
accomplish an efficient inter-institutional and intra-institutional data
management system.

For inter-State data management, consider the use of single-window
system for border controls on movement of persons.
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RWANDA

DGIE is responsible for migration data collection in Rwanda.
Majority of the data collected by the Directorate is at the entry
points through their border management system and at application
for permits, passes or visas by foreigners. At the entry points, only
entry visas are provided, but for EAC citizens, the entry pass applies
for a period of three months. Work permits, residence permits
and dependants’ passes have to be applied for separately after the
worker has been admitted into the country.

Thus, the data collected by the Directorate on work permits of
persons seeking to establish a business or set up an investment
differs from, but is complementary to, that data sought by RDB. On
the one hand, the Immigration Department will require and collect
information of those migrants seeking work permits after they have
attained approvals and licences to set up an investment, while on the
other hand, RDB will collect information relating to the foreigner’s
investment plan, type of investment and the necessary licences
required for operating the business or investment. So foreigners
intending to engage in business within Rwanda have to interface with
both the Department of Immigration for their work permits and the
RDB for investment or business licences. It is important to note that
the RDB also contributes data to the Labour Market Information
Systems under MIFOTRA.

Within the DGIE, data is generally captured digitally; even where the
migrant is asked to fill a form, the officers transfer the information
to an online system whose security is very high. Furthermore, there
exists an [T border system, known as the Travel Match System, which
allows for all border control points of Rwanda to upload and access
real-time data on entry and exit of persons through the various
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border posts. The data from this system can also be accessed by the
National Identification Agency (NIDA), NISR and MIFOTRA.

NISR is the national institute responsible for research in Rwanda;
it conducts various surveys and research including on issues of
labour and immigration. NISR also collects data on population; in
particular, it is responsible for the national census, including data on
the national labour force, which also relates to migrant workers.%
Despite the similarities in the information collected by them and the
Department of Immigration, there is no clear mandate or mechanism
for the integration of this data. Albeit the lack of a data-sharing
strategy, NISR regularly receives reports from the Department
of Immigration; this is usually data relating to the number of
foreigners granted entry, or foreign workers and businesspersons
in the community. Departmental or institutional reports are also
developed only within the institutional mandates.

The data from NISR is available on its website in reports and
statistics; alternative data can also be acquired on request from NISR.
Moreover, NISR website hosts web portals for varying data, some
of which have additional features, such as application programming
interface and web services for automated data sharing.

Lastly, MIFOTRA is responsible for overseeing the process of labour
force surveys, which are conducted by NISR but specific to labour
and skills analyses in the country. In general, Rwanda has only a few
institutions collecting migration-related data, so sharing that data
within the two institutions, i.e. Department of Emigration and the
RDB, is simple. There is a memorandum of understanding to share
the various statistics they acquire. However, other institutions have
to make a formal request for information on migrant workers as and
when they require it.

68 See wwwi.statistics.gov.rw/statistical-publications/subject/labour-force-and-economic-activity (accessed
April 2018).
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Slightly related to the labour data collection is the Rwanda Civil
Registration and Vital Statistics Systems (CRVS), which runs a civil
registration virtual web-based application. This CRVS is the mandate
of the NIDA, which is responsible for registration of birth and death
and provision of national identification for nationals and passports
and identification for refugees and migrants as well.

At the inter-State level, Rwanda shares data with its EAC Partner
States during the Cross-border National Implementation Committee
meetings, through reports provided by the Ministry to the Office of
the President Responsible for EAC Affairs and can also provide data
upon request by any of the other EAC Partner States.

Figure 3: Relationship of data collection within Rwanda
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Gaps

No harmonized/centralized data collection management system.

Recommendations

Develop a data management (including data collection and data
sharing) strategy to facilitate easy data management among the
institutions.

Consider the development of a centralized system for the collection
and management of population and labour data for Rwanda.

Consider the use of single-window system at border control centres
to facilitate inter-State data on movement of persons.
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UNITED REPUBLIC OF TANZANIA

In the United Republic of Tanzania, the Immigration Department
(under the Ministry of Home Affairs), Labour Commissioner
Department (under the Prime Minister’s Office, Labour, Youth,
Employment and Persons with Disability), National Bureau of
Statistics and Tanzania Investment Centre are directly responsible
for collecting migration data (see Figure 4). They collect data and
issue residence and business permits, and work permits respectively.
All other government institutions and ministries get migration data
from these institutions.

The Zanzibar Immigration Department maintains a level of
autonomy with their data management, although data sharing is fluid
within the whole Immigration Department in the United Republic
of Tanzania. The Office of the Chief Government Statistician of
Zanzibar (OCGS), Zanzibar Investment Promotion Authority (ZIPA),
Zanzibar Commission for Tourism and Ministry of Labour Economic
Empowerment and Cooperation collect data for Zanzibar and are
the key institutions for data collection in Zanzibar that related to
labour, investment and employment that are not union matters of
the United Republic of Tanzania.
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Figure 4: Relationship of data collection in the United Republic of Tanzania
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Figure 5: Relationship of data collection in Zanzibar
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Data is collected on a daily basis by the Immigration Department

at all border posts during entry and exit. This information is kept

or transmitted to the national level for compilation in the national

database. All migration data collected is stored and shared both
electronically and on paper files.

Sharing of data between institutions in the United Republic of

Tanzania is upon request, through a formal letter explaining the

reason for requiring the data and specific type of data required by

the applicant institution. Typically, migration data is usually requested

to facilitate official publications or reports by institutions, such as the
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tourism board or the investment board on the number or types of
migrants working or visiting the country. These publications are then
shared with the public, and also used to inform the policies made by
the Government.

The most common method of data collection is manual, i.e. migrants
fill prescribed forms requiring certain details, either at entry or
while acquiring permits. This data is then transferred manually to a
computer database where it is stored. On some occasions, however,
the immigration officer will digitally input data while interfacing with
the migrant directly by asking for the necessary information from
the migrant. These methods and procedures in the collection of
data from migrants are informed by the administrative mechanisms
and immigration laws that require the migrants to fill in forms at
entry and exit points. These forms are available online in respective
institutions’ websites.

Institutions responsible for collecting migration data strive to ensure
that data collected are stored electronically to preserve consistence,
and well-trained officers handle the exercise of filling and storing the
data to ensure consistency and completeness.

For institutions that collect data from immigration and the Labour
Commissioner as a secondary source for institutional purposes
such as developing reports, the common practice for ensuring
authenticity of the data is to organize a stakeholders’ validation
meeting or establish a steering committee. In Zanzibar, there is a
national statistics ad hoc committee that validates the migrants’
statistics, among other duties.

Migration data collected is updated depending on the needs of
the institution, which stores that particular data. The Labour
Commissioner Office and Immigration Office update their migration
data on a monthly basis as a legal and administrative requirement.
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To protect the confidentiality of information shared, institutions
sharing the data may sign memorandums of understanding, or in
their request for data, they must specify the need, reasons and use
of the data and will be allowed to use and share the data according
to indicated reasons. On average, it takes less than a week for a
request to be processed. However, when the data is requested by
private entities, the process of acquiring data is unpredictable.

In order to address challenges, institutions engaged in the collection,
processing and analysis of EAC migration data are installing electronic
services, moving to digital and biometric data collection and also
cooperating with Partner States. The United Republic of Tanzania
has established e-gov system, whereas most of the government
applications such as work permit and residency permits, data
storage and sharing is done online. Furthermore, the Government
of the United Republic of Tanzania is making considerable efforts to
support the National Data Centre.

At both the inter-State and regional level, the United Republic of
Tanzania has had an open policy of sharing data upon request by
Partner States and/or the EAC Secretariat. Officials at the border also
share data during committee meetings, in reports and upon request.

' Gaps
No harmonized/centralized data collection management system.

Budget shortages for migration data management and research,
such as the manpower surveys.

Recommendations

Consider a single harmonized or centralized data management
framework and/or system that allows the different national
institutions and government departments or agencies to upload
and access information on persons in the country including migrant
workers.

55




KEY FINDINGS

4

Recommendations

® Mobilize additional resources for migration data research/skills,
labour survey or manpower survey in order to inform the formation
of the labour mobility policy and the renegotiations of the movement
of workers in the EAC Common Market.

e Consider the use of the single-window system at border posts to
facilitate the interstate data sharing for movement of persons.

Table 2: Country comparison on migration data management

United
Burundi Kenya Rwanda Rep:fbllc
Tanzania

National

capacities

for migration

research data No Yes; KNBS
collection,

analysis and

sharing

Yes; NISR
on LMIS

and ODL
initiatives

Yes; OCGS

Promote

coordination and
collaboration

between relevant
institutions No
responsible for
migration data
management and
research

Yes; IPRS

and NCM Yes Yes

Harmonized
collection of No Yes; IPRS
migration data at and NCM

the national level

No Yes
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CHAPTER Ill: MIGRANT WORKER
PRACTICES

Article 7.1 of the EAC CMP guarantees the free movement of East
African citizens within their territories. Article 7.2 guarantees non-
discrimination in the entry without visa, free movement, stay in
territory and existence of a citizen of an EAC Partner State through
the Partner States’ territory. It is important to note that an EAC
citizen can be denied any of these rights on the grounds of public
policy, public security or public health under Article 7.5.

All Partner States of the EAC require migrants to enter through
legally established border posts and comply with the formal border
management procedures to get access to the State they are moving
into. Article 7.7 of the EAC CMP has a requirement that each
Partner State shall effect reciprocal opening of border posts and
keep the posts open for 24 hours to facilitate the free movement
of persons. The East African Community One Stop Border Posts
Act further reiterates this, providing that Partner States should
synchronize their business hours in control zones such as OSBPs.

The survey found that in all the EAC Partner States, EAC migrant
workers do not require entry visas at entry points. The border
management issues an entry pass to all EAC citizens at no cost to
anyone who holds a national passport or ID of one of the EAC
Partner States. This entry pass is valid for at least three months of
stay without requiring a residence or work permit.

In relation to the travel documentation, the Partner States agreed
— under Article 8 — to issue national identification to their citizens.
Moreover, in Article 9, the Partner States recognize each other’s
passports as a valid travel document or an EAC passport and goes
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as far as agreeing to use machine-readable and electronic national
identity cards for EAC citizens travelling through their territories.
There is some variation in the documentations used or accepted at
entry points of the EAC Partner States. Kenya, Rwanda and Uganda
allow machine-readable identification cards for EAC travellers at
border posts as an alternative to the national passports. The other
three countries are yet to procure the technology to implement this
in their jurisdictions, and therefore EAC citizens entering Burundi,
United Republic of Tanzania and South Sudan must hold a formal
national passport before they are allowed into the country.

Under the free movement of workers, this survey considered the
rights guaranteed under Article 10 of the EAC CMP, including the
right to enter the territory of another Partner State, apply for
employment and accept offers of employment, move freely, conclude
contracts and take up employment, enjoy freedom of association
such as joining a labour union to bargain for better working
conditions, and enjoy the rights and benefits of social security within
the host Partner State.

In addition, under Article 10.5 of the Protocol, the migrant worker
is guaranteed the right to be accompanied by his dependants, i.e.
a spouse and children who also are entitled to seek and take up
employment or engage in any economic activity.

The survey conducted in the pilot countries showed that all EAC
countries require migrant workers to possess a valid work and/or
residence permit or both before they can be permitted to work.

The EAC CMP provisions that will be considered as best practices
on the Partner States’ treatment of migrant workers all fall along
the EAC CMP provisions, as discussed above and are summarized
as follows:
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Entry without visa requirements and fees;

Use of standard travel documents including the machine-readable
and electronic national identity cards (Article 9 of the EAC CMP);

Freedom to seek and take up employment and conclude contracts
within the host country;

Freedom of association and collective bargaining;
Rights and benefits of social security; and

Rights to be accompanied by dependants and the rights of
dependants to seek and take up employment or economic activity.
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x
> ‘ BURUNDI

To a greater extent, migration takes place due to economic reasons,
although in East Africa and in the case of Burundi, civil strife has
played a big part in keeping labour migration moving away from
Burundi. Most of Burundi’s migration flows are conflict induced;
there are therefore more migrants and refugees leaving Burundi than
those seeking employment in Burundi. Conflict and migratory flows
in Burundi have evolved into a cyclical pattern; conflict generates
refugees and internally displaced persons, and in turn, bars inflow
of possible workers into the country.®’ It is, however, important to
note that Burundi still has some migrants within the country who
made up part of the survey pool for this study.

Related to this is the fact that most Burundians working in other
countries, especially those in the farms in the United Republic of
Tanzania, are irregular migrants. These workers — because they are
undocumented — are unaware of their rights and often times abused
and taken advantage of by the employers in need of cheap labour.

Nonetheless, Burundi seems to favour skilled migrants especially
those who have skills that are not possessed by the local people. In
fact, this is one of the requirements that must be satisfied in order
for migrants to get employment in Burundi. Other requirements are
nationality of one of the EAC Partner States, a business proposal
and proof of finances to conduct a business in the country.

All survey respondents in Burundi indicated that Kenya is a preferred
labour destination above all the other EAC countries for its highly
developed status and availability of opportunities. However, for
Burundians seeking employment in other EAC Partner States, the

69 S. Fransen and A. Onglayo, “Migration in Burundi: History, Current Trends and Future Prospects”, Paper
Series: Migration and Development Country Profiles (Maastricht Graduate School of Governance, 2010).
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main challenge faced is the language barrier. Burundi, being mainly a
Francophone country, poses a challenge with its citizens being able
to seek and take up employment in the other EAC Partner States
that are predominantly English speaking.

Labour migration in Burundi is managed by a number of stakeholders
including COSYBU, ISTEEBU, the Ministry of Public Service, Labour
and Employment and Police for Air, Borders and Foreigners (Police de
I'Air, des Frontiéres et des Etrangers). Migrant workers are expected
to comply with the laws of Burundi and upon entry into the country
are expected to possess a visa, work permit or residence permit.
According to the EAC CMP, citizens of EAC Partner States are not
required to pay any work permit fees; however, EAC migrants to
Burundi are still expected to apply for permits, and the employer
then pays 3 per cent of the salary as permit fees, and the required
documents are application letter, passport, residence permit, CV,
diplomas and passport-size picture.”

Testimonial on residence permits:
(14

Burundi’s residence permit is granted free as long as one has secured
a job; however, when | travel out of the country, upon my return, |
am asked to pay a fee at immigration even when | present the valid
residence permit. This is still unexplained.

A Rwandan national

99

Respondents, however, indicated challenges in the processing of
these permits. While the Immigration Directorate pointed out that
the guidelines for application for residence permit are available on
the notice board, three of the migrant respondents noted that they
highlighted the obscurity of the application process and the criteria
used for granting the permits.

70 See Article 12 and Article 3 of Ministerial Ordinance No. 660/086/92 issued on 17 February 1992.
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Relating to permit application and processing procedures:
{4

The procedure to follow for residence permits is not clearly told to me.
| was given a list of documents to submit but dfter that, | don’t know
what happens. Also, | had to wait for a long time before | was called to
get my permit when it was issued.

Rwandan national in Bujumbura

b3

Permit applications are usually presented before a commission that
sits weekly to decide whether or not the applicants are granted
permits as requested. However, the practice is to wait for at least
five permit applications before a sitting, which could explain some of
the delays in the process.

Respondents indicated that the duration for acquiring work permits
is “long” and “unpredictable”. On the other hand, they indicated a
smoother process for acquiring residence permits for dependants,
especially children. Nonetheless, from the survey, it is clear that many
migrants do not bring their families along because of the security
situation in the country.

In general though, the survey respondents indicated that they
were treated fairly at the workplace, and no discrimination against
foreigners was reported by any of the respondents.

On the right to be accompanied by dependants:
(14

Because of what is going on in the country, | do not feel it safe to have
my wife and children with me. Perhaps in the near future, they will be
able to join me.

— Social worker in Bujumbura

b3
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Gaps

The procedure for processing permits is still unclear to some
migrants.

Recommendations

Consider investment in technology that allows for movement of
EAC citizens using machine-readable ID and EAC e-Passports.

Clarify the procedure for acquisition of work permits by indicating
the sittings of the committee that only happens with a minimum
number of five applications to assess the work permit applications.

Fast-track the initiatives involved with the transferability of social
security across East Africa at the regional level rather than bilateral
agreements for the same.
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KENYA

Kenya attracts a vast array of migrants. These include regular and
irregular migrants, as well as forced migrants such as refugees.”’ Due
to its strategic coastal location, economic development, education
facilities and the tourism industry, among others, Kenya receives
migrants from all over the world partly due to the aforementioned
pull factors. The country attracts professionals in many fields and
industries, as well as semi-skilled labour. The migrant workers are
engaged by international non-governmental organizations (NGOs),
as well as the general domestic private sector.

|IOM’s Migration in Kenya: A Country Profile 2015 highlights the health
sector as one of the sectors that are reliant on migrant workers.”>
Furthermore, Kenya, in addition to persons migrating for study
purposes,” receives a large number of forced migrants in the form
of asylum seekers and refugees. The country is reported to rank
among the largest refugee-hosting countries in Africa.”* The vast
majority of migrants received by Kenya come from other African
countries are from other EAC Partner States.”

Kenya has taken a number of initiatives since the commencement
of the EAC CMP to facilitate the movement of workers under the
Common Market. The NCM that was established will also work
towards further streamlining the free movement of workers across
the EAC region in line with the Common Market Protocol. It is
worth noting that the KNCHR has commenced migration and

71 IOM, 2015:24, 27, 33 and 37.
72 lbid,, 33.
73 lbid,, 34.
74 1Ibid,, 37.
75 Ibid., 16.
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human rights projects to enhance its mandate of protecting the
rights of migrants and combating human trafficking. The projects
will include the training and raising of public awareness for migrants
on their rights and responsibilities.

The Department of Immigration Services is the primary regulator
of migrant workers in Kenya. It issues the necessary entry visas and
work or residence permits to foreigners coming to work in Kenya.
Under the EAC CMP arrangement, citizens of other EAC Partner
States are not required to pay any work permit fees for the issuance
of work permits by the Department of Immigration Services. At
entry and exit, Kenya recognizes the use of machine-readable
national identification cards, an arrangement agreed upon by other
two EAC Partner States of Uganda and Rwanda in the Northern
Corridor Integration Project.

On visas and entry passes:
(14

Kenya does not issue visas to East Africans; the stamp in the passport
is called an entry pass and not a visa. And it is free of charge for all
holding an East African passport (passport or ID of an East African
Partner State).

A Kenyan Immigration Officer

b3

With regard to visas and work permits, as expected, the experiences
of migrants varied one from another. An expert from the United
Republic of Tanzania in the financial sector based in Nairobi but
supporting East African offices — including Ethiopia and Djibouti —
had a seamless experience with acquiring his work permit.
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On permit procedure:

(1

| was headhunted by my company, so my experience is pretty unique —
all | needed to provide were my documentations and that of my family.
Our permits were ready within three weeks of providing the documents,
and my family moved within two months of getting the contracts.

Edwin, a Tanzanian working in the financial sector within East Africa

b3

Two migrants had similar experiences of waiting for up to three
months before being issued with work permits. Moreover, one of
the migrants could not move to take up their job in Nairobi even
though the contract was already running; she was advised of this at
the time of application and also given the option of using a special
pass to move to Kenya and take up the job as an interim solution.
Another migrant worker was issued a work permit one year after
issuance of the first contract, and a renewal nine months after
issuance of the second contract.

On permit processing duration:

(14

No, it does not take two weeks as you have been told. My permit
process took over three months. Moreover, a contract had already
been issued, but | had to wait before moving to Nairobi to take up my
position. There was an option of me using a three-month special pass
as | waited for the permit, but that would mean that | would still be
paid from Uganda and yet the establishments are different. I, however,
was told this from the beginning that the permit process can take up to
three months, so my expectations were managed.

A Ugandan banker in Kenya

Policy narrative different from reality. There is a general political narrative
that East Africans can work anywhere in East Africa but still require to
have a permit, and there is a lot of bureaucracy.

A migrant development worker in Kenya
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Migrant workers are required to comply with the immigration and
labour laws of Kenya prior to and upon being issued with a work
permit. If the responses of the few select migrants is anything to go
by, it would appear that the preferred migrant workers in Kenya are
those very highly skilled and experts in their profession.

There was no discrimination highlighted by the respondent; in fact, the
surveyed migrants noted with confidence that under Kenya’s labour
laws, they are afforded equal protection before the law and can seek
both administrative and judicial remedies for violation of any labour
rights. The surveyed migrant workers reported no challenges, such
as physical or sexual harassment/violence, restriction of movement,
debt bondage, forced labour or withholding, underpayment or
delayed payment of wages and benefits.

KNCHR receives complaints on human rights violations from
migrant workers, and through its mandate of ensuring the
promotion and protection of human rights in Kenya, undertakes the
protection of rights of migrant workers. RAS of Kenya (Department
of Refugee Affairs), which collects data from asylum seekers and
refugees, recommends such migrants when they are offered a job.
The migrants are still required to meet the minimum requirements,
which include obtaining a work permit from the Department of
Immigration Services.

In respect to access to employment opportunities, NEA encourages
foreign or migrant workers who are residents of Kenya to register
with the Authority to access employment opportunities.”® However,
respondents indicated that they do not necessarily have the same
opportunities for work as nationals of Kenya. Rather, it is easier if
the expertise they have is not readily available nationally.

76 National Employment Authority Act, 2016, Section 21.
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On access to employment and rights of dependants:

({1

| have lived here for over 20 years. My dad moved to Nairobi when
we were young, and we moved with him. All my schooling is local, and
| studied business in the University of Nairobi — School of Business, a
Kenyan university. In fact, | performed much better than many of my
classmates, but | will not be granted a work permit for the jobs simply
because | am not Kenyan. It is the same story with two of my Tanzanian
friends who went to the same school with me and grew up here because
their parents moved to Nairobi. In fact, on one occasion, | was told by
an officer that | will only get a work permit after all Kenyans have been
employed. | guess it is the law to give priority to their own, so that is why
| am now looking for opportunities back home even though technically,
Kenya is home to me, and my family is here.

Mercy, a business graduate living in Nairobi

b3

From the experience of Mercy and two of her Tanzanian former

classmates, little attention is paid to them as dependants of migrants
entitled to seek employment in the host country. This calls into
question whether or how the rights of the dependants have been
enforced in the pilot countries.

4

Gaps

Unclear criteria for the issuance of permits as well as expected
timeline.

Recommendations

Clarify the procedure for acquisition of work permits, and provide a
tracking of processes for the applicants giving reasons for delay and/
or denial.

Fast-track the initiatives involved with the transferability of social
security across East Africa at the regional level.

Provide clear guidelines relating to the rights of dependants of
migrant workers to seek and accept employment within Kenya.
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RWANDA

Rwanda is recognizing the electronic readable IDs as travel
documents at the border entry points for Ugandan and Kenyan
ID holders. This system is open to citizens of all Partner States;
however, Burundi and the United Republic of Tanzania do not issue
electronic readable cards and therefore have to use passports at
the entry points. This is an example of direct implementation of the
CMP to facilitate the easy movement of persons across the EAC. It
is also being implemented by Uganda and Kenya, but as noted earlier,
the other three countries do not have the readable card systems to
issue the electronic readable IDs to their citizens.

The procedure for obtaining permits has also been made easier for
all foreigners, but even more preferential is the fact that EAC citizens
are allowed to enter Rwanda and stay for up to six months to look
for employment opportunities. In Rwanda, Ministerial Order No.
02/01 of 31/05/2011 establishes regulations and procedures relating
to migration. Article 8 of the Ministerial Order provides for entry
visa — that Class V-1: Entry visa is “issued to a foreigner who intends
to visit Rwanda for any purpose other than work or business and
is not a citizen of a country with which Rwanda has a visa waiver
regime”. Rwanda waived visa regime with all the citizens of EAG;
therefore, at entry, all citizens receive an entry pass at no fee and
do not have to apply for the same prior to their travel. In addition,
the entry for EAC citizens are valid for three months and can be
renewed for another three months.

A critical initiative of Rwanda is the ODL list; towards the end of
filling the skills gap in the ODL, the Ministerial Order provides for
an entry visa referred to as a “Job search”. This visa is only granted
to a skilled worker, whose occupation is on the ODL seeking
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employment. Such worker can either apply for the Job Search visa
from the Rwandan diplomatic mission in the applicant’s country of
residence or online.

On the ODL and application for permits:
{4

Migrant workers with skills or practicing professions on the ODL list
receive preferential treatment at issuance and renewal of work permits.
And if you are an EAC citizen whose profession matches that of the
ODL and you have acquired a contract of employment in that field, you
get up to a month to apply for the permits while the other foreigners
only have 15 days.

A Rwandan Immigration Officer

b3

The Job Search visa is valid for a period of 90 days, renewable once
and is meant to allow the migrant to look for employment in the
skills in which he/she is qualified but does allow the holder of such a
visa to work. Once the holder secures work, that visa is then invalid
and he or she must seek a residence permit in order to take up that
employment.

For migrant workers, Rwanda grants residence permits that allow
the migrant to take up employment and/or entrepreneurship within
the country. The definition of a residence permit is provided under
Law No. 04/2011 of 21/03/2011 on Immigration and Emigration,
stating that a residence permit is permission “allowing a foreigner to
reside temporarily or permanently in Rwanda and for the purposes
other than visit”. This permission includes for work and business
or investments; therefore, migrants in Rwanda are issued residence
permits as opposed to “work permits” as is the case with other pilot
countries.

Article 3 of the Ministerial Order provides for residence permits, in
particular: “A temporary residence permit shall enable a foreigner
to reside in Rwanda within a specified period. While in Rwanda, a

70




Comparative Study on the Free Movement of Workers in Select East African Community
Countries: Burundi, Kenya, Rwanda and the United Republic of Tanzania

holder of temporary residence permit may work, establish businesses
invest in new or existing businesses, unite with family members
or any other activity authorized by his/her permit”. For the self-
employed persons, two classes of permits are issued: Subclass 1 is
for a foreign investor under ODL and entitles the foreigner to three
years residence permit renewable upon application, while Subclass 2
is for the investor who is not on the ODL and entitles the person to
two years residence permit renewable upon application.

Article 4 of the Ministerial Order provides the various classes of
other residence permits, including migrants engaged in various
professions or employments, students pass or vocational trainees,
special pass given to a foreigner who secures work for a duration
of three months or less and dependants pass for the spouse and
children of the migrants. It is important to note the definition of the
“dependants” under Article 1 of the Order means “family member,
close relative or any other person who may be considered as a
family member as provided by this Order”.

On dependants and their rights:
(14

| first came to Kigali with- my mother, and we opened a restaurant.
It was not very difficult to do; we had a lawyer helping us with the
processes; and later of course my father; who was sick at the time,
joined us. His permits were also easy to get.

A Burundian businesswoman in Rwanda

b3

A more refined definition of the dependants considered to be
granted dependants pass is under Article 4, which provides that the
pass shall be issued to a “close relative or any other person who may
be considered as family member of temporary resident, permanent
resident holders or of a national”. This definition is wider than the
definition provided for in the EAC CMP that restricts a dependant
to the spouse and children of the migrant under the age of 18 years.
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On dependants and their rights:
€6

My wife lives and works in Kigali. | have business in Kampala, but | often
get to take off time to be with my family in Kigali. | have considered
the move to open a business in Kigali and sure once the financial
opportunities become available, the dependants pass will make the
transition easier.

A Ugandan businessman

99

Of the migrants surveyed in Rwanda, half of them indicated that they
searched for and found jobs while residing in Kigali, while the other
half had already obtained employment contracts before entering
the country. All respondents agreed that the application process for
permits was relatively easy and predictable.

On freedom to seek and accept offers of employment:
{4

This is my second job here in Kigali. I first started working [on] an NGO
but wanted to do some more corporate law work. When | applied and
got this job, | did not have to apply from outside the country; | simply
changed my status and applied for a new work permit. It took me a
total of about one month.

— A Ugandan lawyer working in Rwanda

99

Migrant workers in Rwanda can freely change jobs (save for the public
sector), hold retirement benefit scheme with similar benefits as the
locals, own property for business such as land and office complex,
pay taxes at the local or residence rate and join labour union. All
migrants interviewed had no major challenges or difficulties in the
treatment by their employers or by the Government.

All the details regarding requirements for application are online, and
the forms can be downloaded and submitted to the DGIE.””

77 See Government of the Republic of Rwanda, Directorate General of Immigration and Emigration,
Permits (n.d.). Available from www.migration.gov.rw/index.php?id=79 (accessed April 2018).
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On permit acquisitions:
(14

My employer was in charge of acquiring permits for me and my family.
Being an audit firm, they are already in the business of processing such
documents. However, in Rwanda, the process is clearly laid out for you
on the Immigration Directorate website, and once you have your papers,
it's very easy.

Andrew, an auditor working in Rwanda

99

It is important to note that Rwanda has made the most progress
in opening up its labour market to foreigners in general and also
to EAC citizens in particular. Workers whose professions or skills
are among the ODL receive preferential treatment with a grant
of three-year work permit upon obtaining employment, and this
permit is renewable for another three years.

One of the major concerns indicated by the migrants was the
contribution to the social security or pension’s fund. The EAC has
not yet implemented transferability of pension across the EAC
States; therefore, when a labourer working in another EAC State
other than their own decides to return or move to a State, the main
option they have is to withdraw their savings before they leave the
country.

On transferability of pension:
(14

| save with the social security here. But when my contract ends and
| want to go back home, | will have to go through a long process of
drawing all my savings and prove that | will not return to the country to
work. | don’t know anywhere in East Africa where they can transfer my
savings to my country; also, | think the rates are different. In the United
Republic of Tanzania, | would contribute up to 20 per cent of my pay
depending on which fund you save with.

A Tanzanian national

99

73




KEY FINDINGS

Gaps
Preferential treatment is based on desired professions and not
nationality; it however includes some professions that were
commitments made by Rwanda under the Annex I, hence
diminishing the preferential treatment to EAC citizens by offering
those professions to other foreigners as well.

Recommendations

The professions under the ODL list should not include the professions
committed under Annex Il. This way, the professions that are in
Annex Il will prioritize East Africa citizens before considering other
foreign workers.

Fast-track the initiatives involved with the transferability of social
security across East Africa at the regional level.
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a UNITED REPUBLIC OF TANZANIA

The commitments made by the United Republic of Tanzania on the
free movement of workers under the EAC CMP give preference
to skilled labourers only. Uncertified elementary labourers are not
accommodated by any law in the United Republic of Tanzania and
cannot therefore easily obtain work permits.

The United Republic of Tanzania is signatory to the following:

(@) Migration for Employment Convention (Revised), 1949 (No. 97);
(b) Minimum Age Convention, 1973 (No. 138);

() Minimum Wage Fixing Convention, 1970 (No. 131);

(d) Dock Work Convention, 1973 (No. 137);

(e) Occupational Safety and Health (Dock Work) Convention, 1979

(No. 152);

(f) Equal Remuneration Convention, 1951 (No. 100);

Equality of Treatment (Accident Compensation) Convention,
1925 (No. 19);

Worst Forms of Child Labour Convention, 1999 (No. 182); and

Workers’ Representatives Convention, 1971 (No. 135).

All these conventions aim to protect labourers in the workplace
but more importantly, the United Republic of Tanzania strives
to implement these conventions and ensure that foreigners and
nationals are treated equally as well as protected against abusive
practices by employers.
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Where migrant workers’ rights have been violated, the Employment
and Labour Relations Act, 2004 (No. 6) and Labour Institutions Act,
2004 (No. 7) allows all employees (EAC migrants inclusive) to file
complaints at the Labour Commission for mediation and arbitration.
To avoid criminal liability, the migrant worker is supposed to
discharge his/her contractual liabilities to the employer and other
creditors or enter into arrangements to disperse them before
leaving the country. Before an EAC migrant worker can discontinue
work, he/she must surrender the work permit for cancellation and
other administrative procedures.

A migrant worker can be forced to leave the United Republic of
Tanzania according to Section 27 of the Immigration (Revised Edition)
Act, 1995, when it is confirmed by a court that he/she committed
a serious crime in his/her country and an order for deportation has
been issued. Other circumstances for deportation include where
the migrant is considered to be a danger to national security or falls
under the category of undesirable migrant.

Furthermore, the United Republic of Tanzania has enacted and
passed laws like Anti-Trafficking in Persons Act, 2008, Child Act, 2010
and other regulations that deter forms of abuse and discrimination
in general. Human trafficking and related crimes attract jail time of
up to 20 years and a fine of up to 20 million Tanzania shillings.

To be able to work in the United Republic of Tanzania, EAC citizens
and all other migrants are supposed to apply for residence permit
and work permit. Except for Residence Permit class A, Residence
Permit class B and C, all of which are issued prior to coming into the
country by the Immigration Department and takes 7 to 14 days to
obtain. The survey with migrants, however, found that the duration
is unpredictable, and undue delays with no provided reasons to the
applicants have been reported on several occasions.
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All applicants of residence permits should first obtain work
permit from the Labour Commissioner under the Ministry of
Labour, except those coming for other purposes, such as studies,
research, attending court case and retired persons. Respondents
also highlighted the need to make the process transparent; in some
cases, labour commissioners will ask for additional documentation
not indicated at the time of application, which causes delays in the
processing of permits.

On application process for work permit:
({4

The application process is online, but | was, on several occasions, asked
to present additional documents, which were not even listed on the
website. Moreover, | need to apply and pay for both the work permits
and residence permits.

— A Ugandan lawyer trained from the University of Dar es Salaam

99

Through the enactment of Immigration (Amendment) Regulations,
2016, the United Republic of Tanzania has embarked on the
implementation of the mandates of the EAC CMP by reducing
residence permits fees for citizens of EAC Partner States compared
to other migrants; for example, other migrants for class A-1 to A-3
pay USD 3,000, while EAC citizens pay USD 1,500. EAC citizens
pay half of the amount paid by other foreigners when applying
for residence permit. However, compared to other EAC Partner
States, the cost of residence permits for EAC citizens in the United
Republic of Tanzania is still very high, given that other Partner
States do not charge for residence or work permits. The United
Republic of Tanzania also still charges business pass fee at USD 100
and dependant pass USD 250, thus imposing a heavy fee burden
on migrants and employers when recruiting talents from EAC. The
same is evident when applying for work permit; although the law
prescribes 14 working days as the time taken to obtain the permit,
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experiences proves it takes more than one month, and the process
can be dragged to even a longer period.

On permit fees and dependants:
{4

The company usually processes the permits and is responsible for
paying for it as well. But compared to Uganda where | worked before,
the permit fees are so high (USD 3,000) and the process took over six
months for me to be formalized. Then the process for having my family
join me was even more tedious. In the end, we opted to have them stay
in Nairobi.

— Peter, a Kenyan working in a beverage company in Dar es Salaam

99

Under Non-Citizens Employment Regulation Act, 2016, work
permit costs USD 1,000 for investors and self-employed migrants,
USD 500 for non-citizens in possession of prescribed professions,
and USD 500 in approved religious and charitable organizations.
A business pass in the United Republic of Tanzania is granted for
three months at a cost of USD 100 for EAC migrants. The migrant-
respondents expressed their discontent relating to the burden of
higher fees charged by United Republic of Tanzania institutions
(Immigration Department and Labour officers) to EAC migrants as
a setback on free movement of persons and labour.

The United Republic of Tanzania’'s employment and labour laws in
general accords equal treatment to foreigners as that extended to
nationals. This means that migrant workers are able to change jobs
or apply for new jobs, hold a retirement benefit scheme same with
the locals, pay taxes at the local/residence rate, join trade or workers’
unions and institute a suit in the local courts on employment-related
issues, to be accompanied by dependants. The Land Act 1999
prohibits foreigners from owning land. Foreigners can rent land and
offices from the locals.
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In Zanzibar, application for work permit is prior to entering Zanzibar
and made through ZIPA offices or the Labour Commissioner; it takes
up to 14 days and more to obtain the permits, and once in Zanzibar,
apart from labour matters, the migrants are treated, protected
and subjected to laws of the United Republic of Tanzania similar to
Tanzanians.”® The application for residency permit is similar to that
of Mainland Tanzania. East Africans are charged the same fees for
work permit as other foreigners.

4

Gaps

High fees charged for work and residence permits.

4

Recommendations

The application process for work or residence permits or business
pass have since been made easier and more predictable; however,
migrant education of the procedure is necessary to provide absolute
clarity.

Fast-track the initiatives involved with the transferability of social
security across East Africa at the regional level.

78 The application guidelines can be found on the ZIPA website (www.zanzibarinvest.org/zipanew/work.
html) (accessed June 2018).
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RECOMMENDATIONS AND
CONCLUSIONS

This report bases its recommendations on the findings that the EAC
Partner States have made considerable efforts towards fostering
the movement of workers; however, there is still more to be done
to facilitate it within the region. Data collection and management
systems at national levels (intra- and inter-institutional levels),
inter-State or cross-border level, and the intraregional level in the
EAC remain ineffective, partly due to lack of proper institutional
frameworks and coordination mechanisms at both the national and
regional levels.

The report therefore recommends the following strategies to foster
the harmonization of migration data collection procedures and
national labour migration policy frameworks.

Adoption of labour migration policies and laws based on
international best practice. Among the selected pilot EAC
Partner States, none of the countries has a comprehensive national
labour migration policy in force. Burundi and Rwanda have a
migration policy, while Kenya has a Draft National Labour Migration
Policy. The United Republic of Tanzania has no migration policy but
relies on its employment policy to coordinate migrant workers. The
institutional frameworks in the Partner States are generally guided by
domestic legislation, which does not adopt the recommended best
practices on labour migration management. This partly accounts
for lack of effective coordination among labour migration data
collecting institutions in the Partner States, as a number of the laws
relied upon do not enhance the sharing of labour migration data or
establishment of better effective mechanisms.
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Kenya’s amendment of its immigration laws, coupled with the
adoption of the IPRS and the NCM, in spite of a few challenges, are
steps in the right direction.

Itis recommended that all Partner States formulate and adopt national
labour migration policies and laws that are open and transparent
based on best practices from the African Union framework and
as recommended by the UN and the ILO.”” 8 The best practices
include common definitions and classifications of migrant workers,
protection and the manner in which migrant workers are treated,
as well as modes and means of collecting, analysing and sharing
migration data.

Secondly, it is also recommended that Partner States embark on
harmonizing their labour laws and migration laws. The Partner
States undertake to harmonize their labour policies, laws and
programmes to facilitate the free movement of labour within the
community. National social security policies, laws and systems must
also be reviewed and harmonized across the region to provide for
social security of self-employed persons who are citizens of other
Partner States. Currently, many of the Partner States regulate labour,
migration and social security issues in general laws that address those
specific issues, and it is assumed that those laws and policies cover
migrant workers since they “apply to all employees”.

Furthermore, Partner States must accelerate the process of
formulating and adopting a protocol on the portability or
transferability of social security among themselves. The study found
that two of the Partner States have a bilateral agreement to transfer
social security benefits among themselves, but this agreement was

79 ILO’s Migration for Employment Convention (Revised), 1949 (No. 97); Convention concerning
Migrations in Abusive Conditions and the Promotion of Equality of Opportunity and Treatment of
Migrant Workers, 1975 (No. 143); and International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families, 1990.

80 African Union, 2006a:43.
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found critical due to the high exchange of workers between the two
countries. With the EAC Common Market, for the free movement
of workers to be fully effective and facilitated, it is critical that the
portability of retirement funds is considered a priority for the region.

Data management: The African Union, in its migration framework
for Africa, recommended pertinent and essential strategies for
enhancing regional migration data exchange in the MPFA as follows:®'

e Formulation and implementation of a common regional data
standard and other initiatives to strengthen regional efforts to
collect, analyse and share accurate basic information and data
on the characteristics of migration in each country with a view
of improving security, and fostering migration and regional
integration.

e Constitution of a regional forum for further exchange of
information, experience and perspective among governments,
and through which a stocktaking of existing mechanisms and
data could be undertaken, best practices highlighted, common
definitions identified and possibilities for data harmonization
considered.

e Facilitation of the exchange of information between responsible
authorities in charge of managing legal migration flow and fight
against irregular migration and trafficking of human beings.

The above recommendations by the African Union can be further
realized through the following initiatives:

One-stop border post for movement of persons: The one-
stop border posts likened to those facilitating the free movement of
goods have the potential to enhance effective border management

81 African Union, 2006a:30.
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as a key element of a national migration system.®? The East African
Community One Stop Border Posts Act, 2016 provides for the legal
framework for establishing one-stop border posts. Section 3 of
the Act clearly stipulates the objective of the Act to extend to the
efficient movement of persons within the community in enhancing
trade.® The collaboration of the border control authorities in the
respective Partner States having a common border in the collection
of labour migration data can easily facilitate the sharing of such data
at the inter-State level, and intraregional level whenever necessary.

The findings of the report place the immigration departments in
the respective Partner States at the forefront of collecting labour
migration data. The data is collected at border points of exit and
entry, as well as during the process of application for and issuance
of work permits. However, there is generally no systematic and
coherent sharing of data among data collecting institutions to
facilitate effective labour migration policy formulation. In particular,
the potential for data sharing at inter-State level lies in the use of a
single-window system by border controls. The single window ensures
that the Partner States that share the border can access real-time
information once one of the officials has uploaded the same on the
entry or exit of a person at that particular post. This system can
enhance security controls by the border management teams of the
Partner States, reduce duplicated process for movement of persons,
and most importantly automate the sharing of data between the
two States at any particular border post. This can further facilitate
greater coordination among institutions gathering migration data
and statistics while avoiding duplication of data.

82 African Union, 2006a:13.

83 “The objective of [the] Act is to enhance trade through the efficient movement of goods, persons and
services within the Community.” (Section 3 of the East African Community One Stop Border Posts
Act, 2016).
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Internal communications strategies — Emulate Kenya’s IPRS
and NCM: Other EAC Partner States should consider adopting
data management systems and mechanism similar to Kenya's IPRS
and NCM.

Kenya adopted IPRS, which when fully operational, will run as a
department under the Directorate of Immigration and Registration
of Persons.®* The system receives data from government institutions,
then information is automatically updated in the IPRS database when
an institution linked to the system updates a person’s data. The IPRS
is intended to be a single source of personal information on both
citizens and foreigners who are residing in Kenya. The establishment
of the National Coordination Mechanism on Migration, which
coordinates collection, and sharing of migration data among
institutions, have further boosted the intervention.

The effective implementation of the IPRS requires computerized
collection of data and working connection of the various institutions
to the system. The initiative further implores the various institutions
to collaborate and cooperate in the collection and sharing of labour
migration data alongside other information. This would increase
sharing of migration data and availability of such data to support
effective policy formulation. Adopting a common information
system will inevitably improve the efficiency of labour migration
data collection, updating of the data, analysis and sharing of data for
effective policy formulation nationally.

The EAC recognizes that it is important to base policy formulation
on data evidenced through surveys, such as the manpower surveys
that were intended to be conducted in all EAC Partner States. Albeit
the high costs, it is upon each of the Partner States to implement

84 Kenya, Ministry of Interior and Coordination of National Government, Directorate of Immigration
and Registration of Persons, About us (n.d.). Available from www.immigration.go.ke/AboutUs.html
(accessed November 2017).
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surveys and use that data in formulating policies to govern and
manage labour migration within the region.

Moreover, the MPFA acknowledges the challenge of migration
in Africa, one of which is the lack of accurate and current data
to base decision on movement of persons. It is therefore our
recommendation that Partner States identify and mandate national
institutions to conduct research and surveys on labour and migration
that should guide the various initiatives in fostering free movement
of workers in the region.
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ANNEX [l: STAKEHOLDER LISTS

Regional methodology and steering
committee meetings for supporting
labour mobility in the East African
Community Project

e World Bank

e International Labour Organization (ILO)

e Ministry of Home Affairs, United Republic of Tanzania
e International Organization for Migration (IOM) Kenya
e |OM United Republic of Tanzania

e |OM Rwanda

e |OM Burundi

e Arcadia Advocates

e Burundi Labour Commissioner

e East African Community (EAC) Secretariat

e Directorate of Immigration and Registration of Persons Kenya

e Prime Minister’s Office Labour, Youth, Employment and Persons
with Disability (PMO-LYED), United Republic of Tanzania

e Directorate of Nationality, Passports and Immigration, South
Sudan

e Directorate General of Immigration and Emigration, Rwanda
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BURUNDI
TOTAL OF 6 MIGRANTS
2 Rwandans
1 Tanzanian
1 Ugandan

2 (Undisclosed — EAC citizen)

STAKEHOLDER PLANNING MEETING AND
CONSULTATION

I[OM Burundi
Arcadia Advocates
Ministry of Labour

Ministry to the Office of the President Responsible for EAC
Affairs

Ministry of Public Security and Disaster Management
Association des Employés du Burundi (AEB)
Confederation of Trade Unions of Burundi (COSYBU)
Ministry of Foreign Affairs

L'Office Burundais de I'Emploi (OBEM)

L'Office National de Protection des Réfugiés et Apatrides
(ONPRA)

Institute of Statistics and Economic Studies of Burundi (Institut
de Statistiques et d’Etudes Economiques du Burundi, ISTEEBU)

LAgence Burundaise pour 'emploi des jeunes (ABE))
Intercontact Services

Ministry of Human Rights, Social Affairs and Gender
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VALIDATION OF FINDINGS
e |OM Burundi

e Arcadia Advocates

e La Commission Nationale Indépendante des Droits de 'Homme
(CNIDH)

e Ministry of Labour

e Ministry to the Office of the President Responsible for EAC
Affairs

e Ministry of Public Security and Disaster Management
e AEB

e COSYBU

e Ministry of Foreign Affairs
e OBEM

e ONPRA

e |ISTEEBU

o ABE|

e Intercontact Services
e Ministry of Human Rights, Social Affairs and Gender
e Civil society association: MD-MAH

REVALIDATION OF THE REPORT

e |OM Burundi
e Arcadia Advocates
e CNIDH

e Ministry of Labour

e Ministry to the Office of the President Responsible for EAC
Affairs

e Ministry of Public Security and Disaster Management
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e AEB

e COSYBU

e Ministry of Foreign Affairs
e OBEM

e ONPRA

e |STEEBU

e ABE

e Intercontact Services

e Ministry of Human Rights, Social Affairs and Gender

KENYA

TOTAL OF 6 MIGRANTS

e 1 Tanzanian in the finance sector
e 2 Tanzanian businesspersons

e 1 Ugandan in the banking industry
e 1 Ugandan social worker

e 1 Ugandan (Dependant of a migrant)

STAKEHOLDER PLANNING MEETING AND
CONSULTATION

e |OM Kenya

e Arcadia Advocates

e Ministry of Labour

e National Registration Bureau (NRB) Kenya

e Civil Registration Department

e Refugee Affairs Secretariat

e Kenya National Employment Authority (NEA)
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e National Productivity and Competitiveness Centre
e Directorate of Immigration and Registration
e African Migration and Development Policy Centre

e Kenya National Commission on Human Rights

VALIDATION OF FINDINGS
e |OM Kenya

e Arcadia Advocates

e Department of Immigration
e NRB Kenya

e Ministry of Labour

REVALIDATION OF THE REPORT

e |OM Kenya

e Arcadia Advocates
e NEA

e Ministry of Labour
e NRB Kenya

RWANDA

TOTAL OF 7 MIGRANTS

e 2 Ugandan lawyers

e 2 Ugandans in the financial sector
e 1 Tanzanian

e 1 Burundi businesswoman

e 1 Burundi

137




ANNEX

STAKEHOLDER PLANNING MEETING AND
CONSULTATION

IOM Rwanda

Arcadia Advocates

Ministry of Foreign Affairs and Cooperation (MINAFFET)
Rwanda Development Bank (RDB)

Ministry of Public Service and Labour (MIFOTRA)

Kigali Employment Service Centre (KESC)

The Trade Union Centre of Workers of Rwanda (CESTRAR)

Directorate General of Immigration and Emigration (DGIE)

VALIDATION OF FINDINGS

IOM Rwanda
Arcadia Advocates
MINAFFET

RDB

MIFOTRA

KESC

CESTRAR

DGIE

District Labour Inspection Officers

REVALIDATION OF THE REPORT

IOM Rwanda
Arcadia Advocates
MINAFFET

National Institute of Statistics and Research
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RDB
MIFOTRA
KESC
CESTRAR
DGIE

District Labour Inspection Officers

UNITED REPUBLIC OF TANZANIA

TOTAL OF 12 MIGRANTS

3 Ugandans

4 Burundians (refugee status)
2 Kenyans

1 South Sudan businessman
2 (undisclosed — EAC citizen)

STAKEHOLDER PLANNING MEETING AND
CONSULTATION

IOM United Republic of Tanzania

Arcadia Advocates

EAC Secretariat

Tanzania Investment Centre (TIC)

Zanzibar Social Security Fund (ZSSF)

Immigration Services Department, United Republic of Tanzania
Capital Markets and Securities Authority (CMSA)

Immigration Services Department, United Republic of Tanzania
(Zanzibar Office)

139




ANNEX

e Ministry of Industry, Trade and Investment (MITI)

e Ministry of Foreign Affairs and East African Cooperation

e Bank of Tanzania

e Asylum Access Tanzania (AATZ)

e PMO-LYED United Republic of Tanzania

e Association of Tanzania Employers (ATE)

e Tanzania Chamber of Commerce, Industry and Agriculture

e Zanzibar Investment Promotion Authority (ZIPA)

VALIDATION OF FINDINGS
e |OM United Republic of Tanzania

e Arcadia Advocates

e National Bureau of Statistics (NBS) — United Republic of Tanzania
e Office of the Chief Government Statistician (OCGS) Zanzibar
e Immigration Services Department, United Republic of Tanzania
e International Committee of the Red Cross (Dar es Salaam)

o ZSSF

e Ministry of Labour, Empowerment, Elders, Youth, Women and
Children

e Ministry of Industry, Trade and Marketing — Zanzibar (MITM)
e TIC

e Trade Union Congress of Tanzania

e CMSA

o AATZ

e MITI

e PMO-LYED United Republic of Tanzania
o ZIPA

o ATE
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REVALIDATION OF THE REPORT
e |OM United Republic of Tanzania

e Arcadia Advocates

e AATZ
o MITI

o ZIPA
o TIC

e President’s Office — Zanzibar

e PMO-LYED United Republic of Tanzania

e NBS — United Republic of Tanzania

e ZSSF

e Bank of Tanzania

e Tanzania Chamber of Commerce, Industry and Agriculture
e OCGS - Zanzibar

e |mmigration Services Department United Republic of Tanzania
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ANNEX [ll: SAMPLE
QUESTIONNAIRE ON
MIGRANT WORKER
PRACTICES

MIGRATION EXPERIENCES

RESPONDENT’S BACKGROUND AND ADDRESS

Name (optional):

Company/Institution (or type of institution):

1. What is your level of education?

[JHigh school [ Certificate [ Diploma [J Undergraduate degree

[0 Masters/PhD  [J Others (Please specify)

2. How did you first hear about the opportunity to work in Burundi?

3. Were you in the Burundi when you found out of the job opportunity?

[ Yes O No

4. Was Burundi always a desired destination for you to work?

[ Yes O No

5. If yes, why?

143



ANNEX

6. What requirements did you have to satisfy in order to get that job/position?
(Tick appropriate response.)

Be a national of one of the East African countries

Possess qualifications that locals do not already have

Have an employment contract

Have a business proposal and proof of finances to conduct a business

Have an entry visa

Have a work permit

OOoooood

Others (Please list below)

7. How long did it take for you to acquire a work/residence permit?
(Tick appropriate response.)

(13 days 11 week 11 month [ Unpredictable

[ Others (Please indicate)

8. Can You (Tick appropriate response):

] Apply for a new/another job in Burundi?

(] Hold a retirement benefit scheme in Burundi?

] Own property for business such as land or office complex?
[ Pay taxes at the local/residence rate?

[ Join trade or workers' unions?

[ Institute a suit in the local courts on employment-related issues?

9. Do you receive equal treatment or have the same opportunities for work
that are available to nationals? If yes, please list examples.

10. If no, please list examples of unequal treatment.

11. Are there favourable treatment for female migrants in Burundi? (Please explain)
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12. With your skills level, do you receive preferred treatment at your place of
work? (Please provide examples.)

13. What are the main challenges you have faced with:

] Acquiring a work permit?
[ Joining a labour/workers’ union?
[ Saving with a retirement scheme?
(] Having your family and dependants visit or join you?
[ Getting work permits for your dependants?
14. Have you experienced any of the following challenges? (Please tick appropriate
responses.)
(] Physical or sexual harassment/violence
[J Restriction of movement
] Debt bondage
] Forced labour
[J  Withholding, underpayment or delayed payment of wages and benefits
[J Retention of passports or identity or travel documents
[J Threat of denunciation to authorities, particularly in those sectors that

are outside the usual avenues of regulation and protection, such as
domestic work

[0 Others (Please list below,)
15. If yes, have you been able to seek remedies through: (Please tick appropriate
responses)
[J A suite before a labour tribunal?
[J Hearings before a special committee for migrants?
1 Report to the police?
] Report to the company Human Resource or Disciplinary Committee
at work?
[0 Others (please list below)
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16. Do you need to satisfy any requirements before exiting Burundi or
terminating your contract?

(1 Yes [INo
17. What other country would you prefer to work in and why? (Please tick and
explain.)
(1 Kenya
] Uganda

[ United of Republic of Tanzania
0 South Sudan
[J Rwanda

18. Do you have any recommendations that would make your migration and
settlement in Burundi better?
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