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FOREWORD

Earlier versions of the papers prepared for this volume were first presented at the Second Con-
ference of the Berne Initiative, “ Managing I nternational Migration Through Cooperation”, Berne,
16-17 December 2004. 10M gratefully acknowledges the generous financial support of the
Swiss Foundation for Population, Migration and Environment that enabled these papers to be
prepared for the Berne Initiative process.

The Swiss Federa Office for Refugees launched the Berne Initiative in 2001 in an effort to
promote better migration management at national, regional and global levels through enhanced
cooperation between states. During 2004, the Berne Initiative convened four regional consult-
ations, which took place in Africa, Europe and Central Asia, Asiaand the Americas.

The Berne Initiative is a states-owned consultation mechanism, responding to the need to insti-
tute interstate dialogue and cooperation on migration management at the global level. Its most
important outcome has been the devel opment of the International Agendafor Migration Manage-
ment (IAMM). ThelAMM, anon-binding reference system and policy framework on migration
management at the international level, was developed by states through a series of consultations
involving interested states, asthe principal actorsin thefield of migration management, with the
advice and support of relevant stakeholders.

This report highlights in particular the growing significance of regional consultative processes
which have become an increasingly important component of migration management. A decade
ago few processes existed. Today more than 200 countries participate in one or more of the
regional processes. Regiona Consultative Processes (RCPs) are non-binding consultative fora,
which bring together representatives of states, civil society, and international organizations at
the regional level to discuss migration issues in a cooperative manner.

RCPsarefocused exclusively on migration concernsand differ from other regional groups, such
asregiona economic organizations, which cover many other issues. This volume also includes
analysis of other forms of interstate cooperation including intergovernmental institutions, such
as the African Union and Organization of American States, which have been active in the mi-
gration field and which have contributed much to understanding of the phenomenon at the
regional level.

Four of the five papers in this volume examine current forms of interstate cooperation in the
migration field at the regional level and the fifth paper discussestrendsin interstate cooperation
at the global level. Taking as their point of departure the rapid growth in informal non-binding
regional consultative processes on migration, the papers analyse their modes of operation,
review their outcomes and provide an assessment of their effectivenessin facilitating interstate
cooperation at the regional and global level. The papers also suggest ways in which interstate
cooperation at the regional and global levels might be enhanced in the future.



The report shows that current forms of interstate cooperation are complex and varied, ranging
from dialogue and sharing of information on experiences and practices to cooperation in policy
devel opment and operational implementation. There are bilateral, regional and multilateral forms
of cooperation; legally binding and non-binding; direct policy cooperation, and cooperation with
regard to related policy areas, such as trade, devel opment and other areas.

One of the key questions raised in this volume is to what extent will regional consultative pro-
cesses become abuilding block towards greater interstate cooperation at the global level? Bimal
Ghosh in his paper asks, for example, whether informal and non-binding principles for cooper-
ation emanating from RCPs could serve as the foundation for a Global Framework of Guiding
Principlesfor Migration Management, preserving the sameinformal and non-binding character
at the global level.

Frank Laczko
Head of Research
Migration Policy, Research and Communications Department, IOM Geneva
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INTERSTATE COOPERATION:
EUROPE AND CENTRAL ASIA

INTRODUCTION

Immigration is by definition transnational.* Events since the 1980s and, above all, since the fall
of the Berlin Wall, have accel erated this process. Inspired in the broadest sense by arecognition
that the challenges posed by immigration cannot be met, and might indeed be exacerbated by
unilateral action, the receiving states of Europe and North America have entered into a series of
formal and informal arrangements in the area of migration and asylum. The former have in-
cluded the Schengen Agreement on the creation of a common external border for Europe, and
the Dublin convention on the processing of asylum claimsat thefirst point of entry into the EU.
Both have inspired alarge scholarly literature. There is much less awareness, particularly out-
side the intergovernmental policy community, of informal arrangements. Although they have
expanded since 1989, relatively littleisknown about their impact and, in particular, about whether
they have a causal effect on the conceptualization of immigration by policymakers, and on the
policies they enact.? Within the framework of the Swiss-sponsored Berne initiative, this paper
reviews these processes in Europe, draws conclusions on their impact and suggests ways in
which current best practices might be expanded in order to reinforce and further their impact.
The paper proceeds in five steps. The first briefly introduces and defines the key concepts and
terms. The second summarizes the formation, history and current aims of these associations.
The third offers an interest-based account of their emergence and the expansion of their remit.
The fourth considers the influence that Regional Consultative Processes (RCPs) have exercised
(though arigid quantification isimpossible). Finally, thefifth reflects on the policy implications.
In the last, | argue that RCPs work best when they are able to depoliticize and “mediatize”
issues, when access to them islimited; when they identify aclear incentive structure on the part
of all participants, and “linkage” and/or “conditionality” are achieved —when receiving coun-
tries are able to offer something in exchange for sending country cooperation.

1. REGIONS AND REGIONAL CONSULTATIVE PROCESSES

A region can be anything “less than global” (Hurrell, 1997: 38). Klekowski von Koppenfels
suggests that this definition is too broad, and offers another as a substitute: regions are bound
together by common concerns, understandings, ties or interests (IOM, 2001b: 21). These
commonalitiesinclude the regional members sharing them and exclude those without them (10M
2001b: 21; Hurrell, 1997: 39).

RCPs emerge from these commonalities. They offer four characteristics: first, they areinformal;
second, they are non-binding; third, they imply no up-front financial commitment and fourth,
their members meet more often than once. A process is by definition iterated. In practice, they
are also facilitated not by the states themselves, but by an international organization (the



International Organization for Migration (IOM), the International Centre for Migration Policy
Development (ICMPD), the United Nations High Commissioner for Refugees (UNHCR) or the
Organization for Security and Co-operation in Europe (OSCE)), which also serves asthe RCPs
secretariat (IOM, 2001b: 23).

2. REGIONAL CONSULTATIVE PROCESSES: EUROPE

During the 1990s, regional interstate cooperation expanded in Europe. In itsinformal manifest-
ation, it was organized around five large ongoing regional consultative processes: the Budapest
Process, the Commonwealth of Independent States (CIS) Conference Process, the 5 + 5 Medi-
terranean Process, the European Union, and the Intergovernmental Consultations on Asylum,
Refugee and Migration Policiesin Europe, North Americaand Australia (IGC). Their histories,
membership and aims are covered in earlier IOM publications, but it is worth devoting a few
words to them.?

2.1 The Budapest Process

The Budapest Process originated from the 1991 Berlin Process. The German minister of the
interior at the time, Wolfgang Schauble, called a meeting to respond to the migratory pressures
unleashed by the end of the Cold War and, above all, to the threat posed by large-scale migration
from Central and Eastern Europe (CEE) and the Commonweslth of Independent States (CIS).
Beginning with amembership of 27,* the Berlin Process evolved into the Budapest Process, and
membership increased to 44.° Over ten years, its remit and aims have expanded and altered in
response to the changed political and economic context. These can be conveniently grouped
around the main recommendations made at the key meetings:

Berlin 1991: Recommendations on measuresfor checking illegal migration from and
through Central Europe

Budapest 1993:

e Criminalize the trafficking of migrants.

* Introduce sanctions on the employment of illegal migrants.

* Increase the exchange of information on irregular movements among states.

* Improve border controls, particularly in the area of training.

» Establish specialized national police units.

»  Expand readmission agreements among sending, transit, and receiving countries.

Prague 1997:
»  Harmonization of legidlation to combat the trafficking of aliens, including prison sentences
of two to three years.

* Adoption by remaining states of UN protocols on trafficking.
»  Tougher sanctionsfor illegal employment.
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Use information programmes in relevant countries of origin and transit with aview to pre-
venting illegal migration.

Adopt common standards for the issuing of passports.

Introduce carrier fines.

Adapt visa and transit visa regimes, procedures for issuing visas as well as border control
practices to relevant policies and regulations adopted by the EU.

Restrict the issuing of visas to competent authorities, and ensure that they expire 30 days
before the expiration of the travel document.

Receiving countries to consider return as the most appropriate solution.

Adopt policies and procedures to facilitate return, including readmission agreements.
Introduce data protection laws and ensure that data collection regimes are compatible and
based on common definitions.

Establish a comprehensive European system for the monitoring and analysis of illegal
migration.

Provide technical and financial assistance to CEE states.

Link trafficking in aliens and other forms of organized crime.

Rhodes 2003:

Achieve asubstantial reduction inillegal migration through fully implementing 1993/1997
recommendations, harmonizing respective penalties, ratifying UN Protocols on smuggling,
increasing cooperation among participating states and establishing contacts between origin,
transit and destination countries.

Undertake a cooperative effort within the Budapest Process to confront the main challenges
created by illegal migration, including the demarcation of borders among CI S states, com-
mon visapolicies, strengthening the Working Group on South-Eastern Europe and initiation
of adialogue on the harmonization of various entry categories.

Establish fair and decent asylum procedures and harmonize them as much as possible.
Facilitate the development and the gradual application of safe third country, and first coun-
try of asylum principles.

Establish cooperation among countries of destination, transit and origin with aview to pro-
moting return.

Steps to be taken by participating states to facilitate determination of migrants’ identities.
Improve implementation of existing readmission agreements.

Reinforce measuresregarding visascreening, identity fraud, information exchange and train-
ing to combat terrorism.

Continue to monitor the implementation of the Budapest Process.

2.2 The CIS Conference Process

The Russian Federation initiated the CIS Conference Process in 1993 by sponsoring a UN
General Assembly Resolution calling for aworld conference on migration and the establishment
of migration mechanisms to cope with movements within, from and through the former Soviet
Union. There was reticence regarding what was perceived by some as an effort to secure funds
and/or to perpetuate Russian influence in theregion, and ayear later the Russian Foreign Minis-
ter addressed a request to UNHCR and IOM, concerning the organization of a conference on
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ethnic Russians migrating to the Russian Federation (Helton, 2005). The CIS Migration Confer-
ence was held in May 1996 in Geneva under the auspices of UNHCR, 10M and the OSCE.
Representatives of 87 governments, 27 international organizations and 77 non-governmental
organizations (NGOs) attended the meeting. The conference adopted a non-binding programme
of action. The action plan addressed institutional and operational frameworks, prevention, co-
operation and follow-up.

The conference had two immediate consequences. First, that it occurred at all was evidence that
migration issueswere being taken seriously by participating states. Second, the conference made
strides in defining concepts and creating a common language. It produced distinct migrant cat-
egories, including externally and internally displaced persons, repatriates, involuntarily repatri-
ating persons, formerly deported persons and “ecological migrants’ (the last was something of
an innovation at the time) (Helton, 2005).

2.3 The Mediterranean 5 +5 Dialogue on Migration

France initiated the 5 + 5 Dialogue in 1990, bringing together France, Italy, Portugal, Spain,
Malta, Algeria, Libya, Mauritania, Morocco and Tunisia. The first meeting took place in Rome.
It was based on the premise that migration between the two regions called for a multilateral
approach. The dialogue is designed to create regular and informal meetings between the two
regions to discuss political, economic and cultural aspects of migration (Dialogue, 2002). The
meeting resulted in the Tunis Declaration, which committed participants to a number of key
objectives (Tunis Declaration, 2002):

» Establish regional processes in the western Mediterranean region for consultation, infor-
mation exchange and the analysis of migration trends.

* Addressillegal migration through the exchange of information and technical expertise, the
combat of criminal gangs engaged inillegal migration and the trafficking of human beings,
the promotion of readmission agreements and by encouraging adherenceto the UN protocols
on trafficking.

* Link migration with development by supporting development efforts in southern countries,
the pursuit of possible means of action in depressed areas, improving potential migrants
living conditions in their home countries and promoting the transfer of new technologies.

*  Pursue the integration of migrants based on respect for their basic rights, allowing family
reunification, promoting free movement between source and destination countries, ensuring
their social and economic rights on a par with nationals and raising awareness of the rights
and obligations of migrants.

»  Pursueamore streamlined and flexible approach to visapolicy, in cooperation with western
Mediterranean countries.

* Manage labour migration to address skills shortages in third countries, including imple-
menting training opportunitiesin areas with a high emigration potential.

* Initiate programmes aimed at improving the health of migrant workers.

The Tunis meeting was followed by ministerial conferences in Rabat in October 2003, and
Algiersin September 2004.
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2.4 The European Union and interstate cooperation

At one level, the European Union (EU) is the opposite of an RCP; its meetings are formal, its
agreements are binding and backed up by relatively powerful enforcement mechanisms. The EU
has nonetheless associated itself with some established RCPs, particularly the Budapest Pro-
cess, and hasitself acted asaregional consultative process. It has done so through the use of the
“open coordination method”, which involves informal policy coordination taking place mainly
between national governments and administrations with a role for the EU (Best, 2003: 2-3).
Open coordination has several components:

* It fixesguidelines with specific timetables.

* Itestablishesappropriate qualitative and quantitative indicators and benchmarks asameans
of comparing best practices.

* It allows member states to trangate these European guidelines into policies by setting spe-
cific targets.

* It establishes a structure for the monitoring, evaluation and peer review with the aim of
creating alearning process (Radaelli, 2003: 15).

Asintheother RCPs, the processisinformal and the conclusions, agreementsand policy recom-
mendations are non-binding.

Open coordination was first used in economic and monetary union and has been invoked since
when formal harmonization is politically unacceptable, unnecessary, or otherwise undesirable
(Best, 2003: 7). Much open coordination has occurred in economic policy, and spillover areas
such as education, training and social policy. But there has also been movement in immigration
and asylum policy. Emerging from the 1999 Tampere conclusions on a comprehensive immi-
gration policy, the Commission issued a communication to the European Parliament “on an
open method of coordination for the Community immigration policy” (Commission, 2001a).
The core of the communication were six multi-annual guidelines approved by the Council (Com-
mission, 2001a: 7) First, member states are to ensure the development of a comprehensive and
coordinated approach to migration management at the national level by considering how in-
creased economic migration would affect asylum flows, and by giving their full support to the
plan of action on the collection of migration statistics.® Second, they are to promote the ex-
change and publication of information on avenues for legal entry, consular services, and the
risks of trafficking. Third, they are to strike a balance between alowing avenues for primary
migration, and introducing appropriate sanctionsfor illegal migration. Fourth, they are to estab-
lish coherent and transparent policies and procedures for opening the labour market to third-
country nationals. Fifth, they areto integrate migration issuesinto relations with third countries
by supporting measures to maximize the positive impact of migration as a factor of develop-
ment, encouraging mobility between EU member states and third countries, and assisting third
countries to combat illegal immigration. Furthermore they are called upon to develop immi-
gration legislation and structures, and to assist with the reintegration of returned victims of
smuggling and trafficking. Finally, they areto ensure the devel opment of integration policiesfor
third-country nationalslegally resident in member state territories. The communication callsfor
aseriesof national action plansfor theimplementation of the guidelines, and givesthe Commis-
sion the role of monitoring the progress.

13



3. TRENDS IN THE LEVEL OF INTERSTATE COOPERATION
DURING THE LAST DECADE

Regional consultative processes are largely a post-Cold War development with expansionist
trendsin four senses. First, there are now four large RCPs in Europe where there had been none
before. Second, the processes have expanded their membership, remit and, in many cases,
ambition. Third, the European Union has supplemented its formal, binding decision-making
procedures with informal, non-binding ones. Finally, the large RCPs have directly spawned
or otherwise encouraged smaller RCPs. The Cluster Process brings together three southern
Caucasus countries (Armenia, Azerbaijan, Georgia) and interested western European countries
(Denmark, the Netherlands, Belgium, Sweden, Switzerland and Germany). The Cluster Process
examines voluntary return, illegal migration, information exchange and technical assistance.
The Soderkdping Process, or Cross-Border Co-operation Process, includes Poland, Latvia, Lithu-
ania, Hungary, Slovakia, Romania, Estoniaand their western CIS neighbours—Ukraine, Moldova,
and Belarus. It began in early 2001, jointly launched by UNHCR and the Swedish Migration
Board (SMB) and named “ The Soderkoping Process” after the town in Sweden where the first
meeting took place. It addresses cross-border cooperation issues arising with the EU enlarge-
ment eastwards and promotes dialogue on asylum and irregular migration issues among the
countries situated along the new eastern border of Europe. Itisaforum for providing training
and sharing expertise and knowledge. It aims mostly at training through seminars and has built
asmall secretariat. The EU has sponsored Border Management in Central Asia(BOMCA), pro-
viding tens of millions of euros in funding of border management in Central Asia. In contrast
with some of the other processes, BOMCA is very much driven by donor states and is hier-
archical in terms of its organization and operations.” Finally, some member states themselves
have pursued multilateral measures. Portugal, Angola, Cape Verde and Sao Tome and Principe
entered into a multilateral agreement on the Establishment of specific desks in border entry
gates for the reception of Portuguese-speaking African nationals, cited by the Portuguese
government as an example of best practice (Pedroso, 2004: 1-2).

Why have RCPs expanded? The answer will depend in part on assumptions about state motiv-
ation. If we assume the state to be altruistically inclined, then international cooperation of any
form is unsurprising so long as someone other than the state itself benefits. This, however, isa
doubtful assumption unsupported by empirical evidence. Although states may use the language
of atruism when presenting their actions, and some state actions may truly have an altruistic
component, it ispolitically more realistic and methodol ogically more demanding to assume that
states act primarily out of self-interest. The question then becomes, what interests do European
states have in regional consultative processes?

The answer to this comes in two parts. The first asks why states seek multilateral solutions of
any sort, whether binding or non-binding. Here the answer is clear: states ook to international
solutionswhen to act unilaterally is either ineffective or undesirable. In the area of immigration,
reduced transaction and transportation costs (Caviedes, 2004: 291), growing disparitiesin glo-
bal wealth, and old and new patterns of conflict and instability have all increased incentives to
migrate to Europe and North America. At the same time, unilateral immigration controls are
ineffective and/or inefficient. They are ineffective for three reasons. First, in many cases to
effectively police borderswould require an intol erable investment of funds and man-hours. This
istrue of the US border with Mexico, the early 1990s German borders with Poland, the Czech
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Republic, and the current borders of the Russian Federation. Second, in the case of asylum,
border controls are not effective: once asylum seekers reach the territory of a signatory state to
the 1951 UN Convention relating to the status of refugees and its 1967 Protocol, that state is
obliged under international law to process their asylum claim. Third, traffickers and smugglers
enable migrants to evade border control and, once inside the borders of a liberal democratic
state, it isrelatively easy (particularly so in the US and the UK, relatively less so in continental
Europe) to remain undetected.

As Matthew Gibney and | have argued elsewhere, the complex of legal and socia rights ac-
quired by migrants once they enter, legally or illegally, the liberal democratic state makes it
necessary, from the point of view of border control, to ensure that illegal migrants are stopped
before they enter (Gibney and Hansen, 2003). The recognition of the inefficacy inspired the
conclusion by EU member states of readmission agreements with the CEE sending and transit
countries, the Schengen Agreement (motivated in part by the fact that less severe immigration
controls in southern Europe undermined more restrictive ones in northern Europe), and exten-
sive cooperation in border policing between EU member states, particularly Austria and Ger-
many, and CEE countries. Unilateral border controls are inefficient because they lead to the
duplication of tasks that could be divided, and because they cannot prevent repeated entry
efforts. Regarding thelatter, EU member statesinitiated the Dublin process to discourage failed
asylum seekers from seeking entry to the EU by filing applications in another member state.

In seeking multilateral solutions to migration, the major receiving states have drawn lessons
from past policy experiences. From the end of the post-war boom until the early/mid-1980s,
liberal democratic states — with the partial exception of the classic immigration countries in
North America and Australasia— pursued a unilateralist restrictionist approach. This was par-
ticularly truein Europe. European states sought to restrict immigration to an unavoidabl e core of
family reunification, and they did so through national legislation inisolation from their partners
and from the ingtitutions of the then European Community.? The policy failed: migrants kept
coming, through family reunification, through the asylum system (the last available legal chan-
nel of migration to Europe), and through clandestine networks. Asylum applications in West
Germany topped 100,000 as early as 1980 (Angenendt, 2004), and there were repeated large-
scale arrivals of asylum seekers throughout the decade: from Sri Lanka, Afghanistan, Iran, Irag
and Central America(Zolberg, Suhrke, Aguayo, 1989, chapter 9). Other, reactive unilateral policies
such asltaly’smassregularization programme of 1986 also failed to reduce Italy’ s attractiveness
to migrants. All thewhile, illegal migrants slipped into France and Italy from North Africa, into
Germany from Turkey, and, after 1989, into Austria, France and Germany from Central and
Eastern Europe.

The second question askswhy they join informal and non-binding regional associations. Hereit
is important to distinguish between historical and structural variables. Historicaly, the fall of
the Berlin Wall triggered a political response. When the Cold War ended suddenly and un-
expectedly, European policymakersfeared amass of potential migrantsfrom the east. The national
press everywherewrote of theimminent arrival of hordes, and conferences were organized around
themes such as “will Europe be overrun by immigration?” In the case of the CIS Conference
Process, these fears were emphasized to generate Western interest in the region with the hope of
securing donor sponsorship. Structurally, RCPs have several key advantages over formal, bind-
ing processes. One of the mostly commonly cited fact is that the informal and non-binding
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nature of RCPs encourages more states to join them. There are several reasons for this. First,
both entry and exit costs are low relative to formal, binding agreements. States commit them-
selves to no financial costs by joining an association, and there is little or no censure for leav-
ing. By contrast, entering into formal, binding agreements — by joining the European Union, or
ratifying UN conventions, implies both high entry and exit costs. Second, joining RCPs re-
quires no formal legislation, and thus spares states the time, effort, and expense of drafting
legislation and guiding it through parliament (Héritier, 2002: 3). Third, states are less likely to
encounter opposition as private actors are less likely to mobilize resistance (Héritier, 2002: 11),
and the press is less likely to scrutinize the decision-making process. Fourth, RCPs offer the
chance for political learning, the exchange of ideas, and perhaps even a degree of policy con-
vergence, but they do notimply formal harmonization. Resistance to harmonization has severa
origins, including principled objection to the perceived loss of sovereignty and apprehensions
regarding the domestic consequences of such aformal process (thisis particularly strong in the
UK, where every negotiation is portrayed by sections of the local media as a battle between
Britain and (the rest of ) Europe). But there is also the belief anong countries generally sympa-
thetic to European policy integration that contrasting institutional legacies, traditions and legal
cultures make harmonization in certain areas impossible (Radaelli, 2003: 42). For Kay
Hailbronner (2002) immigration falls within these aress.

Thefinal advantage concerns membership: in joining a RCP, destination countries join an asso-
ciation that includes both destination and source countries. By contrast, the most advanced binding
international regimes governing interstate migration —the European Union, and bilateral agree-
ments between the US and Canada (on, for instance, “NAFTA visas’) and Australia and New
Zealand — are among wealthy destination countries. Between these countries, migration pro-
duces at most local difficulties. The majority of the RCPs that have emerged since 1989 bring
together rich and poor countries, sending and receiving countries; these are the countries that
have the most to gain from each other, and to lose. Receiving countries seek limits on migra-
tion, efforts to combat trafficking, and the easy readmission of irregular migrants to their home
countries; sending countries want financial aid, some degree of access for migration, liberally
implemented visa regimes, and guarantees that their nationals will be well treated. RCPs pro-
vide a unique forum for pursuing these interests.

In short, the RCPs have several distinct advantages over formal associations such as the Euro-
pean Union or binding agreements such as Schengen (on a common travel area and common
visa policy) or Dublin (on the transfer of refugees). There may be a further factor explaining
their expansion: success. As we know from the public policy literature, policy evolution is re-
active, both positively and negatively: success encourages policy continuity, and failure policy
change or reversal.

4. EFFECTS AND ACHIEVEMENTS

Given their expansion, it stands to reason to ask what RCPs have achieved. There are naturally
several standards for success, but two will be considered here: process and policy. The first
guestion is, how RCPs have affected the policymaking process. Have they made it more open or
more closed, more or less inclusive? The second concerns how they have affected policy
development.
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4.1 Process

RCPs have distinct advantages in the policy process, and these alone justify their continuation.
First, they provide a structure for routine meetings among actors whose interactions would
otherwise be limited, and in many cases single events with little or no follow-up. They bring
together officials from sending and receiving countries on equal terms. As such, it creates an
institutional structurethat partially overcomesthe adversarial and hierarchical relationsimplicit
in more formal north-south dialogues, whether bilateral or multilateral. Receiving countries are
not issuing demands to resentful sending countries; rather, they are entering into adialogue with
each other, with no commitments made in advance and no fear of subsequent binding pledges.
Thishasimportant material and psychological consequences. Materially, it providesthe sending
countries with a stake in, and with “ownership” over, the decision-making process. Psycho-
logically, it reduces or removes the visceral suspicion and hostility with which certain sending
countriesview receiving countries’ demands, particularly when the north-south relationisviewed
through the lens of colonial history.

RCPs can also bring together different actors holding different institutional positions: polit-
icians, civil servants, NGOs and academics. The CIS Conference Process, in particular, inte-
grated NGOsiinto its deliberations. Rather than shouting from the sidelines, NGOs were able to
play arole that was both critical and constructive.® At the same time, the process also encour-
aged the creation of local NGOs in CIS countries, alowing them to work with each other and
with NGOs abroad.

Second, and this point closely followsthefirst, the process contributes through itsinformality to
confidence building. When policymakers are going “on record”, and their statements will be
reported back to their seniors, to third-country officials, and to the press, they are instinctively
and inevitably guarded. They retreat into generalities, and the established official position. The
result can only be limited progress, if not deadlock. If they are free to speak informally without
fear of censure or reprisals, they are much morelikely to depart from the official position and to
step out of the national mind frame, and to suggest new departures from established policy. It
will not occur easily nor immediately; meetings must not only be informal but iterated. Asthe
political science literature on cooperation has demonstrated, trust is built up only during re-
peated encounters (Axelrod, 2004). As officials meet more often and get to know each other, as
they gain certainty from past meetings that their informal, unofficial utteranceswill not cometo
haunt them, trust and mutual confidence are built. These can serve as the foundations for a
meaningful dialogue, for policy learning, and for policy transfer. Indeed, itisaprequisitefor this
to happen (Ghosh, 2000: 235).

4.2 Public Policy

In the area of public policy, it is more complicated to draw firm conclusions about the effect of
RCPs on policy outcomes. The inputs to the policy process are multiple, they cumulate, and
there are feedback effects. It is almost impossible to state definitely which individual set
determined the policy outcomes. What is possible is to compare the pre- and post-RCP policy
landscape, to identify the extent of policy change, and to draw tentative conclusions, drawing
in particular on conversations with some of the actors involved, about the degree of RCP
influence.
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The task of measuring influenceis partially complicated by the fact that the policy process has
several stages: agenda-setting, definition of conceptsand of terms, policy articulation, definition
of mechanisms, passage of legislation, and implementation. In this section, brief attention is
given to agenda setting and issue definition, the definition of concepts and terms, and finally the

passage of legislation.

4.2.1 Setting agendas and defining issues

In some cases, the creation of RCPsreflected the fact that migration was on the political agenda;
in others, it helped shape the agenda. There are at |east two specific examples of RCPs contrib-
uting to agenda setting. First, relatively few members of the CI'S process viewed migration (par-
ticularly illegal migration) and asylum/protection as major political issues in the early 1990s;
today, they all do (Klekowski von Koppenfels, 2001: 11). The CIS process made particularly
important stridesin bringing immigration onto the CIS agenda. Second, in 1991, trafficking was
not at the top of the domestic or international political agendas, and there was confusion be-
tween trafficking and smuggling.’® This partly reflected that fact that smuggling had positive
historical associations with organizations that helped refugees flee Nazi Germany or Commu-
nism. In the decade that followed, policymakersin all participating states have come to recog-
nize the distinction between the two, the links between trafficking and criminal organizations,
and the human suffering trafficking creates.*

Once issues are on the agenda, policymakers need a common language, a common set of con-
cepts, terms, and definitions to approach them. This conceptual processis a prerequisite to any
policy movement. Regional consultative processes provide the forum for the emergence of such
a common language.’? This discursive process is basic, but it is aso not without policy effect.
As one strain of public policy literature has emphasized, the way in which an issue is defined
encourages certain policy responses, while discouraging others (Baumgartner, 1989). In the
Lisbon process, the fact that the “master discourse” of competitiveness was instituted means
that, when there is tension between pursing European competitiveness and pursuing Europe’s
social model, competitiveness wins (Radaeilli, 2003: 29). It does so because Lisbon has been
primarily framed in terms of European competitiveness, above all vis-&vis the United States,
and only secondarily interms of social provision and the creation of a*“social Europe”. In short,
language, terms and the manner in which issues are framed and defined matter, and RCPs con-
tribute directly to them.

4.2.2 Policy implementation

The RCPs cover abroad range of policies, and it is useful to group them together under several
themes: visa policy, readmission agreements and return, trafficking, border management, and
development.

4.2.3 Visapolicy

The RCPs encouraged a series of visa policy reforms. The Budapest Process in particular
recommended that participating states “adapt progressively their visa and transit visa regimes,

their proceduresfor issuing visas, aswell astheir border control practicesto therelevant policies
and regulations by the European Union” (Prague recommendation No0.19). In the area of visa
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harmonization, there has been a high degree of policy change. Whereasin 1997 several partici-
pating states — the Czech Republic, Hungary, Romania, Poland and Bulgaria — maintained a
visa-free regime for more than ten countries on the EU negative list, by May 2002 no state did
so. Latvia, Slovenia, the Czech Republic and Estonia were in perfect compliance with the list;
Hungary, Lithuaniaand Bulgariamaintained avisa-freeregimefor two such states, asdid Slovenia;
Slovakia for three; Poland for four, and Romania for six (ICMPD Secretariat, 2003: 29-30).
Similarly, recommendations on limiting the issuing of visas to the relevant competent author-
ities (rather than, for instance, honorary consuls), and on visaexpiration to occur at least 30 days
before the expiration of the validity of the passport have been adopted by all but afew partici-
pants. As of 2003 much less progress has been made in negotiations with non- or third-wave
candidate countries: Albania, Bosniaand Herzegovina, the Federal Republic of Yugoslavia/Serbia
and Montenegro.

4.2.4 Readmission agreements

Participating states, particularly but not only the accession countries, adopted a broad range of
admission agreements. Indeed, it is fair to say that they proliferated throughout the 1990s.
Between 1990 and 2000, the number of readmission agreements increased from only a handful
to over 300 (ICMPD Secretariat, 2003: 35). They link all western European states with all
CEE countries, and some of the migrant-sending countries of the south. Among the EU states,
there are variations. France has the most extensive set of readmission agreements, and Ger-
many, Switzerland, the Netherlands and Belgium have similarly broad agreements. The UK,
Ireland, Finland, Luxembourg, Spain, Portugal and Norway have negotiated fewer, athough
these concentrate on major source countries and/or contiguous countries. Among non-EU
countries, Romania has negotiated 31 readmission agreements with 33 states (one agreement
covers the Benelux countries), and it has ratified agreements with Turkey, Lithuania, and
Albania (the latter being a Protocol) (Romanian contribution, 2004: 3). Since 1999, the EU has
itself been able to negotiate such agreements, and in 2000 the Council authorized the Commis-
sion to negotiate readmission agreements with Russia, Morocco, Pakistan and Sri Lanka. In
2001, an agreement was negotiated between the EC and the Special Administrative Region of
Hong Kong.

When the major source countries outside Europe, or further east in Europe, are considered, aless
consistent pattern emerges. M orocco has readmission agreements, signed or in preparation, with
France, the Netherlands and Belgium; Tunisia has an agreement with Austriaand France; India
has an agreement with Germany; Nigeria has agreements with Ireland and the Netherlands; Sri
Lanka has one with the Netherlands, and Ghana has one with Switzerland. A similar patchy
pattern can be found regarding Angola, Bangladesh, Ethiopia, Céte d’Ivoire, Libya, Mali and
Senegal. At the same time, the Secretariat of the Budapest Process uncovered patterns of non-
cooperation among a constant set of countries, including those that had signed readmission
agreements: Algeria, China, Ethiopia, India, Iran, Pakistan, Viet Nam, and the Federal Republic
of Yugoslavia/Serbiaand Montenegro (ICMPD Secretariat, 2003: 33).

The picture hereisnot entirely bleak: states, such as Germany, Finland, Sweden and Switzerland
have negotiated programmes for voluntary return with some of the key countries of origin out-
side Europe: Somalia, Sri Lanka, Ethiopia (ICMPD Secretariat, 2003: 34). The absence or the
inconsi stent implementation of readmission agreements is nonethel ess cause for concern. They
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have been least successfully negotiated with sending countries of the south and the east. None-
theless, as the EU’s external border over the medium term shifts outward to these countries
borders, it will be states further east and south with which European nations will need readmis-
sion agreements. And it is precisely in the case of these states that readmission agreements are
non-existent or ineffectively enforced.

4.2.5 Trafficking

The post-1990 recognition of trafficking as both distinct from smuggling, and as a serious crime
has led to a series of international and national developments. At the internationa level, all
states participating in the Budapest Process have signed the UN Convention against Transnational
Organized Crime and the Palermo Protocols on Trafficking in Human Beings, and Smuggling of
Migrants. The ratification process has been slower: as of July 2003, there were only 14
ratifications.

At the national level, efforts have centred on the criminalization of trafficking, including the
introduction of harmonized minimum penalties and provisions punishing the state’s own na-
tionalsfor aiding theillegal entry of migrantsinto itsterritory. The criminalization of trafficking
IS now common practice: almost all states participating in the Budapest Process have made
trafficking a criminal offence, as also the aiding and abetting of trafficking in aliens (for in-
stance, by harbouring alienstrafficked by athird party).

As of 2003, half the Budapest participants had implemented the recommendation addressed to
states to punish the abetting of the trafficking aliens by their own nationals, with only Sweden
and France not having yet done so.*® Penaltiesfor trafficking vary considerably from eight days
to 15 years (ICMPD Secretariat, 2003: 15). However, there are developments within the EU and
second-wave accession states to agree on minimum penalties, though maximum ones will con-
tinueto vary.* Finally, there has al so been progress regarding non-accession countries in south-
east Europe and Central Asia, where cooperation has proved difficult. Since 2000, 11 countries
in the region had signed and six had ratified the UN Convention Against Transnational Organ-
ized Crime; 10 had signed and six (most recently Russia and Ukraine) ratified its Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (I0OM,
2004a 5). Ukraine, Moldova and Belarus, which in 2000 had not recognized trafficking and
smuggling as problems, have made both part of public debate (IOM, 2004a: 5). The Central
Asian Conference on Combating Trafficking in Human Beings was held in Minsk in December
2003, and in May 2004 the Second Annual International Law Enforcement Conference took
placein Kiev. Several countries, most recently Azerbaijan in May 2004, have drawn up official
action plans with IOM and OSCE/ODIHR assistance (I0M, 2004b: 2).

European countries have also negotiated a series of multilateral initiatives to combat human
trafficking (Casados, 2004: 5):

*  The Neptune Operatiamas developed in October 2004 to target boats ferrying illegal mi-
grantsin the zone between Italy, Malta, Libyaand Tunisia.

* The Magellan 1 Operatias designed to improve checks of merchant shipsand their crews
passing through EU ports by improving the coordination and exchange of information on
ship movements among EU ports, and on the detection of fraudulent crew contracts and
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forced seafarer documentation. The WSBC (Wesbanco Inc), the Commission and Council
of the EU, Europol and Spain are organizing the operation, which will be implemented by
Spain, France, Slovenia, Portugal, Italy, Greece and the Netherlands.

* The Baltic Salmon 2005 Operatienordinates the observation of fishing boats, leisure
boats and merchant ships. It isbeing led by Latvia, and implemented by Latvia, Denmark,
Estonia, Finland, Germany, Lithuania, Poland and Norway. Sweden, Russia, Spain and the
UK are acting as observers.

Although it isdifficult to track post-legislative implementation records with precision (and here
trafficking is no different than any other policy area), there is little doubt that there has been
substantial, perhaps massivelegal and policy developments regarding the trafficking of persons.
Problems nonethel ess remain, and this report will revert to these in the last section.

4.2.6 Border management and capacity building

The reform of border management was most successful in the pre-2004 accession countries,
where passports, border training, equipment, security and the computerized exchange of data
between countries have improved immensely since the early 1990s. All intend to implement the
Schengen Agreement within afew years, marking full harmonization with EU border manage-
ment policy.

Beyond these notable developments in accession countries, considerable challenges remain. In
part, thisisowing to the nature of border management itself. Border management isaprime case
of policy being made by, what Michael Lipsky (1983) refers to as, “street level bureaucrats’.
Policy is made above, by civil servants and politicians, but it is implemented below, by border
guards, immigration officers and the police. The quality of the work performed by these “ street-
level bureaucrats’ invariably reflects directly on the policy itself; if there is corruption, in-
competence, faulty technology, or inadequate coordination, then the most clearly defined border
management policy will beineffective. Thismakesit aparticularly difficult areaabout whichto
generalize.

At the same time, effective border management is extremely expensive, and the longer the bor-
der, the more expensive it becomes. To cite one example, the border between Russia and
Kazakhstan spans some 6,000 kilometres. To patrol this immense distance effectively would
require amassive investment in human and technical resources, that no donor state(s) would be
likely to assume and that neither country can afford. Moreover, the sands are always shifting:
traffickers and smugglers are constantly looking for ways to evade border controls by identify-
ing other poorly defended border crossings, by foiling passport verification equipment, and
bribing local officials.

Despitethese limitations, there has been progress. In the case of the CIS Conference Process, the
RCP had to cope with the fact that a number of countries were transformed overnight from
having to deal with internal controls to assuming responsibility for external border controls;
policymakers had little or no experience regarding visas, border policy, or, indeed, the content,
implication and application of the UN refugee convention to their particular situation. By raising
the general public awareness of these and other issues in the countries concerned, the CIS Pro-
cess has achieved much.

21



At the same time, RCPs provided international organizations with aframework withinwhich to
pursue various projects. IOM ran a series of pilot projects in south-eastern Europe and Central
Asiaand thereby introduced the countriesto existing best practices concerning theidentification
of false documents, visa processing, detecting weaknesses in border control mechanisms and
policy, legislation, and more. These projects raised the knowledge of those directly participat-
ing, supported the training of officialsand border guards (in groups of approximately two dozen
each), and facilitated the dissemination of such information (IOM, 2002). Under aproject funded
by the United States, IOM isalso working together with Kyrgyzstan to introduce an entirely new
passport issuance system. Finally, the EU has granted EUR 22,000,000 to improve border
management in Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan, and Uzbekistan. BOMCA
(Border Management Programmefor Central Asia) addressfive areas: thelegal and organi zational
framework for border management; human resources and training; regional police and border-
guard dog training capacity; border management at airports, and model border management in
four pilot regions. According to |OM, the capacity building in migration management hasachieved
variable progress acrossthe region. Most countries had taken advantage of the training opportun-
ities organized by IOM, and some, e.g. Ukraine and Georgia, had made substantial progress
concerning legislative reform (IOM, 2002: 19-28). Others, such as Azerbaijan, Turkmenistan
and Kazakhstan achieved only limited progress (I0M, 2002: 19-28). Such progress as had been
made depends on appropriateimplementation at al levels concerned, including, in particular, by
border officials themselves.

4.2.7 Technical assistance

Until the late 1990s, multilateral assistance was largely limited to the work of organizations
such as UNHCR, IOM, ILO and the Council of Europe, which carried out programmes and
seminars on migration legislation, international legal norms, border policing and other relevant
areas. EU assistance programmes to Central and Eastern Europe included Third Pillar issues
only to a limited degree. There were also a number of inconsistencies in the application of
bilateral arrangements on the training of police and immigration officials, border management
and false documents (ICMPD, 2003: 44). Overall, the pattern was one of limited and variable
assistance.

Inthelast seven years, the volume of multilateral assistance hasincreased considerably, particu-
larly from the European Union (ICMPD, 2003: 44). Thisincludes a series of programmes:

*  The Phare Programnmovides support for the ten 2004-accession countriesin the form of
capital grants, guarantee schemes and credit lines, as well as direct investment in infra-
structure. From 1995 to 1999, EUR 415 million were allocated; the figure for 1997-2001
was EUR 525 million, with a concentration in the post-1999 period. Whereas Phare funds
accounted for 3 per cent of the total in 1997, this increased to 10 per cent by 2000, with
EUR 200 million being targeted to Justice and Home Affairs (JHA) issues, including
EUR 125 million allocated to raising migration control measures in the accession countries
to Schengen standards. The most important achievement was in the area of visa harmon-
ization (ICMPD, 2003: 45).

* The Screening Proceg#roduced accession countries to the EU acquis with particular
attention to illegal immigration and border management in Bulgarian, Latvian, Lithuanian,
Romanian and Slovak screening projects.
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Twinning projectsvere initiated in 1998 to transfer expertise in the adoption, implement-
ation, and enforcement of important aspects of Community |egidlation to the candidate coun-
tries. They operated through the secondment of a*Pre-Accession Adviser” to ministriesin
the candidate countries. From 1998 to 2001, there were 371 twinning projects, of which 73
were carried out within the framework of JHA (Commission, 2001b). Immigration control
projects were carried out in Bulgaria (strengthening of border police), the Czech Republic
(preparation of Schengen implementation), Estonia (border control and customs), Hungary
(border management), Latvia (development of integrated border management strategy),
Lithuania (migration and asylum management system and consular procedures manage-
ment system), Romania (border management and control, asylum and migration), Slovakia
(border management and EU Schengen acqui9 and Slovenia (legislative harmonization in
the field of migration).

The Stability Pactor south-eastern Europe was created on 10 October 1999, and brings
together EU member states, Norway, Switzerland, the EU candidate countries, the
non-European G8 members (Canada, Japan, Russia and the US) and the countries of
south-eastern Europe: Albania, Bosnia and Herzegovina, Croatia, the Federal Republic of
Yugoslavia/Serbia and Montenegro, FY R of Macedoniaand Moldova. It aimsto provide a
forum for regional strategies, to align political strategies, and to coordinate existing and new
initiativesin the region. In April 2001, the Migration and Asylum Initiative (MAI, now the
Migration, Asylum and Return of Refugees Initiative, MARRI) aims to improve capacity
building as well as the legislative environment.

The Cards Programnueeates asingle framework for assistance to the countries of the West
Balkans (Albania, Bosnia and Herzegovina, Croatia, the Federal Republic of Yugoslavial
Serbiaand Montenegro) and the FY R of Macedonia. Cards aimsto assist these countriesto
participate in the Stabilization and Association Process (SAP), and to bring them closer to
the EU. In JHA, the priority area in the SAP, the programme aims to strengthen national
institutions, to devel op regional cooperation among the police and thejudiciary, and toraise
administrative and institutional standards and capacities to the EU level.

Tacisintegrated technical assistance to 13 eastern European countries into their broader
relationship with the EU: Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, Kyrgyzstan,
Moldova, Mongolia, Russia, Tajikistan, Turkmenistan, Ukraine and Uzbekistan. Tacisalso
covers migration-related issues, including border control and illegal migration, allocating
EUR 3.5 million out of its EUR 31 million budget thereto.

The EU also initiated a series of programmes specifically under the umbrella of JHA:

Odysseusisaprogramme aimed at fostering training, exchange and cooperation inthe areas
of asylum, immigration and transnational border crossings. EUR 12 million were alocated
over threeyears, and proj ectsincluded seminars on readmission and visapolicies, migration
management in Bosnia and Herzegovina, and a project on future external borders of the EU
(ICMPD, 2003: 47).

Argo picks up where Odysseus left off, allocating EUR 25 million for the period 2002-
2006 to fund administrative cooperation and support to raise the effectivenessin the fields
of external border, visas, asylum and immigration management.

Stop was created in 1996 to fund information and personal exchange programmes for offi-
cials responsible for combating trafficking in human beings and the sexual exploitation of
women and children. Funding was approximately EUR 6 million per year.
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5. POLICY IMPLICATIONS

RCPs cover alarge, complex and overlapping range of policy areas, making it difficult to draw
firm conclusions. Nonetheless, this overview highlights a number of strengths and weaknesses,
and suggestswaysto further enhance and strengthen therole of RCPs. Thefirst point has already
been made: RCPslead to higher participation rates, encourage the creation of acommon termino-
logical and conceptual environment, and bring North and South, East and West, sending and
receiving countries together on equal terms. As a processthese non-binding, informal forums
represent considerable progress and they should be continued.

This leads us to the implications for policymaking: how can RCPs be improved to lead to bet-
ter policy? Here it is worth repeating the point about unpredictability: it is extremely hard to
state in advance which RCP will generate most policy activity. This depends on things as
unquantifiable as the right chemistry between participating members. As stated, RCPs also
interact with awide range of international and domestic variables, some structural, others con-
tingent. There can be little doubt, however, that they have an important impact; one Home Office
official went so far as to suggest that informal arrangements allow member states to achieve
more (for instance, in the juxtaposition of border control guards between Britain, France and
Belgium) than putatively binding EU directives.”® The question thus becomes the following:
recognizing that RCPs have merit, how can we maximize their influence under conditions of
pervasive unpredictability?

It is useful to begin by assigning arough “report card” to the RCPs. At the risk of vastly over-
simplifying, the Budapest Process and the EU have been more successful than the CIS, whichin
turn has been more successful than the 5 + 5 process. Considering al RCPs by area and geo-
graphy, they have been most successful in the area of visa harmonization, readmission agree-
ments, trafficking in human beings and this, in terms of policy implementation, in the 200-
Accession countries. They have been less successful in thethird-wave accession countries (though
Bulgariais an exception), in south-eastern Europe and in the southern sending countries. This
does not mean that they have failed; there are examples in amost every country of post-RCP
shiftsin problem-definition, concepts, patterns of cooperation, or policy determination and im-
plementation. Nonethel ess, these broad patterns obtain.

To draw lessons from them, it is necessary to consider why some worked, and to consider how
RCPs might be adjusted to extend their success beyond the accession countries. Again, thisis
particularly important as the May 2004 incorporation of ten CEE countries into the EU means
that migration challenges, and the focus of RCP work, inevitably shift south and eastwards.

5.1 Depoliticization and demediatization

RCPs work when they live up to their fundamental aims, i.e. when they are informal, non-
binding, and confidence building. In a sense, each process has to reinvent the wheel: as one
officia involved with the CIS processtestified, it isinvariably extremely difficult at the outset
to encourage actors to depart from prepared statements and generalities.*® This rhetorical con-
servatism is understandable. Public actors, particularly politicians, have to choose their words
carefully, sometimes to the point whereiit is remarkable that they venture to say anything at al.
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They know that what they say will be scrutinized, twisted, and attacked. The inevitableresult is
that, though ministers might be relatively frank with each other over coffee during breaks, once
in an official capacity they retreat into established policy (as dictated by Berlin, London,
Algiersor Tirana), and their official communiquéswill be at best general and well-intentioned,
and at worse banal. The greater the degree of press and public scrutiny of official deliberations,
the more this tendency to policy conservatism will be reinforced. This accounts in part for the
lower achievement in the framework of the 5 + 5 process. During the Tunis meeting, policy
experts were locked out of the meeting room while ministers hammered out the Tunis
Declaration, which is little more than a series of good intentions with few realizable policy
implications.

This conservatism can only be overcome and confidence built, when the processis depoliticized
and “demediatized”. It has to be removed from the partisan political debate, from nationalistic
posturing, and from sensationalistic media coverage. In many instances, theideal candidatesfor
depoliticized RCPs will be senior, influential and discreet political actors, who neither attract
nor seek public attention. They may be senior civil servants, supported by experts from the
NGO/international organization and academic communities, rather than politicians. High rank-
ing civil servants, with (usually) tenurein aposition of relative security from press scrutiny, will
be more likely to develop the relaxed, mutually confident atmosphere necessary for a meaning-
ful discussion and policy change. One member of the Budapest Process testified to the almost
transformative effect of routinized, informal and largely secretive meetings among senior civil
servants. This need not always be so. There are instances in which venue shifting will achieve
depoliticization and demeditiatization, even though politicians remain the key actors. For in-
stance, taking the CIS Process from the spotlight of New York to Geneva removed it from the
open and highly mediatized floor of the General Assembly. But a meeting of civil servantswill
be relatively ineffective unless they have the necessary influence over elected officials. The
important point isthat the actors should have influence, and should strive to remove politics, and
the press, from the regional consultative process, particularly during the early stages.

Although it might seem paradoxical, political benefitsflow from adepoliticized and demediatized
process.t” Once an RCP has issued guidelines, or action plans, these have legitimacy because
they flow from a state-driven process. They provide international organizations and NGOs a
legitimating structure through which to approach donor governments and pursue bottom-up
projects.

5.2 Access

The point about membership leads directly to one about access. Although some observers have
decried the democratic legitimacy of RCPs on the grounds that they are less transparent and
solicit less public involvement than formal multilateral cooperation (Radaeilli, 2003), thisisin
fact their strength. As Virginie Guiraudon has demonstrated, migration, citizenship and asylum
policies are most likely to be transformed, and that in aliberalizing direction, in closed policy
communities with relatively little public access (Guiraudon, 2000). These policy areas are too
complex and, more important, too vulnerable to mediahysteriaand political demagoguery, to be
deliberated by focus groups. The proper time for democratic input comes when concrete policy
proposals are submitted to the legislature. Before then, in matters of access, lessis more.
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This observation has implications not only for restricting access, but also for the comportment
of those present. Members of the NGO and academic communities, who have themselvesrarely
made actual policy, should resist the temptation to lecture civil servants, or to suggest, however
well intentioned, that the answersto the challenges of migration are clear and obvious. Answers
will emerge from the discussion, not precede it. Finaly, it is essential that all actors respect the
Chatham House rule. If any member of the discussion report or, worse, attribute policy pro-
posals to the press, then the essential basis of confidence is destroyed. When this occurs, policy
ideas that might still be at a crude and preliminary stage, but have great potential, are killed for
reasons of political necessity.

All things being equal, the objectives of depoliticization, demediatization and restricted access
are most easily achieved when the groups remain small, have a regular attendance, and are
backed up by an effective secretariat. The CIS conference was negatively affected by the first
two problems: it was too large and unwieldy, and there was too much turnover among the na-
tional ministries. As the CIS conference process draws to an end, governments should think
about new RCPs that reflect post-millennium migration concerns and post-millennium regional
aliances. It no longer makes sense to think of the CIS as concentric circles extending out from
Russia: the Central Asian countries look to each other and to non-CIS neighbours as much as
Russia, and the western CIS looks to Europe. Trafficking, illegal migration, return, document
forgery and readmission implicate not just Europe, but China, Sri Lanka, Africaand so on. Five-
plus-five represents an important step in this direction, but it is hampered by the absence of a
secretariat supporting the Budapest and CI S conference processes.

5.3 Linkages, trade-offs, and incentive structures: the conditionality
requirement

The fourth implication has the most direct and measurable effect on policy outcomes. RCPs
were most successful when all actorshad aclear incentiveto act. At the outset, the advantage lay
with the sending countries. Receiving countries migration policies, visa and border manage-
ment policies depended on sending countries’ taking action to limit illegal migration and traf-
ficking, raising standards in their passport and visa policy, and stamping out corruption and
laxity in their border control policies. There was, in short, little that was obviously in it for the
receiving countries. Over the following decade, RCPs worked where common interests were
identified, and where the receiving countries were able to offer something in exchange for send-
ing country action. The incentive to act is greatest where that which might be called the
conditionality requirementis met: in situations where what a sending country seeks is con-
ditional on a change in some aspect of its migration policies. A looser but nonetheless useful
method involveslinkage the receiving countries use the carrot of technical, policy, or financial
transfers to encourage sending country action. Linkage and conditionality are thus related con-
cepts, of which conditionality is the more exacting standard.

Theimportance of linkage and conditionality is clear from the successrate of the various RCPs.
Policy — visa policy, border management, and the combating of illegal migration — was most
thoroughly and consistently changed in the case of the pre-2004 Accession countries. These
countries had aclear incentive to act: membership of the European Union was conditional upon
policy change. In the absence of this requirement, it is doubtful that Poland, Hungary and the
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Czech Republic could have been convinced to introduce visas for their neighbours in the east;
they did so only reluctantly, and they made their reluctance known. As the summary report of a
Euro-Atlantic Partnership Council (EAPC)/Seegroup workshop on integrated border manage-
ment put it,

Thereis no doubt that a beacon of hope isinstrumental. That beacon is arapprochement and (...)
integration into the EuropeanUnion. When all the definitional differences on organized crime
(and) all the technical and operation projects (...) are said and done, this is what keeps South
Europe moving forward (italicsin original) (Hess, 2004: 7).

It is no coincidence that the Budapest Process achieved its greatest success from the mid-1990s
onwards, after the EU associated itself with the process. Until then, it was, in the words of one
participant, an “unguided missile” .

Outside Europe, the United States has used the 2000 US Trafficking ProtectionsAct to creste a
strong conditionality requirement. Under it, the US can impose non-humanitarian sanctionson a
government when it is placed into Tier 3 of the annual TIP (Trafficking in Persons) Report. The
threeTiersare: those fully complying with minimum standards (Tier 1), those not complying but
making significant efforts to do so (Tier 2) and those not meeting standards and not making
significant efforts (Tier 3). This linkage has worked because it is broadly applied and enjoys
cross-bureau support. For instance, it led Bosnia to alter its policies and, more generaly, puts
strong pressure on countries when they are given a Tier 3 ranking.'® By contrast, Germany’s
attemptsin the 1990s to link readmission of returned migrants to foreign aid failed because the
Ministry of Economic Cooperation and Development (Bundesministerium fur wirtschaftliche
Zusammenarbeit und Entwicklungame out publicly against it. Even such broad linkages do
not alwayswork: the US has had little effect on policy in Uzbekistan and Tajikistan because the
US needed their support in its policy towards Afghanistan. Finally, even where such strong
conditionality requirementswork, they might not bewise. They essentially involve using athreat
to secure action. Threats may lead to resentment and a reluctance or refusal to cooperate in the
future, particularly when the receiving country needs a sending country’s help more than the
other way round. It is preferable to ensure that linkages occur when all parties perceive them-
selves as having ownership over the process. Here again, RCPs have clear and distinct advan-
tages: ownership is built into the consultative process itself.

To besure, incentivesare not only material, they may also be reputational. In the case of traffick-
ing, there was less of a quid pro quo between sending and receiving countries. Instead, most
countrieshad aninterest, for reasons of national prideif no other, in preventing their citizensand,
aboveall their women and children, from being trafficked and sold into sexual slavery. Likewise,
even in the complete absence of material incentives a country may be shamed if it is made
publicly knownthat, for instance, itsborder management isplagued by corruption or itsmigration
polices are wholly inadequate. The Budapest and Puebla Processes' reviews of implementation
records in the participating countries are one useful way of invoking reputational mechanisms
(though these often depend on self-reporting). Reputational incentives are at best a soft mecha-
nism: they are variable and difficult to manipul ate. Uzbekistan showed itself to be indifferent to
them, and Turkmenistan still refuses to recognize that trafficking is a serious problem.

That the success of RCPsin the 1990s depended in large measure on linkages and conditionality
is both reassuring and worrying. It is reassuring because it identifies a clear mechanism through
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which policy change can be affected; it isworrying because the clearest incentive— EU member-
ship —cannot be offered indefinitely. Future RCPswill have to involve countries that have only
along-term hope of EU membership or none at all: south-eastern Europe, Russia and Central
Asia, and the southern sending countries. In these cases, it will be up to members of the sending
country to identify areas of common interest and exploit linkages and conditionality. It islikely
that these will be more focused and |ess ambitiousin scope than those achieved under the Buda-
pest Process (near-compl ete visa harmonization and exponential growth in readmission agree-
ments, for instance). A visa-freeregime will not be extended by the EU to Russiaor the Maghreb
region. Rather, progress will have to be piecemeal. Recent experience suggests that limited
linkages can be very successful. The UK ran a successful pilot project scheme in Lebanon in
which Lebanon agreed to block illegal migrants transiting through the country if the UK pro-
vided funds for identifying and reintegrating people in the detention camps. Similarly, western
European countries have had considerable difficulty identifying and returning people from the
south Caucasian countries. Following discussions within the framework of the Cluster Process
on return issues, including the identification and documentation of irregular migration, the
Netherlands provided the southern Caucasian countries with computer equipment and training
in its use (the Edison system, which facilitates the checking of travel documents to detect for-
geries or other falsifications), financed information campaigns on trafficking and smuggling.
Belgium, Switzerland and the Netherlands are working with Armeniato provide support for the
reintegration of returned migrants (for instance, small grantsfor business start-ups) in return for
readmission. The Czech Republic hasalso initiated aprogrammewith Georgia. These programmes
have the added benefit of ensuring that returned migrants have something to return to, and pre-
vent them from attempting immediate re-entry into western Europe.?

Linkages and conditionality are not simply atool in the hands of the receiving countries. Send-
ing countries can identify receiving country interest as a means to put their own interests for-
ward. Although there will always be fairly tight limits on the degree to which policy can be
liberalized, sending countries can link more open visa arrangements and |abour migration. And,
since 9/11, there is a new and overriding receiving country interest: security. Since 2001, the
United States has shown a renewed commitment to improving border controls, particularly in
Central Asia.

5.4 Making the inter-European extra-European

To betruly effective, European cooperation must extend beyond Europe. European policymakers
have long recognized this, but the enlargement of the European Union and the strong pull ex-
erted by European countries for the South makes it imperative to extend RCPs beyond Europe.
Some positive consequences have flown from the 5 + 5 Rabat meeting (Casado, 2004: 3).
Following it, the Spanish and Moroccan labour ministries met to examinelegal Moroccan work-
ersin Spain. On the control side, mixed Spanish/Moroccan police teams cooperate to combat
illegal migration, and Spain has offered to train and provide technical assistance to the Moroc-
can border control officials. In exchange, Morocco will expand its effortsto intercept and return
illegal migrants. Morocco is negotiating with Spain the return of unaccompanied Moroccan
minors (of which there are 1,566 in Spain), and Moroccan officials and NGOs have been invited
to visit the reception centreswhere they are held. In exchangefor these effortsand for Morocco’'s
promise of better implementation of the readmission agreement between the two countries, Spain
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has agreed to recognize Moroccan driving licences in Spain and to create a plan and allocate a
budget for immigrant integration in the Kingdom. Finally, following a practice successfully
employed by Germany to secure the return of migrants from the former Yugoslavia by granting
temporary protection in the early 1990s, Spain initiated the Previe Plan on voluntary return in
April 2003. It provides voluntary return migrants with afree airticket, 50 euro travel allowance
on departure, and another 450 euro per adult and 200 euro per child to a family maximum of
EUR 1,400 (Casado, 2004 4). Future work within RCPs should |ook towards consolidating and
expanding RCPs between European countries and southern (and south-eastern and central Asian)
sending countries. Following the experience of inter-European RCPs, these meetings should
also strivefor depoliticization and demediati zation, limited access and linkage and conditionality.

5.5 Development

The at times cryptic concept of “co-development” is sometimes mentioned, particularly, but
not only, in EU contexts, as abasisfor extra-European cooperation. The debate about migration
and development is both old and new. In the former, there has long been a debate about, and
woolly commitment to, reducing emigration pressures in the sending countries by addressing
the “root causes’ of migration: political instability, poverty, and insufficient professional op-
portunities for educated migrants. The goal in the most ambitious versions would be to raise
sending countries standard of living to alevel that eliminates the incentive to emigrate. Ireland
was a sending country in 1984; following ten years of staggeringly rapid economic growth, itis
a receiving country in 2004. It is, however, unlikely that the Irish and, earlier, Spanish and
Italian outcomes, will be repeated, at least not in any predictable manner.? Western countries
aid budgets are inadequate and unlikely to increase sharply. In some source countries, major
institutional reforms and an attack on corruption are a prerequisite to using aid effectively.
In addition, economic development may exacerbate rather than reduce emigration pressuresin
the short term: dislocations resulting from development encourage the “losers’ to migrate,
while others increase their resources sufficiently enough to consider migration (Zolberg,
Suhrke, Aguayo, 1989: chapter 10). If the migrants are unskilled, this outcome is the opposite
of receiving country intent; if they are skilled, the emigration may limit the aid-driven eco-
nomic devel opment.

None of thismeansthat “ co-development” cannot be auseful focus of RCP work. Devel opment
aid provides not (merely) the remote prospect of wealth equalization; rather, it opens a space for
linkages and conditionality. Sending countries, particularly but not only thosein Africa, have an
interest in limiting brain drain, and measures to tackle the drain could be linked with African
policiesonillegal migration and human trafficking. To do so, efforts should be micro rather than
macro focused and on systems-transforming: they should specify particular regions and cities,
and focus on the factors that push migrants out. Bilateral cooperation is currently in place be-
tween Senegal and Italy, and the Netherlands and Cape Verde and Eritrea (Ghana Contribution,
2004). These measures aim to assist the transfer of knowledge and business acumen acquired by
African citizens resident in the sending countries towards their countries of origin; to develop
business capabilities in the countries and cities of origin, and to foster economic cooperation
there. The integration of these efforts into RCPs would enable useful information exchange
possible, avoid duplication and ensure that existing programmes are not working at cross-
purposes.
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6. CONCLUSION

In summary, there has been a clear upward trend in the number, remit and ambition of RCPs
since 1989. Their growth is a reflection of (a) the general inability of the state to cope with
migration-related pressures unilaterally and, (b) the particular attractiveness of RCPs over for-
mal, binding agreements. The latter can be divided into negative and positive incentives, when
“negative” isnot to be understood in either pejorative or coercive terms. Negatively, RCPs have
lower exit and entry costs; they imply no up-front financial commitment; they avoid the costs of
legislation, and they pose fewer risks of mobilized resistance. Positively, they bring sending and
receiving countries together on equal terms, and they allow political learning, the exchange of
Ideas and even convergence, without requiring formal harmonization. RCPs also have a clear
and direct impact on the policy process. By bringing sending and receiving countriestogether on
equal terms, they overcome the adversarial relationship implied by formal structures (psycho-
logical effect) and they give both parties ownership over the process (material effect). Finaly,
they are unique forumsfor confidence building, itself a perquisite to information exchange, the
creation of acommon language, and policy change.

In terms of policy outputs, RCP effects have varied according to geography (they have been
most successful in CEE accession countries) and policy area (they have been most successful in
visapolicy, trafficking and readmission agreements). Although specifying exact causesfor these
successesisimpossible, and thereis always the possibility that certain policy areas and regions
areparticularly resistant to changefor reasonsindependent of the RCPs, the paper has delineated
some causes and implications. RCPs work best where the groups are small; where the issues
examined have been depoliticized and demediatized; where accessislimited in the early phases,
and where there has been linkage between sending and receiving country interests. In the future,
governments should strive to retain and reinforce these features and, in particular, to identify
common interests between European receiving countries and third-wave and (above all) non-
accession countries in the Southern Caucasus, Central Asia (including, of course, Russia) and
the southern sending countries. The creation of new, and the extension of existing RCPs to
include these countries has begun, and the process should continue.

In the end, regional consultative processes will never provide a clear and immediate solution to
migration challenges. They require time to mature; their trajectory is difficult to predict, and
their effect on policy isvariable and capricious. Yet, they offer the promise of creating agenuine
multilateral, north-south policymaking community with acommon language, and they have shown
that they can contribute to substantial resultsin areas beyond the reach of formal, binding inter-
national forums. In aworld of nation states, and oursisand will remain aworld of nation states,
they provide the best hope for policy-relevant cooperation between, rather than simply within,
regional blocs.
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ENDNOTES

For assistance with this piece, | am grateful to Frank Laczko and Jobst Koehler. My thanks also go to officials
from IOM in Geneva, ICMPD in Vienna, and the British Home Office for agreeing to be interviewed for this
project. Finally, | extend my thanksto the government of Switzerland for creating the Berne Initiative, and to
the participating governments for providing examples of interstate cooperation and, more generally, for
supporting theinitiative.

By contrast, the study of lessformalized proceduresin other policy spheres has become, to quote one scholar,
a “cottage industry” (Radaelli, 2003: 16). See the European Union Center, University of Wisconsin's web
project on the open coordination method: http://eucenter.wisc.edu/OM C/index.htm (consulted 2 November
2004). Only one article is devoted to immigration, compared to 29 on the topic of unemployment.

For reasons of space, thispaper will focuson the Budapest Process, the CI S Conference Process, and 5+ 5, with
less space devoted to the IGC.

Albania, Austria, Belarus, Belgium, Bulgaria, Czechoslovakia, Denmark, Estonia, France, Germany, Greece,
Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, theNetherlands, Poland, Portugal, Romania, the Soviet
Union, Spain, Switzerland, Ukraine, the United Kingdom and the FR of Y ugoslavia.

Including 35 governments and nine international organizations: Austria, Belgium, Bosnia and Herzegovina,
Bulgaria, Canada, Croatia, the Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary,
Ireland, Italy, Latvia, Lithuania, Luxembourg, M oldova, theNetherlands, Norway, Poland, Portugal, Romania,
the Russian Federation, the Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, Ukraine, the
United Kingdom, the United States of America, the Central European Initiative, the Council of Europe, the
European Commission, ICMPD, IGC, IOM, Interpol, UNCCP (The UN Conciliation Commission for
Palestine) and UNHCR. Thefigurefor countriesisslightly inflated by the partition of two countriesat the 1991
Berlinmeeting: Czechod ovakia(intotwo countries) and the Federal Republic of Y ugodavia(intofour countries).
For the Action Plan, see Commission (2003).

Interview with an IOM official, 25 November 2004.

On this, see Geddes, The Politics of Immigration in Europ&ondon, Sage, 2003, chapter 1.

Interview with an IOM official, 17 November 2004.

. Interview with an ICMPD official, 3 November 2004.

. Interview with an ICMPD official, 10 November 2004.

. Interview with an ICMPD official, 10 November 2004.

. Sweden is now doing so. Interview with an ICMPD official, 3 November 2004.

. Interview with an ICMPD official, 10 November 2004.

. Interview with a Home Office official, 23 November 2004.

. Interview with an IOM official, 17 November 2004.

. Interview with an IOM official, 24 November 2004.

. Interview with an ICMPD official, 10 November 2004.

. Interview with an 1OM official, 18 November 2004. Promotion from Tier 3to Tier 2 ranking can lead toamore

complacent attitude rather than ongoing substantial policy commitment.

. Interview with an IOM official, 17 November 2004.
. Inthelate 1980s, economists and demographers predicted continuing I rish economic stagnation and increased

unemployed caused by aglut of school leavers.
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INTERSTATE COOPERATION: ASIA

INTRODUCTION

This paper addresses the major regional arrangements in the Asia-Pacific region and examines
their rolein relation to managing migration. Eight institutions have been selected on the basi s of
their significance in terms of their scale of operations (APEC, ASEAN, SAARC, PIDC) or their
unique focuson migration (APC, Asian Migration Ministerial Consultations, Bali Process). One
other, the TTTA was selected as it is unique to the region.

There has been alarge increase in the movement of labour in Asia— fuelled by the strong eco-
nomic growth experienced in the region, notably in China (including Hong Kong SAR and
Taiwan), Singapore, Japan and the resulting need for both skilled and unskilled labour. Most of
these movements did not occur in the framework of regional arrangements, but have been
negotiated by individual governments, firms and agents, or occurred independently as migrants
use socia networks and other people to facilitate their movements.

1. CURRENT FORMS OF INTERSTATE COOPERATION
AT THE REGIONAL LEVEL!

Inter-Governmental Asia-Pacific Consultations on Refugees, Displaced Persons
and Migrants (APC)

Tolu Muliaina, Department of Geography, University of the South Pacific, Fiji Islands

Geographical scope and structure

The Asia-Pacific Inter-Governmental Consultations on Refugees, Displaced Persons and Mi-
grants (APC) was established in Canberrain 1996. It counts 36 member countries in the Asia-
Pacific region: Afghanistan, Australia, Bangladesh, Brunei, Bhutan, Cambodia, China, Fiji, Hong
Kong SAR of China, India, Indonesia, Japan, Kiribati, Laos, Malaysia, Micronesia, Mongolia,
Myanmar, Nauru, Nepal, New Caledonia, New Zeal and, Pakistan, PapuaNew Guinea, Philippines,
Republic of Korea, Samoa, Singapore, Solomon Islands, Sri Lanka, Timor Leste, Thailand,
Tonga, Vanuatu, Viet Nam and Tuvalu. It also has members and observersfrom the International
Organization for Migration (IOM), the United Nations High Commissioner for Refugees
(UNHCR) and the Pacific Immigration Directors Conference (PIDC).

Mode of operation, including with outside countries

The original am of the APC was to promote dialogue and explore opportunities for greater
regional cooperation on mattersrelating to protection and migration issues. However, following
reforms agreed at the 8th Plenary in December 2003, the APC has adopted an action-oriented
role. The chairing arrangement for the APC isfor aone-year term with the option of continuing
for an additional year with the consent of participating governments. In 2003 it was agreed to
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rotate chairson aninformal alphabetical basis. Asthereisno separate APC Secretariat, the Chair
appoints a Coordinator who in turn manages the APC Secretariat by providing functions such as
the support and coordination for the APC during the year. Chinaisthe Chair for the year 2005
and the APC Secretariat is based in Beijing. Planning for 2005 will focus on practical activities
and may cover information sharing; building regional capacity for durable solutions, including
refugee status determination and resettlement; and migration and devel opment.

Description of regional consultative processes

Characteristics of the forum are informality and its voluntary and non-binding nature to allow
participating governmentsto actively engagein dialogue and information exchange and to under-
take practical activities. The annual programme of activities includes the main Plenary session
and subregional and/or expert meetings. The APC has held nine Plenary meetings and a joint
meeting with the Inter-Governmental Consultationson Asylum, Refugee and Migration Policies
in Europe, North Americaand Australia (IGC).

* November 1996: 1% Plenary Meeting, Canberra, Australia
Theme: Regional approaches to refugees and displaced personsan As

e July 1997: 2" Plenary M eeting, Bangkok, Thailand
Theme: Population movement and information sharing.

e June 1998: 3 Plenary Meeting, Bangkok, Thailand
Theme: Prevention and preparedness, and impact of the current economic crisis in Asia on
population migration.

e June1999: 4" Plenary Meeting, Kathmandu, Nepal
Theme: Role of the country of origin in the context of refugees and displaced persons and
migration, the APC progress report and its future direction.

*  November 2000: 5" Plenary Meeting, Hong Kong SAR of China
Theme: Burden/responsibility sharing and migrant trafficking and smuggling.

* April 2001 —Joint APC-1GC Meeting, Bangkok, Thailand
Key objectives were to raise awareness of the global nature of contemporary refugee, asy-
lum and migration issues, including organized people smuggling, and to initiate a dialogue
between Asia-Pacific nations and Western destination countries with developed asylum
systems.

» December 2001: 6™ Plenary Meeting, Manila, Philippines
Theme: Prevention of irregular migration and refugee protection in the context of irregular
migrant flows.

* November 2002: 7" Plenary Meeting, Halong Bay, Viet Nam
Theme: Regional capacity building on return, reintegration and combat against people
smuggling and burden sharing in the contektefugee protection.

»  December 2003: 8" Plenary Meeting, Sydney, Australia
Theme: Strategic trends analysis of refugeésplaced person and migrant flows; compre-
hensive approaches to durable solutions to refugee situations — Asia-Pacific models; and
public awareness aampaigns to facilitate the return and reintegration of victims of people
trafficking.
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* November 2004: 9" Plenary Meeting, Nadi, Fiji
Theme: Comprehensive approaches to durable solutions and migration trends. The 10
Plenary Meeting will be held in China in 2005.

Main policy emphases
Theforum focuses on protection and migration i ssues rel ating to population movements, includ-
ing refugees, displaced persons and migrants.

Extent to which cooperation in other policy areas includes migration, i.e. trade, development,
economic cooperation
No other areas of cooperation.

Asia-Pacific Economic Cooperation (APEC)
Matt Ngui, Faculty of Commer ce, Univer sity of Wollongong

Geographical scope and structure

The Asia-Pacific Economic Cooperation (APEC) is the mgjor multilateral forum for the Asia-
Pacific region, particularly on trade and investment policies and related issues (Www.apecsec.
org.sg/apec/about_apec.html 2004). In 2000, 2.6 billion people lived in APEC's 21 Member
Economies and produced approximately 60 per cent of world GDP (US$19, 254 billion) and
about 47 per cent of world trade.

APEC was launched in 1989 and now has 21 members—Australia, Brunei Darussalam, Canada,
Chile, People's Republic of China, Hong Kong SAR of China, Indonesia, Japan, Republic of
Korea, Malaysia, Mexico, New Zealand, Papua New Guinea, Peru, the Philippines, the Russian
Federation, Singapore, Chinese Taipei, Thailand, the United States of America and Viet Nam.
Thus, the membership of APEC consists of culturally and economically diverse economies sur-
rounding the Pacific Ocean.

Mode of operation, including with outside countries

The Secretariat is based in Singapore. APEC has no treaty obligations required of its members
and the principle of consensus governs the commitments undertaken on a voluntary basis by
each member. APEC’s structure is organized around a series of meetings or forums at different
levels, attended by representatives of member governments. The apex of the APEC structure
features the “Leaders Meeting”, which brings together the heads of government of al its mem-
bers, except Chinese Taipei and Hong Kong SAR of China, which are represented by senior
“economic officials instead. The APEC structureislargely driven by the Senior Officials Meet-
ing (SOM), which takes major management, financial, policy and other decisions (http://
Www.apecsec.org.sg/apec/about_apec/structure.html 2004).

The second level of meetings brings together ministers responsible for specific areas such as
trade, education, finance, labour and human resources, business, and customs. At thethird level
of meetings, 15 specificissue committees and working groups deliberate and devel op programmes
to encourage practical implementation of policy priorities. Working groups and committees often
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have networks and groups of experts providing specific policy advice and information on awide
range of subjects.

In principle, APEC members are permitted to consult and cooperate with other non-member
national and international organizations that share its interests but this type of cooperation re-
quires the approval at APEC senior level, such as by the Senior Officials Meeting (SOM). In
practice, therefore, participation tends to be limited to the practical programme level or to in-
vitations on specific topics. In human resources development, for example, organizations such
astheInternational Labour Organization seldom participate in APEC institutions (Www.apecsec.
org.sg/apec/about_apec/stakehol ders 2004).

Description of regional consultative processes

APEC works according to the principles of openness, voluntary participation and consensus in
decision making, and mutual respect and cooperation in this multilateral forum. APEC consult-
ations take place at both the formal and informal level. At the formal level, representatives of
member governments meet annually to endorse new and major initiatives and to re-emphasize
their interest or consensus. Following the highest level of decision making, the second level of
senior policy officials forward the decisions for implementation at the programme level, within
the limits of its small budget. In reality, the SOM is where most of the negotiations take place
and decisions are formulated for submission to the heads of economies to agree or disagree.
Informally, alliances and mutually supportive relationships develop between government offi-
cials, businessrepresentatives, academics and other expertsto further their ownindividual inter-
ests (www.apecsec.org.sg/apec/about_apec/how_apec_operates.html 2004).

Main policy emphases

Themain policy emphases of APEC in thefirst decade of its existence were economic, trade and
technical issues. In 1994, APEC achieved the“Bogor Goals’ when all members agreed to estab-
lish “free and open trade and investment in the Asia-Pacific region by 2010 for industrialized
economies, and 2020 for developing economies’ (Ravenhill, 2001: 157; APEC, 1995: 4,
WWW.apecsec.org.sg/apec/about_apec.html 2004). The APEC leaders agreed in 1995 to adopt
the OsakaA ction Agendawhich set out the processto implement free and open trade and invest-
ment in APEC by 2010/2020.

The leaders recognized the need to facilitate the movement of business peoplein the region to
enhance global trade and investment, particularly with the growing demand for services. They
recognized the critical importance of investment in stimulating economic growth.

The enhancement of business mobility was one of the APEC’s 15 action areas. The four main
objectives of the group are:

» exchangeof information on regulatory regimesrelating to the mobility of business peoplein
theregion;

* examine the possibility of setting the scope for cooperation at a regional level aimed at
streamlining and accel erating the processing of visas for short-term travel;

* examine the possibility of setting the scope for cooperation at a regional level aimed at
streamlining and accel erating arrangements for temporary residence for business people to
engage in trade and investment; and
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* establish and maintain dialogue on mobility issues with the business community.

APEC has explored the impact of migration on their respective urban areas, |abour markets and
rural labour forces. An international workshop on migration and structural change, funded by
Japan and Chinese Taipel in October 2000, involved 16 members. It focused on four maor
themes: migration transition and labour market adjustment; labour importation and local work-
ers; migration trade and foreign direct investment (FDI), and migration policy and devel opment
strategy. The workshop concluded that further research was needed on the impact of immi-
gration on both sending and receiving economies, the social and cultural impacts of migration,
definitional and other issues on unskilled and semi-skilled workers and gender issues and mi-
gration. Intergovernmental cooperation in the exchange of dataand information on international
migration is also needed, but these issues have not yet been included in the forum’s political
agenda.

Migration issues, however, are not within the scope of the specialist body or any other body
within APEC. The efforts have been to promote these opportunitiesto increase trade and invest-
ment. Although APEC supplementsthe aims of the WTO GATS, thisrelates solely to temporary
entry (under mode 4) and does not relate to migration (in the permanent sense).

It is not within the charter of the APEC to consider migration issues but to focus on the tempor-
ary entry of overseas workers and the mobility of business people.

Extent to which cooperation in other policy areas includes migration i.e. trade, development,
economic cooperation

Since 1993, there have been discussionsregarding strategiesfor the development and the sharing
of human resources. Skills shortagesin many economies have revealed the need for a concerted
approach so that the rate of development of some economies (e.g. Hong Kong SAR of China,
Thailand) is not restrained by shortages. But there is considerable variation in respective train-
ing standards and styles of training (informal/formal), the nature of occupations, the degree of
entry control to occupations, different licensing, registration and certification arrangements, and
different bodiesfor controlling entry, all of which can make migration difficult. APEC includes
arrangements aimed at facilitating the mobility of highly skilled labour through information
exchange, dialogue with business, development and implementation of immigration standards,
and capacity building to help streamline temporary entry, stay and departure processing for busi-
ness people (Nielson, 2003: 106). As such, APEC does not provide market access but facilitates
entry.

The most outstanding and successful initiative in relation to mobility is the APEC Business
Travel Card schemethat wasintroduced in 1997. Under the scheme, cards areissued by the host
government and holders are allowed multiple entries into other cooperating APEC economies
for short periods (2-3 months) for business purposes, without having to apply for abusinessvisa
every time. The cards are valid for three years and have to be presented al ong with the passport
at the point of entry, The scheme is open to citizens of APEC economies who are bona fide
business persons and is not available for spouses and children or for entertainers, musicians,
artists, sportspersons or media correspondents. The APEC travel card schemeis perceived asa
very successful model (including transparency and access to data on websites) and has been
promoted for ASEAN and as a model for the development of a GATS Mode 4 visa.
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Asian Migration Ministerial Consultations (Countries of Origin)

Robyn Iredale, APMRN Secretariat, ANU

Geographical scope and structure

The International Organization for Migration (IOM) organized thefirst ministerial consultations
for Asian labour-sending countriesin Colombo, April 2003, which brought together participants
from the main sending countriesin Asia: Bangladesh, China, India, Indonesia, Nepal, Pakistan,
the Philippines, Sri Lanka, Thailand and Viet Nam. The second meeting was held in Manilain
September 2004.

Mode of operation, including with outside countries

The aim of the Ministerial Consultationsisto provide a forum for Asian labour-sending coun-
tries to share their experiences, discuss issues and identify steps for follow-up in the form of
recommendations. Major international agencies, such asthe ILO, the Asian Development Bank
and the UK Department for International Development (DFID), and regional experts also par-
ticipate in meetings. A major flaw isthe absence of receiving countries, but if sending countries
can be encouraged to work together rather than competing with each other, this will be a very
beneficial process.

Description of regional consultative processes

This is a consultative process, aided and supported by 10OM. At the first meeting, 22 recom-
mendationswere made and prior to the second meeting, countrieswere asked to report on progress
in the three areas. It is a non-binding arrangement. A similar process will be undertaken before
the next meeting in Indonesiain 2005.

Main policy emphases
On the basis of the discussions at the first meeting participating states identified the following
measures as conducive to the effective management of labour migration programmes:

*  Protection of and provision of services to migrant workers
*  Optimizing benefits of organized labour migration
»  Capacity building, data collection and interstate cooperation

The second consultation focused on the following priority areas under the three main headings
above:

* Regulatory frameworksand allied measuresto prevent mal practice and abusesin recruitment

»  Establishment and operation of migration welfare funds

*  Pre-departure orientation services

» Establishing a common migrant resource centre in the Gulf Cooperation Council (GCC)
states

» Facilitating managed labour migration

*  Remittances

*  Enhancing the devel opment impact of remittances

* Training and skills development

*  Sharing information

» Training and capacity building

* Interstate cooperation.
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Extent to which cooperation in other policy areas includes migration i.e. trade, development,
economic cooperation
None.

Association of South East Asian Nations (ASEAN)
Robyn Iredale

Geographical scope and structure

ASEAN was founded in 1967 through the signing of the Bangkok Declaration by its five ori-
ginal members, Indonesia, Malaysia, the Philippines, Singapore and Thailand. It later expanded
to seven in 1995 to include Brunei Darussalam and Viet Nam. In the late 1990s, it expanded
again to ten by incorporating Cambodia, Laos PDR and Myanmar.

Mode of operation, including with outside countries

ASEAN was conceived as a collective venue for action by senior government and political
leaders as well as aforum for private business and community-level interactions (ASEAN Sec-
retariat, 1997: 17). Aimsinitially focused on the devel opment needs of founding members with
less emphasis on regional cooperation and integration. By 1976, however, there was increased
emphasis on regional cooperation and three important documents were signed at the Bali Sum-
mit. They established the basis for ASEAN cooperation and interstate relations, and for the
establishment of the ASEAN Secretariat. The ASEAN Secretariat islocated in Jakarta and con-
sists of staff from across the ten countries. There is a Secretary-General and many committees
and structures, ranging from Heads of state down. The Secretariat assumesaleadership rolethat,
although short of the political similarity with the EC, “is sufficient to keep ASEAN solidarity
going” (ASEAN Secretariat, 1997: 191).

Description of regional consultative processes

ASEAN isanon-binding arrangement. Its success depends on astrong understanding of ASEAN
ideals, a sense of belonging and identifying with the goals and objectives, and the wide partici-
pation of ASEAN nationals in ASEAN affairs. According to the Secretariat (1997: 87), “in-
creased familiarity and mutual trust kept ASEAN cooperation alive through all of the twenty-
fiveyears’ from 1967 to 1992. The declaration of afreetrade areain 1992 was a bold step that
indicated an unambiguous move in this direction.

As well as the official machinery, ASEAN also has networks of regional non-governmental
organizations and various subregional blocs. These are mostly business organizations, though
there are other organizations in the travel, ports, airports, fisheries, and in medical, services,
youth, sport and other areas.

The challenge of the external environment has acted as a solidifying force not only in the for-
mation of afreetrade areabut also in other domains. The need to develop external relationswith
developed countries emerged in the early 1970sin the field of trade and commodities (ASEAN
Secretariat, 1997). Consequently a system of bilateral relations with devel oped countries, col-
lectively called “dialogue partners’, was instituted. Close economic relationships exist with
China, Japan, Republic of Koreaand Indiawhile Australia, Canada, the EU, New Zealand, the
US, Russiaand many othersaso have“ dialogue” relationships, including the UNDP. ASEAN + 4

43



includesthe ten ASEAN countries plus China, Japan, the Republic of Koreaand Indiathat have
aspecial arrangement with ASEAN on particular aspects. Other countries, including Australia,
have been devel oping closer relationshipswith ASEAN and funding projects that are of mutual
interest. In November 2004, Australiaand New Zealand signed an agreement to begin arrange-
ments for their inclusion in the ASEAN Free Trade Area.

Main policy emphases

ASEAN'sfocus has been on economic cooperation and technically it became a single economy
since the start of the twenty-first century. This means increased mobility of goods, improve-
mentsin transport and communication and greater commonality of standardsto ensuretheinter-
national competitiveness of ASEAN goods. It is now moving towards greater commonality in
such areas as product and environmental standards, competition policy and labour market reforms.
A series of projects funded by Australia are focusing on the development and harmonization in
the tourist industry, such as enhancing skills recognition arrangements and the move towards
improving procedures to enable professiona recognition acrossASEAN, and devel oping com-
mon standards in the fishing industry, among others.

Extent to which cooperation in other policy areas includes migration i.e. trade, development,
economic cooperation

The 1995 ASEAN Free Trade Area (AFTA) “contains no specific provisions on labor mobility,
although Mode 4 is included under the general coverage of trade in services’ (Neilson, 2003:
104). This agreement committed members to negotiations aimed at achieving commitments
beyond those in their existing GATS (General Agreement on Trade in Service) schedules.
Following the GATS framework, ASEAN developed the ASEAN Framework Agreement on
Services (AFAYS) in 1998. In this, the temporary international movement of individual service
providersis categorized as Mode 4, asin GATS. Manning and Bhatnagar (2004) point out that
trade in services may have a significant impact on labour markets in the Asian region, but that
this has yet to materialize. Nevertheless, moves are undertaken to increase |abour mobility.

Another initiative, the project on Enhancing Skills Recognition Arrangemef8RASs) has been
high on the agenda of Labour Ministersin ASEAN since 1997. This project was finally funded
by the Australian government, under its AusAID budget, and commenced in 2004. While the
overall aimistoimprove skillsrecognition arrangements and, hopefully, skills profilesgenerally,
asecondary aim isto facilitate the mobility of workersat arange of skill levelswithin ASEAN.

The Bali Process on People Smuggling, Trafficking in Persons and Related
Transnational Crime (the “Bali Process”)

Gareth Larsen, Australian Centrefor Population Resear ch, Demography and Sociology
Program, RSSS, Australian National University, Canberra

In the period 2000-01, large numbers of boat arrivalsrun by people smuggling operations arrived
inAustraliafrom Indonesia (6,640 peoplearriving on 83 boats). In response, Alexander Downer,
the Foreign Minister for Australia, and his Indonesian counterpart, Dr N. Hassan Wirgjuda,
agreed to strengthen bilateral and regional cooperative effortsto deal with people smuggling and
trafficking in persons.



They co-chaired the first Regional Ministerial Conference on People Smuggling, Traffickingin
Personsand Related Transnational Crime (the“Bali Process’) in February 2002, in Bali that was
attended by representatives from 36 members, 15 observer countries and various international
organizations.

TheAustralian and Indonesian Foreign Ministers co-chaired a Second Bali Ministerial Confer-
ence in April 2003 in Bali which was attended by 28 Ministers from 32 members, 14 observers
and 13 international organizations.

Geographical scope and structure

The Bali Processis aregional process that stretches from Turkey in the west and Chinain the
north to Kiribati in the east and New Zealand in the south. Participants include source, transit
and destination countries (some, such as Thailand, are al three) as well as key international
organizations, notably the UNHCR and IOM.

The Bali Process brings participants together to work on practical measures to help combat
people smuggling, trafficking in persons and related transnational crime in the Asia-Pacific
region and beyond. Given the diversity of participants, theinterests and levels of engagement of
countries vary. Some involve themselves in all aspects of the process, others pick those areas
and activities of most relevance to them.

To take forward the Ministerial objectives, Ministers agreed that senior officials devel op practical
plans of action. New Zealand has coordinated activities to increase regional and international
cooperation and Thailand has coordinated work on legislation, law enforcement and document
fraud issues. Overal direction and coordination has been provided through an officias' level
steering group comprising Indonesia and Australia as the two co-chairs, New Zealand and
Thailand as the coordinators and the UNHCR and |OM as partner agencies. IOM also adminis-
ters the process.

Type of cooperation, including with states outside the region

The Bali Process is voluntary and non-binding and promotes regional cooperation through
capacity-building activities and practical workshopswhich has created an environment in which
regional foreign, justice, law enforcement and immigration ministries are increasingly cooper-
ative and effective in addressing people smuggling and trafficking issues. According to Aus-
tralia sMinister for Foreign Affairs, Alexander Downer, “ The Bali Process doesn't legidate, the
Bali Process doesn't force anybody to do anything. What it does do is provide a framework, it
provides context andit provides priority” (Press Conference, 2004).

As mandated by Ministers at the second Bali conference, senior officials reviewed progressin
taking forward Ministers’ objectivesat a Senior OfficialsMeeting in Brisbanein June 2004. The
meeting was chaired by Australia’ SAmbassador for People Smuggling I ssues, Ms Caroline Millar,
and her Indonesian counterpart, Mr Makmud Widodo.

Participants noted that the Bali Process had moved on from discussing political principles to

implementing practical measures and had successfully delivered direct practical benefitsto re-
gional operational agencies.
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Key areas of activity since the first Bali conference include:

the establishment by IOM of aBali Processwebsite (www.baliprocess.net). Used initialy
to provide basic information the website isnow being devel oped as a capacity-building tool,
including model agreements and operational information;

two legislation workshops in Malaysia for regional immigration, police and justice offi-
cials. Theseresulted in the development by Australia (A GD) and Chinaof model legislation
to criminalize people smuggling and trafficking (to enable police investigations, pros-
ecutions and extraditions) which has subsequently been used by many regional countriesin
the development of their own legislation;

alaw enfor cement and travel document fraud wor kshop in China, including training by
the Bangkok-based Immigration Control Experts (ICE) team, represented by Australia and
the United States;

two workshops run primarily by UNHCR in Thailand and Fiji respectively on best practice
procedures for determining the status of asylum seeker sand on balancing acountry’sright
to determine who enters its territory with the right of victims of persecution or violence to
seek and receive protection in other countries,

two people trafficking/public awar eness workshops in the Republic of Korea;

a workshop on identity management and document fraud in Thailand, resulting in the
development of best practice guidelinesfor theinitial establishment of identity, mechanisms
for coordinating regional training, and support for aregional approach to information shar-
ing on documentation, lost and stolen passports and persons of concern;

abilateral returnsworkshop in Perth, run jointly with the regional Budapest process, re-
sulting in agreement to contribute draft paragraphs for governments to draw on in develop-
ing bilateral return agreements, and the devel opment of achecklist of issuesto be addressed
in the return of illegal migrants. A key disincentive to people smuggling is the return of
those smuggled persons found not to be refugees, and the outcomes of the Perth workshop
should assist the capacity of regional countriesto deal with thisissue, and

two workshops among law enforcement agencies focusing on cooperation in identifying
and tar geting key people smuggler s and traffickers in the region.

Main policy emphases

The main objective of the Bali Process is to raise awareness and develop a higher level of
cooperation between regional countries in order to combat people smuggling and trafficking
(Report to Ministers, 2004).

At the two Bali Ministerial Conferences, Ministers agreed to the following specific objectives:

develop more effective information and intelligence sharing;

improve cooperation among regional law enforcement agencies to deter and combat people
trafficking and smuggling networks;

enhance cooperation on border and visa systems to detect and prevent illegal movements;
increase public awarenessin order to discourage these activities and warn those susceptibl e;
enhance effectiveness of return asastrategy to deter people smuggling and trafficking through
conclusion of appropriate arrangements;

cooperatein verifying theidentity and nationality of illegal migrants and trafficking victims;
enactment of national legislation to criminalize peopl e trafficking and smuggling in persons,
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* provision of appropriate protection and assistance to the victims of people trafficking, espe-
cially women and children;

» enhance focus on tackling the root causes of illegal migration, including by increasing
opportunities for legal migration between states, and

» assist countries to adopt best practices in asylum management.

Extent to which cooperation in other policy areas includes migration i.e. trade, development,
economic cooperation

TheBali Processisaunique regional cooperative effort. Increasingly the root causes, education

and the demand side of trafficking have gained importance and attention has started to shift
somewhat to these long-term issues. Such issues formed a large part of the future directions
established in The Report to Ministerat the Senior Officials Meeting in Brisbane, Australia,

2004.

One offshoot has been some changein prioritiesin Australia’s aid programme. AusAlD admin-
istersAustralia’s overseas aid programme with the primary objective being to assist developing
countries to reduce poverty and achieve sustainable development. Recently it has been working
with South-East Asian partnersin the fight against trafficking and child sex tourism.

A usAID funds anumber of trafficking-focused projects that amount to around Aus$ 14 million.
Thisincludes AusAID’s Aus$ 8.5 million Asia Regional Cooperation to Prevent People Traf-
ficking Project (ARCPPT), which focuses on strengthening legal policy frameworks and build-
ing national and regional capacity to prevent people trafficking in women and children. The
ARCPPT commenced in April 2003 and is due to be completed in April 2006. AusAID aso
funds IOM’s Return and Reintegration Project in the Mekong region, which is currently in its
second phase. In addition, AusAID manages the annual Aus$ 15 million International Refugee
Fund which aims to support humanitarian programmes in the Asia-Pacific region that help im-
prove conditions, alleviate suffering and maintain dignity of refugees and internally displaced
people.

The Pacific Immigration Directors’ Conference (PIDC)

Carmen Voigt-Graf, Department of Geography, University of the South Pacific, Suva,
Fiji 1slands

Geographical scope and structure

The Pacific Immigration Directors’ Conference (PIDC) isaforumfor official Immigration Agen-
cies of the Pacific region. It was established in 1996 as aresult of the first PIDC, sponsored by
the Forum Secretariat and held in Suva in October 1996. It started off as an annual regional
conference for Pacific Island Forum members and slowly grew to include dependent territories
such as French Polynesia. The annual conference is an opportunity for Heads of Immigration
and Senior Immigration Managers from throughout the Pacific to discuss some of the major
issues affecting immigration today. The annual conference is now assisted by a Secretariat and
anAdvisory Committee. The Advisory Committeeiscurrently undertaking awide-ranging review
of the PIDC.
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The PIDC Charter opens membership to immigration agencies of thefollowing 23 countries and
territories: American Samoa, Australia, Commonwealth of Northern Mariana Islands, Cook
Islands, Federated States of Micronesia, Fiji 1slands, French Polynesia, Guam, Kiribati, Marshall
Islands, Nauru, New Zealand, New Caledonia, Niue, Norfolk Island, Palau, Papua New Guinea,
Samoa, Solomon Islands, Tonga, Tuvalu, Vanuatu, Wallis and Futuna. Not all of these 23 states
and territories are active members of PIDC and attendance at the annual conference is a good
indication of active membership: the 2004 conference was attended by a record 17 states and
territories.

Type of cooperation, including with states outside the region

The principal objective of the PIDC is to promote consultation and bold cooperation among
Immigration agencies within the Pacific region. The PIDC provides a forum for the heads of
immigration agencies to meet and discuss issues of mutual interest and to foster multilateral
cooperation and mutual assistance. The multilateral cooperation and mutual assistanceisaimed
at strengthening participants' territorial borders and the integrity of their entry system. Hence,
much of the information shared between PIDC membersis confidential.

The PIDC focuses on border protection and institutional strengthening in immigrant-receiving
and transit countries. The current strategy seeks to foster multilateral cooperation and mutual
assistance. Themultilateral cooperation and mutual assistance isaimed at strengthening partici-
pants’ territorial borders and the integrity of their entry system. Some Pacific Islands have the
potential to be used astransit pointsfor irregular migrantsfrom Asiaand West Africaen routeto
Australia, New Zealand, the US and elsewhere. The PIDC works with transit and destination
countriesin the Pacific region to stop irregular migration. The concern of Pacific Island Country
Governments is to not gain a reputation as being either transit points for irregular migrants or
centres of trafficking.

In September 2002, the members adopted the Third PIDC Charter, outlining the mission, aims,
objectives and responsibilities of the PIDC:

* encourage greater cooperation, communication and liai son between participating agencies,
including the development and maintenance of communications between conferences;

» foster a coordinated approach to the implementation of any policies of Forum members
having aregional focus;

»  coordinate the exchange of technical assistance by and between participating member agen-
cies, and

» actasafocal point for collaboration with other regional and international bodies and organ-
Izations such asthe Forum Secretariat, the Oceania Customs Organisation (OCO), the South
Pacific Chiefs of Police Conference (SPCPC), Interpol, PACRIM, IATA, the Pacific
Transnational Crime Coordination Centre, IOM and relevant UN agencies.

Close cooperation exists with the Forum’s law enforcement and political departments. In April
2004, the PIDC Secretariat attended the Pre-Forum Regional Security Committee M eeting Work-
ing Group hosted by the Forum Secretariat in Suva. During the meeting, the viability of Forum
Countriesjoining and participating in aPacific regional identity fraud register wasexplored —an
issue that had earlier been raised at a meeting hosted by the Australian Crimes Commission
during which it was considered how the Australian Identity Protection Register might be ex-
panded to include the Pacific region.
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Description of regional consultative processes

Apart from an annual conference, first held in Suvain 1996 but since then rotated around the
Pacific region, the organizational structure consists of an Advisory Committee and the PIDC
Secretariat. The Advisory Committee was established in 2002 to progress issues between
conferences and to provide direction and guidance to the Secretariat on behalf of the PIDC
members. The committee membership changes on an annual basis and is elected during the
conference. It currently consists of the Directors of Immigration Departments of Australia, Fiji,
New Zealand, Palau, Papua New Guinea, Samoa and Tonga.

The PIDC Secretariat came out of the 2001 conference held in Rarotonga. It is co-funded by
Australia and New Zealand. It was initialy located with the Oceania Customs Organisation
(OCO) Secretariat in Brisbane and moved to Fiji in December 2002 where it is located at the
Forum Secretariat officesin Suva.

The Secretariat facilitates the exchange of information between participants, supportsthe annual
conference and actions any recommendations coming out of the conferences. It also exchanges
relevant information with police and customs organizations. In addition, it actively collects and
processes information, produces reports and helps member countries draft legislation and pro-
vide comments on legislation.

At the 2003 PIDC conference in Tonga, a Memorandum of Understanding was signed between
UNHCR and PIDC. The PIDC Secretariat also attends other conferences. for example, the 6"
annual OCO Conferencein PNG in March 2004; follow-up to the 2" Bali Regional Ministerial
Conference on People Smuggling, Trafficking in Persons and Related Transnational Crimes, co-
organized by the UNHCR and the Fiji government in Nadi in April 2004; Pacific Roundtable on
Counter-Terrorism held in Wellington in May 2004 and hosted by New Zealand. Pacific Island
Countries' attention was drawn to the nature of existing and imminent new international counter-
terrorism obligations.

Following an invitation by the APC at its annual meeting in Sydney in 2003, the PIDC Secre-
tariat attends APC meetings as an observer.

Main policy emphases
The annual PIDC conferences provide a forum to discuss a wide range of issues of concern to
immigration agenciesin theregion. At the 2004 conferencein Palau, theissues discussed included:

. Secure information communication systems

. Advanced passenger information

. Illegal migration and movement of illegal migrants
. Integrity within immigration

. Institutional strengthening

. Passports

. People Smuggling, Trafficking and Illegal Migration
. Immigration crime and identity fraud

. Seaports

. Training

. Regional Law Enforcement Cooperation.
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Extent to which cooperation in other policy areas includes migration (i.e. trade, development,
economic cooperation)
Thereis no cooperation in other policy areas that includes migration.

South Asian Association for Regional Cooperation (SAARC)

Tasneem Siddiqui and Kh. Rezwanul Karim, Refugee and Migratory Movements
Resear ch Unit, University of Dhaka, Bangladesh and Robyn Iredale

Geographical scope and structure

The South Asian Association for Regional Cooperation (SAARC) was established in 1985 by
the Heads of state or government of Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and
Sri Lanka. It provides a platform for the peoples of South Asia to work together in a spirit of
friendship, trust and understanding. It aims to accelerate the process of economic and social
development in member states (http://www.saarc-sec.org/main.php). With 1.3 billion inhabit-
ants in 1999, these countries represent almost 22 per cent of the world population, but only
1.97 per cent of world GNP (US$ 575 billion in 1999). Average per capitaincomeis US$ 441.

Mode of operation, including with outside countries

The SAARC Secretariat was established in Kathmandu in January 1987. Itsroleisto coordinate
and monitor the implementation of SAARC activities, service the meetings of the association
and serve as the channel of communication between SAARC and other international organiza-
tions. The Secretariat has aso beenincreasingly utilized asthe venuefor SAARC meetings. The
Secretariat comprises the Secretary-General, seven Directors and the general services staff. In
January 2004, it was decided to strengthen the capacity of the SAARC Secretariat and acommit-
tee comprising of a member from each member state was established to look at options.

Subregional cooperation is encouraged by means of the development of specific projects rele-
vant to the individual needs of three or more member states under the provisions of ArticlesVII
and X of the SAARC Charter. Interregional cooperation was stressed in January 2004 asfollows:
“We express our determination to develop mutually beneficial links between SAARC and other
regional and international organizations, bodiesand entities and agree to establish dialogue part-
nership with other regional bodies and with states outside the region, interested in SAARC
activities’ (http://www.saarc-sec.org/main.php).

Description of regional consultative processes

SAARC is an arrangement that has evolved over time to develop and foster the interests of all
participants but it has been fractured by political disputes. It put renewed emphasis on political
cooperation in January 2004 and agreed to address conflicts, differences and disputes through
peaceful means and dialogue. There was a reaffirmation of the pledge to promote good neigh-
bourly relations on the basis of the principlesof sovereign equality, territorial integrity and national
independence, non-use of force, non-intervention and non-interference and the peaceful settle-
ment of disputes, and to recognize the importance of informal political consultationsin promot-
ing mutual understanding and reinforcing confidence building process among member states.

SAARC is anon-binding arrangement that operates on the basis of mutual interest and under-
standing. SAARC leaders also attach high priority to the promotion of people-to-people con-
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tactsin theregion to strengthen mutual understanding and goodwill among the peoples of South
Asia. While SAARC isan intergovernmental association, successive summits have emphasized
the importance of promoting people-to-people contacts at all levels beyond the state sector.

Main policy areas

Themain policy areas of SAARC are economic devel opment (moving towardsfreetrade), poverty
alleviation, science and technol ogy, social issues, culture, the environment and combating terror-
ism. The 10" SAARC Summit (Colombo, 29-31 July 1998) decided to set up a Committee of
Experts (COE) to draft a comprehensive treaty framework for creating a free trade area within
the region, taking into consideration the asymmetries in development within the region and the
need to set realistic and achievable targets. The Agreement on South Asian Free Trade Area
(SAFTA) was signed on 6 January 2004 during the Twelfth SAARC Summit in Islamabad. The
Agreement isto come into force on 1 January 2006.

Under the Trade Liberalisation Programme, scheduled for completion by 2016, the customs
duties on products from the region will be progressively reduced. However, under an early har-
vest programme for the least developed member states, India, Pakistan and Sri Lanka are to
reduce their customs duties to 0-5 per cent by 1 January 2009 for the products from such mem-
ber states. The least developed member states are expected to benefit from additional measures
under the special and differential treatment accorded to them under the Agreement. SAARC is
also particularly mindful of the security concerns of its small states.

Extent to which cooperation in other policy areas includes migration i.e. trade, development,
economic cooperation

SAFTA does not include trade in services, but under a visa exemption scheme (1992), visa
requirements arewaived for 21 categories of persons. Thisenablestherelatively free movement

of workers across the India/Nepal border but it has also enabled traffickers to operate with im-
punity. Visa procedures and requirements have also been simplified for business people to pro-

mote trade and tourism throughout the region (Nielson, 2003: 106).

At the 12" SAARC Summit in 2004, SAARCFINANCE was given the responsibility to make
recommendationson the early and eventual realization of a South Asian Economic Union (SAEU).
This may eventually lead to greater free flows of people, but at the moment migration is gener-
ally not managed well by individual countriesin the bloc, or by SAARC as awhole.

The SAARC Regional Convention on the Suppression of Terrorism, agreed at Kathmandu on
4 November 1987, recognizesthe seriousness of the problem of terrorism asit affectsthe security,
stability, and development of the region. The signing of the Additional Protocol to the SAARC
Regional Convention on the Suppression of Terrorism in Islamabad, in January 2004, to deal
effectively with financing of terrorism, is a further manifestation of SAARC’s determination to
eliminate all forms and manifestations of terrorism from South Asia. The purpose of this
Additional Protocol is to strengthen the SAARC Regional Convention on Suppression of
Terrorism, particularly by criminalizing the provision, collection or acquisition of funds for the
purpose of committing terrorist acts and taking further measures to prevent and suppress finan-
cing of such acts. Towardsthisend, State Parties agree to adopt necessary measuresto strengthen
cooperation among them, in accordance with the terms of this Additional Protocol (http://
WWW.saarc-sec.org/main.php).
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Australia-New Zealand Arrangements (Closer Economic Relations — CER,
Trans-Tasman Mutual Recognition Agreement — TTMRA, Trans-Tasman Travel
Arrangement — TTTA)

Paul Spoonley, Professor of Sociology, Massey University, New Zealand

Geographical scope and structure

There have been specia arrangements between Australiaand New Zealand since the 1920s. In
the 1960s, Australiaand New Zealand began to explore forms of cooperation. Initially, thiswas
focused on economic cooperation between the countries, but was hastened by the entry of the
United Kingdom into the EEC and the impact of the oil crisesin the early 1970s.

Mode of operation, including with outside countries

IntheAsia-Pacific region, Australiaand New Zealand stand out as having similar levels of GDP
per capita (the other that is similar is Singapore), common origins (in terms of settlement by the
UK), customs and language, a ong with broadly similar institutions (educational, palitical). Unlike
the EU, there is no supranational political or regulatory body, reflecting the concerns of full
integration, notably from New Zealand. But for most purposes, the level of economic and social
interconnectedness is such that very high levels of collaboration and integration exist.

While CER, and what has followed, has been widely seen as a success, integration involving
elementsthat have asymbolic and national importance have stalled somefuture options. Political
integration is unacceptable for many New Zealanders despite their various economic and per-
sonal connections with Australia. Recently, the suggestion that CER should be extended to in-
clude certain Pacific or ASEAN countries has been mooted. Tim Harcourt, Chief Economist for
the Australian Trade Commission, suggested in 2004 that the expansion of CER was a possible
next step along with theinvolvement of New Zealand inthe FTA betweenAustraliaand the USA.

Main policy areas

The first step was the New Zealand Australia Free Trade Agreement (NAFTA) signed on
1 January 1966 with the intent of further facilitating trade between the two countries. This eco-
nomic focus has remained, but it has been given an important additional human dimension with
acommon labour market.

In 1973, the next step wastaken with the signing of the Trans-Tasman Agreement asthe basisfor
acommon market between Australiaand New Zealand. It provided the platform for the export of
goods across the Tasman and areview in the late1970s found that the agreement encompassed
80 per cent of goods. What remained continued to be subject to tariffs or subsidiesthat inhibited
free trade between the two economies. The issue was raised by a New Zealand Minister, Hugh
Templeton, in 1979 and became the subject of ministerial negotiation and a joint Prime Minis-
terial communiqué.

In 1983, Closer Economic Relations (CER) was signed with the intent of including all products
liable to be exported across the Tasman to achieve complete trade liberalization. This was the
first agreement of itskind globally. Free trade was achieved by 1990, five years ahead of sched-
ule, and CER encompassed trade, services, investment, labour and visitors. Two decades on,
CER was accessed to have been a success with 500 per cent growth in trade involving bilateral
trade of Aus$ 15.8 billion in 2000-01, and bilateral investment worth Aus$ 33.8 billion.
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Description of regional consultative processes

Relations are underpinned by various forms of official high level contacts: key ministers meet
annually; New Zealand isamember of most Australian Commonweal th-State councils, and there
isaseriesof officials groups set up to deal with particular issues. Since the late 1990s, a number
of additional agreements have been signed in order to further harmonize trade and regulatory
requirements. Theseincludethebinational agency to regul ate therapeutic products, the establish-
ment of the Joint Food Standards A uthority of Australiaand New Zealand, and the Trans-Tasman
Accounting StandardsAdvisory Group, the Trans-Tasman BusinessAwards, and bilateral agree-
ments on customs and quarantine harmonization, government procurement and aviation.

Extent to which cooperation in other policy areas includes migration i.e. trade, development,
economic cooperation

Alongside developing a common economic market, a common labour market has also been
developed by removing any restrictionsfor New Zealanders or Australians to move on atempor-
ary or permanent basi stotheother country. TheTrans-Tasman Travel Arrangement (1973) enables
New Zealanders and Australians to visit, reside and work in the others’ country without restric-
tionsto provide ready accessto the other country for purposes of employment or residence. The
major beneficiaries have been New Zealanders who migrated to Australiain considerable num-
bersinthe 1980 and 90sfor acombination of reasons: climatein the case of Queensland, or larger
labour and urban environmentsin the case of Melbourne or Sydney. By 2001, of the 800,000 New
Zedlanders who lived outside the country, half lived in Australia as permanent and long-term
(PALT) migrants. On the other hand, some 50,000 Australians were living in New Zealand.

In recognition of the exchange of goods and people, the Trans-Tasman Mutual Recognition Act
came into being in 1997. This acknowledged that products and trained people who originated
from the other country would be treated as meeting local requirements. In relation to goods, it
meant that any goodslegally sold in one country could aso be sold in the other without the need
for further tests or certification. In terms of qualifications, the qualifications of those who were
trained across the Tasman would be automatically recognized, with the exception of medical
professionals. This removed a major impediment to the movement of skilled individuals, with-
out the need for the compl ete harmonization of professional qualifications. With few exceptions,
the effect has been to produce acommon market in both products and people, and Australiaand
New Zea and have been described as the two most interwoven economies in the world. Never-
theless, there have been some concerns related to people. The large number of New Zealanders
resident in Australiahas given rise to the Reciprocal Agreement on Social Security, the Recipro-
cal Health Agreement and the Child Support Agreement to deal with access by New Zealanders
to domestic benefits. The acceptance of certain migrants into New Zealand, their subsequent
gaining of permanent residence or citizenship, and then onward migration to Australia has been
raised as a concern by some politicians, and there have been minor modificationsin processing.
In 1994, the Specia Category Visa(SCV) wasintroduced for New Zealand citizens. In practical
terms, there was little change. New Zealand citizens continued to require only avalid passport.
When they present their passports for immigration clearance, they will have been considered as
having applied for avisa and, subject to health and character issues, will automatically receive
an SCV, whichisrecorded electronically. It isnot necessary for aNew Zealand citizen who holds
an SCV to apply for or be granted permanent residence in Australia. The SCV allows a New
Zealand citizen to remain and work in Australialawfully aslong as that person remains a New
Zealand citizen.
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However, following the introduction of bilateral social security arrangement between Australia
and New Zealand on 26 February 2001, New Zea and citizenswho arrivein Australiaon or after
27 February 2001 must apply for and be granted Australian permanent residence if they wish to
access certain social security payments, obtain Australian citizenship or sponsor their family
members for permanent residence.

Under transitional provisions, these changes do not affect New Zealand citizens who:

* wereinAustraliaon 26 February 2001 as SCV holders,

* wereoutside Australia on 26 February 2001, but were in Australia as an SCV holder for a
total of 12 monthsinthetwo yearsprior to that date, and subsequently returned to Australia,
or

* haveacertificate, issued under the Social Security Act 1991, stating that they wereresiding
inAustraliaon aparticular date.

Significant future issues include the next stages in regional cooperation. Initial discussions to
develop a single currency or common share market have tended to attract opposition from
New Zealanders while many Australians have been focused in the last decade on developing
bilateral (or multilateral) relations with the USA, and a number of other countriesin Asia.

2. ASSESS AND EXPLAIN TRENDS IN INTERSTATE COOPERATION
OVER THE LAST DECADE

The previous section shows major growth in interstate cooperation in the Asia-Pacific region,
especially during the last decade. Much of this growth has been in economic cooperation, while
recent initiatives have been specifically targeted at handling some of the issues associated with
regular |abour migration, the movement towards acommon labour market and therise of irregu-
lar migration, including trafficking and smuggling.

The two maor bodies, ASEAN and APEC, have been in place since 1967 and 1989, respect-
ively, and both emerged in response to general economic and political issues and the need to
strengthen regional collaboration in the Asia-Pacific region. Both devel oped with astrong focus
on trade liberalization and economic development, but in terms of regional bodies, their struc-
tureremainsrelatively loose. Over time, but particularly since the mid-1990s, they have strength-
ened their influence in non-economic matters. Until recently, this had little to do with migration,
but ASEAN is now beginning to explore the possibilities of a common labour market. Within
both ASEAN and SAARC, in thelevelsof activity in relation to irregular migration, trafficking
and the spread of HIV/AIDS have also increased recently.

One example of successful ASEAN cooperation on an issue associated with mobility began in
1999, when the UNDP Southeast AsiaHIV and Development Programme in Bangkok began to
focus on theimpact of mobility on vulnerability to HIV. Because of the pending health costsand
development impacts of HIV/AIDS, thiswas obviously acrucial issueif theregion wasto avoid
a serious pandemic. The programme moved from a country approach, reflected in the publi-
cation Mobile Populations and HIV Vulnerability: Selected Responses in Southeast Asia
(Cambodia, Thailland and Viet Nam) in March 2002 (UNDP Southeast AsiaHIV and Develop-
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ment Project, 2002), to aregional approach in Towards Borderless Strategies Against HIV/AIDS
in May 2002 (du Guerny and Hsu, 2002). At an ASEAN heads of state meeting in November
2001, a declaration was adopted stressing the importance of joint regiona action to reduce the
vulnerability of mobile populations and to promoteintersectoral collaboration in reducing socio-
economic vulnerability, prevention and care/support and treatment. It shows how amajor health
issue involving migration prompted a strong regional response, but its transferability to other
areas remained limited.

In terms of migration generally, issues associated with |abour migration, amajor phenomenonin
the region, is handled on a bilateral basis. At present, there are no special labour movement
concessionswithin APEC, ASEAN or SAARC. There have been some movesto free the move-
ment of labour, but they are very slow, mainly on a bilateral basis and as yet have had little
impact. Differences in country perspectives mean that there is still some way to go to reach
common multilateral agreements. According to Manning and Bhatnagar (2004: 70-71), thereis
no regional trade agreement or bloc in the world where the constituent member countries are at
different stages of economic development and where free labour mobility is allowed.

The chances of APEC’s becoming a stronger unit of cooperation on migration are not great.
Australia, the US, Canadaand New Zealand all fear large flows of people and want to keep tight
control of immigration. Policy changes in the last ten years have resulted in much more Asian
migration, but it has been tightly controlled and only selected (usually highly skilled) migrants
are welcomed. More developed countries within APEC generally want to use it to their own
advantage. There does not appear to be much concernto useit asameansto aid the devel opment
of other economieswithin APEC. While devel oped countrieswish to tap into APEC, to benefit
from the rapid growth of economies with large populations, they do not also wish to attract
massive population influxes and the social, political and cultural impacts of the free movement
of labour, or even the temporary movement of less skilled labour (for Australia). On the other
hand, Canada, the US and New Zealand all have temporary labour migration schemes for less
skilled workers, but they are not specific to APEC.

ASEAN has more possibilities to move in that direction owing to greater commonality, but the
recent failure of Malaysiaand Indonesiato agree on aMOU on domestic maidsisdisappointing.
The inclusion of the four new countries — Cambodia, Laos PDR, Myanmar and Viet Nam, has
increased the diversity in thelevel of economic development, the number and quality of training
institutions and many other institutions that affect the possibility of harmonization.

The Labour Migration Ministerial Consultations organized by IOM and hosted by variousAsian
sending country governments, were an attempt to bring the countries together to develop cap-
acity, formulate better management policies and cooperate on some aspects. These consultations,
however, are seriously weakened by the absence of the major receiving countriesin the region:
Singapore, Maaysia, Japan and Korea. Nevertheless, they are linked by a common concern for
the protection of migrants and they may undertake common initiatives to try to overcome the
absence of major receiving countries from the UN human rights platform.

Outside these blocs, the aspect attracting growing international activity in Asiaisirregular mi-

gration. Irregular migration is present in all Asian countries and has become the most trouble-
someissue for governments. Unlike regular migration that is managed through national policies
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or bilateral agreementswithout also involving dialogue with other countries, irregular migration
IS perceived as an issue to be discussed at the multilateral level (Battistella, 2004: 6). Con-
sequently, regional initiatives have been launched, such asthe APC and the Bali Process, that are
aimed at concerted multilateral initiatives for the control of irregular migration. In these and
other processes, international organizations such as the IOM and the UNHCR, have played a
major role as providers of technical assistance, but “since they both operate on agendas estab-
lished by governments, their role cannot be neutral” (Battistella, 2004: 6). The politics of the
impact of international organizations assistance/involvement could be the subject of further
research. The Australian government has also played a lead role in both the Bali process and
APC. Whether stronger regional activity has come about in this area because of theintervention
of international organizations and/or particular governments needs to be investigated.

Few Asian countries have ratified the 1990 UN Convention on the Protection of All Migrant
Workers and Members of their Families. Controlling irregular migration may have brought gov-
ernmentsto the same table, but protecting migrants has not achieved the same result. According
to Battistella (2004: 6), the exception is the trafficking of migrants, which hasinvolved various
multilateral initiatives because of the abuse that it represents and the participation of organized
crime in facilitating it. As has been shown, the SAARC has focused on this area, as have other
specific processes.

Within the Pacific region, the diversity, distances and lack of resources make regional cooper-
ation difficult. Nevertheless, we have seen the strengthening of the PIDC and other bodies, such
as the South Pacific Commission, in recent years. This seems to be in response to a growing
awareness of international trends and threats and to pressure from Pacific Rim nations. In add-
ition, threats posed by rising sealevels, the exhaustion of fishing stocksand poverty have motivated
Pacific Island states to begin to cooperate much more consistently. Improvements in communi-
cation are further facilitating this development.

Thus, existing and new regiona arrangements have been harnessed to enable greater cooper-
ation within the Asia-Pacific region. In both subregions, Asia and the Pacific, a sense of
commonality with neighbours makes for easier negotiations, greater sharing of information and
the devel opment of common tools. But the Asian region, in particular, is so diverse and the level
of transparency and openness is often so low as to make regional cooperation difficult. Still,
given time, it is more likely to develop within the region rather than in the context of some
international framework.

3. EVALUATE THE IMPACT
OF REGIONAL COOPERATION ARRANGEMENTS

Cooperation has developed slowly in the region, especially in relation to migration. The man-
agement of migration has not been a focus of regional agreements, with the exception of the
Australia-New Zealand arrangement, and there has been reluctance on the part of many Asia-
Pacific countries to submit to regional decision-making processes. It is taking a long time to
build trust and a mutual understanding that regional arrangements can benefit all. The situation
Isso complex and heterogeneousinAsiathat it isoften difficult to find common ground between
countries. Some countries are senders, some are receivers, and some are both. Yet othersarein a
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transition phase of moving from being largely senders to becoming receivers. The Pacific is
experiencing arapid rise of intraregional movements characterized by highly skilled, unskilled
and irregular migrants.

The particular issues associated with labour migration are problematic in Asia. Recelving states
have generally wanted cheap, unprotected labour to boost their economic development, while
sending countries have been willing to comply on account of high unemployment at home,
poverty and competition from other sources. This has caused many commentators to be critical
of both sending and receiving countries. Rodriguez (2002: 24) arguesthat in receiving countries,
“migration [only] becomes an issue when it facilitates the increased mobility of flexible labour,
but it fails to be part of the agenda when it concerns migrant workers' rights’. Wickramasekera
(2002: 33) states that “labour-receiving countries in the region have shown a high degree of
aversion to the formulation of bilateral agreementsto obtain labour or provide social security to
foreign workers”.

For example, many members of APEC are either receiving or sending semi-skilled or unskilled
workersand their familiesto support economic development, but thereisno consistent approach
and little agreement within APEC on migration. The movement of large numbers of people
appears to be too sensitive and uncomfortable for politicians and public officials to discuss in
the senior or higher levels of APEC. Some of the contentious issues are that:

* Malaysiadoes not want easier skilled labour migration arrangements asit fears|osing more
skilled nationals to the United States, Canada, Australia, New Zealand,

» thePhilippines wants compensation for skilled personnel who emigrate to devel oped mem-
bers of APEC;

» some countries with surplus labour want Australia, for example, to take less skilled person-
nel on a contract labour basis — to increase remittances and assist with the development of
APEC economies.

Therelatively low cost of wages and remuneration of workers, the rights of guest workers, the
social and cultural impact of workers, irregular workers and the treatment of femaleworkersare
sensitive issues for officials and politicians from all governments. The possibility of inter-
governmental cooperation oninternational migrationisunlikely to occur unlessthereispolitical
support from major members of APEC.

The unwillingness to cooperate on labour migration seems to stem from afear of the long-term
social, cultural, political and economic ramifications of increased immigration. Countries know
that even though most workers come on atemporary basis, some inevitably become permanent
and bring their families; the “guest worker” schemes in Europe showed that it is very hard to
stop permanent settlement. “Formulation of policy on international labour migration is usually
the last and, in many ways, the most difficult dimension of designing policies towards greater
regional economic integration” (Manning and Bhatnagar, 2004: 1). This has aso been the case
within ASEAN and attention to i ssues associ ated with migration has only occurred sincethelate
1990s.

During the last decade, the growth of specific purpose arrangements for cooperation on mi-
gration has been a notable feature in the region. The recognition of the importance of people
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smuggling and trafficking as an issue affecting Asia and the Pacific region as awhole triggered
the formation of both APC and the Bali Process. Prior to the establishment of the Bali Process
there was no framework or effective forum for discussion in which states could join forces to
deal with people smuggling. The digjointed approach favoured the activity of people smugglers
and traffickers whose networks extend across national borders.

Even though the Bali Process was aresponse to large numbers of boat arrivalsin Australiafrom
Indonesiain 2000-01, and initially was largely driven by Australia (DFAT, 2003), more recently
it appearsto havetaken on agreater regional approach. Theincorporation of many statesinto the
regional process has resulted in considerable progress. For example, in November 2003 it was
reported that:

* 19 countries had criminal legislation in place for people smuggling and/or trafficking in
persons;

* 12 countries were considering the implementation of criminal legislation, or were in the
draft stage of such legidlation;

» 18 countries had made use of model legislation;

* eght of those countries with legislation had also adopted key protection measures for vic-
tims of trafficking;

» 15 countries had mutual legal assistance arrangements and/or extradition legislation cover-
ing people smuggling and trafficking in persons and related transnational crimes, and

* nine countries had established national action plans, prevention strategies or inter-agency
cooperation mechanisms (Ad Hoc Experts’ Group I1, 2003).

Legislation has become a major winner as a result of the Bali Process, benefiting from clear
objectives and guidelines and active review and reform throughout most participant countries.
Recently there has been a shift towards people trafficking as an area of particular concern that
required further work, in addition to people smuggling issues. Members have highlighted
the need to streamline their activities to combat people smuggling and trafficking, as well asto
strengthen mutual information and intelligence sharing. They also recommended the construc-
tion of confidential databases for law enforcement that would be accessible through the Bali
Process website. Increasing awareness remains a priority of the Bali Process policy, along
with the ongoing work to promote regional law enforcement cooperation (Report to Ministers,
2004).

Ministersat the Senior Officials Meeting in Brisbane, June 2004, expressed strong appreciation
for the way the Bali Process has delivered direct practical benefitsto regional operational agen-
cies. They agreed, however, that although some of the objectives set by ministers had been
achieved and progress had been made, “significant challenges remained, particularly in dealing
with trafficking in persons issues’ (DFAT, 2003). Ministers therefore recommended a future
programme of continuing and new activities in areas where the Bali Process could best add
value, such as:

* regiona law enforcement cooperation, including border controls;

» regiona training for law enforcement officersin dealing with the victims of trafficking and
In combating trafficking;

*  public awareness of people smuggling and trafficking;
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»  child sex tourism;

* mutual assistance and extradition;

» development of policy and/or legislation on lost and stolen passports,
» targeting people smugglers and traffickers (DFAT, 2004).

Thus, from its roots of addressing people smuggling from Indonesiato Australia, the Bali Pro-
cess has evolved to include the wider issue of people smuggling throughout the Pacificand Asia
region, while at the same time injecting greater emphasis into people trafficking and human
rightsissues. Initsrather short history of international cooperation, the Bali Process has moved
from simply aforum for discussion to a phase of implementation of measures aimed at achiev-
ing practical results (Report to Ministers, 2004). This strength of unity has enabled increased
potential to establish an efficient, sustained and effective programme to address peopl e traffick-
ing and smuggling. Thus, inclusiveness in terms of both participant countries and range of
issues, has become important and will impact on the overall success of the Bali Process.

To date the emphasis has been on control rather than the management of migration, and this
emphasis may changein the future. However, the more highly developed Pacific Rim countries
are mostly interested in curbing undocumented immigration and tightly controlling other mi-
gration flows. In thisregard, their interests are not congruent with other countriesin the region
and this may prevent closer collaboration in the future.

A particular focus of SAARC governments is women's development, and leaders have also
taken laudableinitiativesto prevent the crime of trafficking of women and childrenintheregion.
On 5 January 2002, the SAARC Convention dfraffickingwas sealed at the 11" SAARC Sum-
mit in Kathmandu, Nepal. This Convention on Trafficking isthe first such regional instrument.
Whileit limitsitself to combating trafficking for the purpose of prostitution, it has underscored
the need to expose highly organized networks of pimps and brothel owners who have been
forcing young girls and women into prostitution. The convention includes a role for NGOs in
efforts aimed at prevention, intervention and rehabilitation — including through the establish-
ment of protective homes or shelters and providing suitable care and maintenance for the
victims of trafficking.

However, before the SAARC countries had drawn up action plans to tackle trafficking, many
experts had already raised doubts about the convention’s relevance. According to some social
activists, the SAARC resolution haslittle or no relevance as member countries have often failed
to adopt SAARC resolutions in the past. Others voiced a specific complaint: the definition of
trafficking of women and girls in the convention is limited to a specific purpose of trafficking
only (i.e. prostitution). This loophole may be exploited by criminals to evade the law and con-
tinuetheir businessin trafficking, ashuman trafficking for other purposes (such asforced migra-
tion and child labour) is not covered. Furthermore, it ignores the issue of consent or considers
consent irrelevant. Excluding the relevance of consent in the definition of the offence of traffick-
ing can result in a serious violation of the rights of persons who are willing to be transported
across bordersand pay for such assistance. SAARC would overcome some of these problems by
following the internationally agreed definition on trafficking.

Thus, while SAARC countries have demonstrated their political will in adopting thisimportant
convention, the framework and the approach which informs the formulation of the clauses are
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not consistent with the protection, promotion and fulfilment of the rights of women and children
affected by trafficking. It has been suggested that wider consultations with experienced NGOs
and others may have resulted in a more comprehensive and valuable convention.

Within Asia, the movement of refugees hasamost totally fallen outside the realm of cooperative
arrangements. The resettlement of Indo-Chinarefugees from the late 1970s was arare example
of international cooperation in this regard, but it occurred only in response to pressure from
South-East Asian countries that were being swamped. Action concerning the situation facing
North Koreansis inconsistent and lacks coherence.

The area with the greatest prospect for cooperation in Asiaisin relation to skilled migration,
though this can be a sensitive issue for some countries. Moves are afoot within both APEC and
ASEAN to promote greater mobility of skilled workers and trade in professional services. This
Is politically the least sensitive area and where the greatest gains/benefitsare seentolie.

Migration has long been afeaturein the Pacific area and many states now depend on the remit-
tances sent from New Zealand and Australia, the US, Canada and other countries for their eco-
nomic survival. Friendly arrangements with New Zealand in particular, mean that the issue has
not become problematic. However, the recent rise in terrorism, trafficking and smuggling has
put pressure on Pacific states to cooperate more with countries on the Pacific Rim. Regional
arrangementsarelargely theinitiative of Australia, but the members are beginning to work more
closely as equal partners and to develop solutions to common problems.

For example, one item on the PIDC’s current agenda concerns assi stance towards the devel op-
ment of a regional response to transnational crime. Since 2002, Fiji, Samoa, Tonga, Vanuatu,
PNG and the Solomon Islands have established units to combat transnational crime. The PIDC
currently collaborates closely with the Forum Secretariat to coordinate the development of a
regional framework, including model legislation, to address terrorism and transnational organ-
ized crime. The Forum organized the second meeting of the Expert Working Group in February
2003 in Suva, representing 12 member countries. The Group was guided by the need to ensure
that the provisions were responsive to the specific needs of the Pacific Island Forum Countries,
while taking into account the requirements of relevant UN conventions and Security Council
resolutions. The PIDC deals with enquiries on this matter by member countries.

A new phase of combating transnational crime in the Pacific Region began with the establish-
ment of the Pacific Trans-national Crime Coordination Centre (PTCCC) in Suvain April 2004,
with a mandate to develop a regional response to the emergence of transnational crime. The
PTCCC, PIDC and PIC Immigration Agencies collaborate to devel op and exchange intelligence
in relation to immigration and transnational crime matters.

Another issue currently on the agenda of the PIDC Secretariat is the adoption of Advance
Passenger Information/Advance Passenger Processing (API/APP) Systems by PIDC member
countries, which aim at improving border security and facilitating passenger flow in responseto
heightened global security concerns. Following the 2003 PIDC conference, the Secretariat pre-
pared apaper on the background and possibilitiesof auniform APl System for PIDC membersin
the Pacific region, highlighting anumber of possibilities, aswell aschallenges. A Working Group
convened by the Secretariat met at the Forum Secretariat in April 2004 with 18 participantsfrom
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Australia, New Zealand, Fiji, Niue, Norfolk I sland, Palau, Samoa, Tongaand Vanuatu, aswell as
the Oceania Customs Organization and the Forum Law Enforcement Advisor.

The main item on the agendawas the API/APP and the possibility of implementing asimplified
version in the Pacific region. Various countries made presentations detailing their respective
border management systems. It was agreed that APl was probably the best system for the region
as most members had visa-free policies, but that questions of cost, security access and mainten-
ance had to be addressed. It was agreed that a uniform approach for IT systems and data collec-
tion should be adopted. The issue was referred back to the Secretariat, which now works with
those member countrieswhich have made movesto implement API/APP, and whose knowledge
and experience should assist those members who have not yet implemented such a system.
Other items dealt with by the Working Group were terrorism and transnational organized crime
and model refugee determination legislation, as well as mechanisms for a similar transfer of
knowledge and model legislation in these areas.

Both the similaritiesand closerelations between Australiaand New Zealand maketheir arrange-
ment quite unique and the free movement of peopleis unlikely to be replicated elsewhere. The
management of migration by both these countries is on a cooperative basis that involves con-
stant dialogue. Any difficulties are sorted out with relative ease. The Pacific has experienced
much less control and paranoia about migration, even though much of the migrationisirregular
and not part of any formal arrangement, except in relation to New Zealand.

4. IDENTIFY POLICY IMPLICATIONS

It isevident that the Asia-Pacific region trade agreements and regional blocks have been slow to
address the issue of migration management. This suggests that the sensitivities and ramifica-
tions associated with migration make regional players unwilling to tackle the issues. Regional
arrangements have been considerably strengthened over the last decade or so, and perhaps the
issue will attract more attention given more time and increased awareness of developments
elsewhere. Indeed, relevant information regarding international trends and processesis lacking
in much of the region.

This suggests that specific focus arrangements/frameworks, such as the APC and Bali Process,
may, in the short run, be more successful in addressing issues associated with migration. The
non-binding and non-sanctioning nature of these arrangements have worked in their favour,
together with the system of negotiation, planning and tackling the issue from a number of
dimensions. Whether they lead to better management is uncertain, but it is clear that dialogue
and increased awareness have led countries to improve their own national systems for address-
ing trafficking and other issues of concern. Oncethey are given theinformation and someincen-
tive to address these issues in the form of poverty alleviation, education and similar incentives,
they are more willing to cooperate. This indicates that while aid should ideally not be tied to
cooperation, it may be emphasized to encourage it. Indeed, the willingness of countries such as
Australia to “commit resources for holding workshops, promote placement and exchange of
technical and law enforcement personnel and otherwise assist the less devel oped countriesin the
region with practical measuresto deal with people trafficking isimportant in any regional effort
to manage migration” (Khoo, 2004).
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Over the last two decades, |abour migration has become amajor phenomenon in the region and
thereisan increasing need to mainstream labour migration issues as part of regional discussions,
processes and mechanisms. Perhaps with the exception of SAARC thereisno body that includes
only senders, but even it has not worked towards achieving better conditions for its overseas
workers. The overall situation will improve only once sending countries no longer compete
among themselves for employment opportunities to the detriment of migrant worker rights and
conditions, and develop common policy frameworks (Amin, 1998). Strengthening collaboration
between labour-sending countries should ensure continued access to offshore labour markets
with better conditions for workers. One positive approach would be to stabilize the price of
labour to prevent employers and recruiters from exploiting migrant workers. There have been
cases of successful campaigns and enforcement of workers' rights, but at times these have had
unintended consequences, such as when Filipinos were replaced by less organized and/or less
vocal nationality groups. This also causes the segmentation of workers based on nationality,
ethnicity and social/human capital.

Some destination countries have been more inclined towards establishing less formal coopera-
tive arrangements with countries of origin on labour migration management. Multilateral con-
sultative processes, such asthose sponsored by the |lOM, and the bilateral Joint Commissionson
Labour (amechanism for regular consultation between the administrative authorities of the two
states concerned), have provided an informal and flexible structure for dialogue. New Zealand's
approach to some Pacific states is to be commended for its flexibility and its generosity. It has
annual quotas for nationals of anumber of Pacific countries (including Samoa and Tonga), plus
free entry for Cook Islanders, Niuean and Tokelauans (all of whom are also NZ citizens). “This
islargely afriendly gesture but also reflectsits colonia relationship with the region. Australia,
by contrast, has no quotas for any Pacific Islanders, not even for citizens of its former colony
Papua New Guinea’ (Voigt-Graf, 2004).

Both ASEAN and APEC include senders and receivers, and to date there has been little attempt
to resolve these different interests. These organizations are starting to tackle the issue of skilled
worker movementsin the face of shortagesin the health, IT and other areas, and thisis abegin-
ning that needsto be built on. Much of thismovement is short-term and falls under the umbrella
of trade in services. How states will manage this new element has yet to be seen.

ENDNOTE

1. Thissection of the paper has been enriched by information provided by the government of Australia and the
government of the Peoples’ Republic of China.
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INTERSTATE COOPERATION:
THE AMERICAS

INTRODUCTION

The migratory trends in the Americas became more complex during the 1990s. Traditionaly a
continent of immigration mainly from Europe, the Americas have turned in large part into a
continent of emigration. Emigration from Latin America to countries outside the region has
increased, and traditional immigration flows have virtually disappeared. The United States con-
tinues to be the main country of destination for migrants from the region, particularly from
Central America,* while Europe also emerges as a major destination for migrants from Latin
America. By 2000, the number of entries from Latin America and the Caribbean had doubled,
and by 2003 it had reached over 500,000.2 At the same time, as more migrants |leave the region,
inter-American migration to non-adjacent countriesin the region hasincreased and cross-border
migration, usually atraditional feature of Latin American migration, declined.

Asthis paper sets out to show, these developments have not left policy unaffected. As migration
in the Americas has become more diverse, governments in the region have increasingly recog-
nized the need for greater cooperation in managing migration. Bilateral and multilateral agree-
ments are well established within the region. Certain agreements and understandings are linked
to distinct subregional integration processes, such as North American free trade agreements, the
Andean Community and Mercosur. Others focus specifically on migration, such as the Central
American Organization on Migration. Morerecently, the countriesin the region have al so become
engaged inintergovernmental consultations on migration management, or regional consultative
processes (RCPs). Originally intended to function on ad hoc basis, these regional consultative
processes have become a prominent feature of interstate cooperation in the region.

Althoughbilateral cooperationand multilateral agreementsaspart of regional integration schemes
will also be discussed, the main emphasis of this paper will be on the novel forms of interstate
cooperation on migration, the Regional Consultative Processes. In particular, this paper aimsto
examinetheir rolein facilitating interstate cooperation in thisregard. In doing so, the migratory
context in which RCPs operate will be presented. The paper will then provide an account of the
structure of the two most important RCPs — the Regional Conference on Migration (RCM) also
known as the Puebla Process, and the South American Conference on Migration (SACM). Some
of themainareasof migrationwhereRCPshavefacilitated interstate cooperation arethen discussed.
Finally, theimpact of RCPs oninterstate cooperation will be assessed systematically by compar-
ing two cases of bilateral cooperation, before and subsequent to the creation of the RCPs.

1. A CONTINENT CHARACTERIZED BY GROWING MIGRATION

The American continent is a region of high and growing population mobility. It includes the
world’slargest receiving country, the United States, wherejust under 1 million foreigners attain
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immigrant status per year; Canada, with an average of 220,000 - 250,000 new immigrants per
year, aproportionately larger inflow, and anumber of Latin American countriesthat receive and
host significant numbers of immigrants, in addition to being also countries of transmigration or
emigration; thisincludes Costa Rica, Chile, the Dominican Republic, Argentinaand others.

Most countries, however, show anegative migration balance. Mexicoistoday theworld'slargest
country of emigration in absolute terms, with roughly 10 per cent of its population and 15 per cent
of its workforce living and working in the US. Nicaragua has decades-old emigration flows
directed mostly at Costa Rica, but also to other countries. El Salvador and other Central Ameri-
can countries experience very high emigration ratesto the US and Canada, although more recent
figures are non-conclusive.®* The Dominican Republic and Haiti reveal a complex migration
profile: inall likelihood, Haiti isthe country with the largest relative population living abroad in
the Dominican Republic, the US, Canada and the Bahamas, and the Dominican Republic hosts
alarge immigrant population from Haiti, while at the same time it is a country of substantial
transmigration and emigration directed principally towards Puerto Rico and the US (Martin
et al.,2002). In relative terms, Colombiais as large a country of emigration as Mexico, with
10 per cent of its population living in neighbouring countries as well as the United States and
Europe. Ecuador, Bolivia and Peru are countries of recent, large movements to Chile, the US,
Canada and western Europe, and Boliviais atraditiona source country for migrant flows into
Argentina.

Governments in the Americas seem to be at a crossroads between their traditional national mi-
gration policies and the search for novel aternatives. A clear policy shift with regard to emigra-
tion has occurred. Traditionally, the countries of the region took no great interest in emigration.
Now, however, there is a growing tendency to adopt policies that are committed to nationals
living abroad. Governmentsin the countries of origin have becomeincreasingly concerned over
the effects of emigration in both the host countries and at home.

This growing public concern with emigration isin part also owing to the increasing awareness
regarding remittances that account for an increasingly significant proportion of sending coun-
tries GDPs. Mexico, for instance, received between 15 and 17 billion US dollarsin remittances
in 2004. El Salvador, which is one of the world’s leading emigration countries, receives
between 15 and 20 per cent of its GDP from remittances. Other countries, such asBrazil, Colombia,
Nicaraguaand the countries of the Andean Region are a so significant recipients of remittances.

Thus, both remittance transfer mechanisms and the destination of remittances are important
items of public policy. A further important emigration-related aspect is the growing possibility
of voting abroad in elections held in the country of origin. In South America, this right has
already been granted in, for example, Argentina, Brazil, Colombia, Peru and Venezuelg; itisin
the process of implementation in the Dominican Republic and is being discussed in other coun-
tries, such as Chile and Uruguay.*

Asfor border control and immigration policies, thedirection of policy changeislessclear. Asin
other parts of the world, the governments of the region seem to be treading afine line between
traditional restrictive policies and the search for new approaches. The United States and Canada
enforce strict border and entry controls, but share one of theworld’slongest undefended borders.®
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However, a growing number of middlie and low-income countries that have signed entry and
exit-fee and visa waivers are seeking free mobility agreements. In many borders are typically
enforced only at alimited number of entry ports, airports, border control posts, with unregul ated
movements effectively taking place elsewhere.

Some immigration flows are well established and form part of the receiving country’s society
and economy (Canada, the United States, Costa Rica, Chile, the Dominican Republic, southern
Mexico). Othersmay change suddenly in responseto economic and currency fluctuations. This
meansthat, apart from large South-North flows, and those from Latin Americato the US, Canada
and Europe, there areanumber of other migration regions. At timesthey may encompass mainly
two countries (as in the case of Mexico and the United States, or Nicaragua and CostaRica), in
other instances bilateral flowsare part and parcel of far more complex movements, asisthe case
of the diversified emigration patterns of Colombia, Peru, Ecuador and Argentina, or the bilateral
movements from Haiti to the Dominican Republic, which should, moreover, be placed also in
the context of emigration from both towards Puerto Rico and the United States.

Generally speaking, the continent’s main migration flows are economic in nature. Labour mi-
gration is the main cause of migration, but there are large and rising movements comprised of
family members, as well as intra-company and business mobility. They include a significant
component of trans-border short and longer-term flows tied to traditional social and market
exchanges. Thetransnational nature of social tieshasbecomeincreasingly relevant asaresult of
large movements in the 80s and 90s. But there are also socially undesirable movements, in
particular such as human trafficking in persons and migrant smuggling, drug trafficking and a
few smaller but relevant guerrilla movements across unguarded border areas. Though these
were more relevant during the eighties and early nineties, for a few countries they still pose
significant legal and national security challenges.

2. COOPERATION AND MIGRATION REGIMES

Partly, as a consequence of this growing concern with emigration and itsimpact on sending and
receiving countries, interstate cooperation and agreement on migration have tended to revolve
around three main axes: Migration and development, migrant rights and irregular migration,
and, finally, migration and national security. Technical collaboration as provided deals directly
with procedures, and can fall under any of the previous categories, but its main concern is the
management of migration flows.

Although national security issues have gained new attention since September 2001, they have
been at the core of some immigration legislation since the late 1990s. The first three, substan-
tive issues have impacted upon the substance and form of cooperation for the past ten years.
They have also helped place migration regimes within a broader set of social and national con-
cerns which could guide and encourage technical cooperation. The two main regionsin this
account (Central and North America and the Dominican Republic, on the one hand, and South
America on the other) have placed different emphasis on each of these areas of interest, with
security amore salient factor in North and Central America. Both, however, link theseissuesto
the advancement of their migration regimes.
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3. THE TWO MAIN REGIONAL CONSULTATION PROCESSES

3.1 The Regional Conference on Migration, or Puebla Process

This mechanism was created at the request of the Mexican government and launched in Puebla,
Mexico, in 1996. Its member countries are Belize, Canada, Costa Rica, the Dominican Repub-
lic, El Salvador, Guatemala, Honduras, Mexico, Nicaragua, Panama and the United States. It
also includes a number of observer countries such as Argentina, Colombia, Jamaica and Peru
and observer organizations such asUNHCR, SIECA, IACHR, IOM, ECLAC, UNFPA, and the
UN Special Rapporteur for the Human Rights of Migrants. The latter have also implemented
many of the initiatives adopted by RCM discussions, some of which were aready part of the
OCAM Action Plan.

The Central American Organization on Migration (OCAM) was set up at the meeting of Central
American Migration Directors of Costa Rica, El Salvador, Guatemala, Honduras, Mexico,
Nicaragua and Panama at San José on 5 October 1990, with the aim to develop joint initiatives
on migration issues. While OCAM is closely linked to economic integration schemes, the
Central American Economic Integration (SIECA) is not on the agenda of the RCM.®

The RCM is chaired by the host country on an annual rotating pro tempore basis. The RCM
presidency is assisted by atechnical secretariat to follow up on the agreements reached at the
RCM meetings. Together with IOM’ stechnical support, this management mechanism has been
ableto prevent the growth of aheavy bureaucracy, acontinual challengein view of the growth of
RCM membership and observers, and theincreasing interest in other regions. The RCM technical
secretariat operates and constantly updates the virtual secretariat’” which has been operating a
public and private site since 2000 to exchange information. The RCM holds two meetings per
year, one at vice-ministerial level in thefirst quarter of the year, and a technical meeting during
thelast quarter. It has convened ten times, most recently in Vancouver, Canadain 2005.

The vice-ministerial meeting is the executive decision-making body of the RCM. It is where
governments adopt the decisions reached by consensus that define the goal's, tasks, the concep-
tual basisand aspirations of thisforum. Theactual decision-making takes placein aclosed-door
meeting attended only by vice ministers and, if deemed necessary, a high-ranking official.

The Regional Consultation Group on Migration (RCGM) is the technical expert group of the
RCM. The RCGM has no authority to decide on goals, functions, conceptual bases or aspir-
ations of the RCM, but it is able to formul ate recommendations to the vice ministers. Thisgroup
also monitors the activities and the progress within the RCM framework and states its approval
together with a set of conclusions.®

Vice-ministerial meetings issue Joint Communiqués or Declarations which may contain (non-
binding) principlesand practices covering awiderange of policy areas, aswell asdecisionsof an
administrative, operative or political nature, always with due respect for the sovereignty of the
countries concerned. Although the agreements are non-binding, the aim of the conferenceisto
develop and establish appropriate practice and encourage cooperation among countries. This
dialogue also fosters cordia relations between high-ranking officials, which in turn leads to
mutual cooperation and initiatives. The RCM also established aPlan of Action, aprogrammatic
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document adopted by consensus that defines the themes, objectives and actions of common
concern, aswell asacorresponding schedul e of implementation. EvolvinginstepwiththeRCM,
the Plan of Action is periodically updated by decision of the vice ministers during their annual
meeting. The RCGM may also update and revise the Plan of Action at itsintermediate meeting.®

The Technical Secretariat and the Presidency assess the implementation of the action plan.*

The observer organizations play a prominent role as their expertise has allowed them to offer
their technical assistance to the RCM. IOM plays an important role in the RCM process. On
request it can outline the steps individual countries can take to implement new agreements, and
offer necessary technical advice and training.

Civil society organizations, also known as Regional Network for Civil Society Organization on
Migration (RNCOM) dealing with migrant popul ations, are also invited to participate in particu-
lar areas of interest in both the technical and vice-ministerial meetings. They meet simultan-
eously but separately to discussthe agendaissues and present their recommendationsfor actions
and projects to the plenary session of the RCM, outlining principles and encouraging govern-
ments to undertake actions on certain issues. Initially, the statements and positions of civil soci-
ety organizations were presented during a final, non-deliberative session, and often called for
implementation of past resolutions, strict government compliance with agreements, and more
vigorous measures against trafficking in persons and respect for migrants' rights. The mood was
often confrontational. Confrontations have not disappeared entirely, but in subsequent meetings
civil society organizations have played a more relevant role and have become more closely
articulated with the process. This parallel mechanism makes intergovernmental consultations
more accountable and thus helps to raise the level of commitment by administrations.

3.2 The South American Conference on Migration

The South American Conference on Migration (SACM) was created in 1999. Its member states
areArgentina, Bolivia, Brazil, Colombia, Chile, Ecuador, Paraguay, Peru, Uruguay and Venezuela.
Significantly, both the United States and Canada participate as observers together with other
countries. It has met five times. During its third conference in 2002, SACM approved its first
action plan, which itself was the outcome of the devel opment of itsfirst technical meeting along
similar lines to those in the Puebla Process. Its most recent meetings have been attended by all
South American countries, and |OM serves asthe technical secretariat. A number of other inter-
national agenciesalso participatein SACM. Initsmost recent action plan, governancetopsits
strategic agenda, followed by human rights and migration and devel opment.™* With governance,
a significant priority is accorded to cooperation generally, cooperation for the integration of
migrantsin the host society, and coordination for the advancement of migration-related laws and
procedures, with the aim of harmonization.

Although the South American Conference on Migration functions on the same broad principles
asthe RCM, anumber of member countries have considered its agreements as mandates (limited
to what can realistically be achieved in national legislation). Although published documentary
evidence of this process is scant and various, countries such as Chile have asked participating
vice-ministersor the |lOM to prepare analyses and proposalsthat include revising national legis-
lation to comply with SACM’s agreements.
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Both regional conferences have agreed on anumber of basic principlesthat may be summarized
asfollows:

* Migration isamajor force, closely related to the forces leading to greater social, political
and economic interactions worldwide.

* Thereisadirect link between migration and poverty, asthe existence of widespread poverty,
together with low levels of social and economic development drives alarge part of current
popul ation movements. Social and economic development should be at the core of national
policymaking to arrive at manageable levels and forms of migration.

*  Governments need to intensify cooperation and technical and information exchange to en-
sure the better protection of migrants’ rights.

*  Governments condemn the smuggling and trafficking in human beings, and agreeto cooper-
ateintheir effortsto combat these. Thisposition hasbeen reinforced since September 2001.

* All of theabove principles are agreed upon with the understanding that cooperation will nor
should infringe on national sovereignty.

Both RCPs collaborate with other regional instances. One consequence has been the strengthen-
ing of the CA-4, agroup of four Central American nations (Honduras, Nicaragua, El Salvador
and Guatemal a) that agreed to waive visas and feesfor cross-border movements. Although some
member countries have at times reimposed fees or visarequirements when immigration seemed
to exceed tolerable levels, they have continued to consult and, in 2004, intended to create a
region characterized by the completely free movement of persons.’> The CA-4 isan association
of economically similar countries. Costa Rica and Panama do not participate directly. At the
March 2005 meeting of the RCM, the Honduran government reported on the progress made
towardsthe creation of asingle visaand a passport for Central Americans. The other significant
exampleis the Andean Community, which agreed to gradually implement, among other things,
free movement of persons.

Although a strict comparison between the RCM and SACM with other regional consultation
processes is beyond the scope of thistext, one significant differenceisworth noting. The RCM
Insists continually on the respect for national sovereignty. I1nthe South American case, however,
the intent may be to proceed further. Thisisevident in the stricter interpretation of some of the
SACM'’s agreements and in the declaration during the most recent meeting of the eight South
American countriesin Cuzco in December 2004, where the launch of an Economic Community-
style association was announced by countriesthat differ significantly intheir political structures,
levels of development and migration status. This announcement explicitly recognizes the con-
clusions of the 5th South American Conference on Migration. It exhorts member governments
towork with the SACM, the Center for Latin American Migration Information (CIMLA) and the
South American Migration Observatory (OSUMI) to monitor and implement the SACM’sagree-
ments. It further contemplates the creation of acommon migration space. The meeting of heads
of state in Cuzco, where the charter of the South American Community of Nations was signed,
included Brazil, Bolivia, Chile, Colombia, Guyana, Peru, Surinam and Venezuela.®

The Andean Community also adopted three significant migration-related resolutions (Nos. 503,
545 and 583) dealing with the implementation of:

*  Visafree mobility for tourists (resolution 503).
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* A framework for the development of free mobility agreements regarding workers (resolu-
tion 545). Thisreferstoworkersholdingavalidjob, or job offer, prior totravel, and includes,
(a) individual workers, (b) workersin enterprises undertaking activities abroad, (c) seasonal
workers and (d) border workers. Thisresolution also commits member countriesto creste a
migrant labour office in their labour ministries, which will provide official recognition of
departing workers and their jobs, facilitate travel and allow government supervision of their
activities.

» Finally, resolution 583 dealswith migrants’ accessto stateinstitutions and social security in
destination countries. Although it recognizes state sovereignty in thisfield, it expressesthe
commitment of member states to work towards (a) social security totalization and (b) the
harmonization of social security systems. This resolution details a number of the specific
mechanisms that should allow these processes, including the transfer of personal retirement
accounts between member countries, and the rules governing totalization. The Andean In-
strument on Social Security, asitiscalled, wassignedin May 2004, andinitially allowed for
asix-month period for itsinitial implementation.

» Itisnevertheless significant that there is a notable absence of any regional agreements, or
provisions for agreement, on existing irregular migrant workers.

Theinitiative by Mercosur members to establish acommon legal resident status for migrantsis
another indication that different forms of interstate cooperation are emerging in the southern
hemisphere. In 2002 Argentina, Brazil, Paraguay and Uruguay, plus its associates Bolivia and
Chile signed the* Residence Agreement Concerning Nationals of Member and Associate States”,
by which they commit themselves to allow the citizens of other signatoriesto live and work on
their territory.

Notwithstanding these differences in migration relations between South and North and Central
America, there has generally been a considerable improvement of interstate communication on
migration-related issues. In spite of the difficulties states might have faced in the past over
issues not related to migration, states continue to look to RCPs as the venues to address multi-
lateral migration issues. In fact, RCPs may be the preferred venue for states to address policy
differences. If in the past unilateral policies, such as unannounced group deportations or other
restrictive policies may have caused tension between states, a multilateral forum such as RCPs
would allow states to resolve this tension and to recreate trust among them.

Finally, there have been attempts to promote the exchange and collaboration between the RCM
and the SACM. Colombiaand Peru, which hold observer status in the RCM, have participated
actively initsmost recent vice-ministerial meetings. The RCM pro tempore Presidency partici-
pated in the 5th South American Conference on Migration, where it transmitted the most recent
resolutions of the RCM and sought to initiate systematic exchanges between the two.

4. RCP-RELATED COLLABORATION

RCPs facilitate dialogue between states on migration matters and interstate cooperation at dif-
ferent policy levels, beit at thelevel of policy development, implementation or technical design.
This section shall review the main areas of interstate cooperation on migration, some of which
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have been facilitated by RCPs and received technical assistance from international organizations
such asIOM, UNHCR or ECLAC.

4.1 Visa and fee agreements

During the past five yearsanumber of Latin American countries have eliminated or reduced visa
requirementson abilateral basis. In some cases, thisincludes border-crossing fees. Whilethese
agreements are on the whole quite positive, since they tend to increase and facilitate short and
long-distance trade and population movements, some signatories have faced difficultiesin im-
plementing them since border control agencies have at times been financed directly from these
fees. The solutions provided have not always compensated the lossin fees. Thismay result in
less efficient border enforcement and alternative funding mechanisms must be found.** The
Central American initiative concerning a single Central American passport and Central Ameri-
can visa system may constitute such an alternative approach. Discussions on thisissue are still
ongoing.

In the medium-term future, Andean countries may make significant progressin thisarea, whether
from the platform of the SACM, the Mercosur or the economic community of the Andes.*

In the post-9/11 environment, several countries have imposed restrictions on immigration from
a number of Asian, African and the Middle Eastern countries. While this is understandable,
these countries do not always possess the mechanisms (or the consular bodies) to allow them to
screen visitors from these countries, and this has on occasion affected social, economic and
scientific exchanges.

4.2 Repatriation agreements, extra-regional nationals

Even before the RCPs, most countries had readmitted their national s who had been deported or
removed from abroad. However, the RCM, in particular, hasimproved thelevel of collaboration
regarding the repatriation of its nationals and the deportation of extra-regional migrants.’® In
Central America, and Mexico especialy, this included a number of Asian and Middle Eastern
nationals, for whom consular offices in the respective country of transmigration either do not
exist or which are unableto receive them. Among neighbouring countries, unilateral and sudden
deportations have often triggered bilateral tension aslarge groups are repatriated to places lack-
ing the capacity to receive them, or when the country receiving the deporteesisnot informed in
a clear and timely manner of the size of the group, and the reasons for and the timing of the
deportation. Readmission agreements can overcome these problems, asin the case of Haiti and
the Dominican Republic (see below). However, these agreements came under new stress after
the natural and humanitarian disasters befalling Haiti in 2004.

IOM assisted the RCM in the organization of the repatriation and reintegration programmes
especially for migrants returned from North America. Under this programme returned migrants
are contacted at the reception airport, and offered reintegration support. In some cases it in-
cludes access to government or international aid programmes. Another related activity carried
out by IOM helped to return families displaced by Hurricane Mitch and to rebuild basic infra-
structure.

74



4.3 Trafficking in persons

Countries unanimously condemn trafficking in persons. However, thisis an area that requires
closer bilateral and multilateral cooperation, legal reform, and the implementation of someform
of TPS (Temporary Protection Status) for the trafficked migrants, to ensure the criminal indict-
ment of traffickers. But as procedures differ and at times be abused by mala fide migrants, this
can lead to government scepticism and low numbers of migrants receiving TPS to provide testi-
mony at trial. Fear of traffickersisalso an obstacle. Thisisan areaof increasing collaboration,
but one that requires much stronger commitment from governments and better collaboration on
the procedures ensuring better conviction rates.*” Successful criminal trials of traffickers only
make up a low percentage of al prosecutions, and vary from one country to another. At the
March 2005 RCM meeting, |OM submitted aproposal for the application of the UN Convention
Against Transnational Organized Crime and its protocol on trafficking in persons.

4.4 Border management, technical assistance and capacity building

The RCM, with alonger history than the SACM, has agood track record in improving govern-
ment procedures and capacities for border protection. The governments of the United States,
Canada and, most recently, Mexico, have organized workshops and training programmes for
other participating governments aimed at the precise recording and matching of entries and
exits, and the up-to-date management of foreigners. Most recently, at the March 2005 meeting of
the RCM, Mexico suggested that the technological means of the virtual secretariat be used to
establish a database providing up-to-date representations of the most frequently used forged or
stolen travel documents. This database will be available to RCM member countries only. The
IOM and participant countries are also actively engaged in similar efforts in South America.
Thisisan areain which member governments, especially from smaller countries, have expressed
significant satisfaction, asdid several government representatives at the regional meeting of the
Berne Initiative in Santiago in 2004. These matters have been the subject of most technical
cooperation activities between member countries.

A further area of cooperation arising from the RCM isthe creation of acommon Central Ameri-
can consulatein Veracruz, Mexico. Thisisnecessary because anumber of irregular transmigrant
flows converge there and many detentionstake place. The governments concerned have agreed
to open this office.

4.5 Temporary migrant worker programmes

Several countries participating in the RCPs have at one time or another designed and operated
guest-worker programmes of varying types, scope and duration. The most recent examples,
however, benefit directly from RCPs. The large movement of workersfrom Nicaraguato Costa
Rica has been an important issue for both governments for a considerable time. Both countries
have gradually increased their level of cooperation in this regard within the framework of the
“Agreement on Migrant Labor” (Convenio de Mano de Obra Migraftevhose initial formul-
ation dates from 1993. During 2004-05, the government of Canada provided technical cooper-
ation to the governments of Costa Rica and Nicaraguato develop a bilateral temporary worker
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programme that profits from the experience of the temporary worker programme that Canada
operates bilaterally with other countries. The agreement to provide technical advice and help
design and operate this programme was closely related to the participation of these countriesin
the RCM. By early 2005, the two countries concerned had arrived at a specific programme
design, regulated by the governments and operated to alarge extent by employers. Detailsof its
implementation are pending.*®

The region must develop much more substantive expertise on the design and operation of mi-
grant worker schemes. Migrant worker flows are large and varied, and workabl e sol utions must
be found for these movements, regarding both their technical aspects and the specific political
and legal forms of consensus that will ensure that they become a part of the regular flows.
An important aspect is the relationship of temporary to permanent immigration. The progress
made in Central and South America should be monitored and, where possible, other schemes
developed.

4.6 Family transfers, migrant-oriented financial agreements

Since remittances in the Americas can represent up to one fifth of GDP for some countries and
assure the subsistence of millions of families, they have become an area of priority attention
among sending and receiving countries. Banks (especially the Inter-American Development
Bank)* areworking with RCPs and other institutionsin both sending and receiving countriesto,
(a) lower transfer costs; (b) develop mechanisms for asset building and the creation of small
enterprises; () increase access to banking institutions in source and destination countries, and
(d) strengthen remittance-based credit. The cost of transfers has dropped.?® The new schemes
are making rapid progress in most emigration countries in the Americas and could become a
significant factor determining the quality of life of migrants and their families.

4.7 Amnesties and regularization

Amnesties are aform of regularization that pose specific difficulties since they may foster ex-
pectations of further regularizations, which in turn tendsto increase immigration. They are also
indicative of deficiencies in immigration regimes. In some instances, however, there are few
alternatives once a large population of foreign workers and their families is established in the
country. Amnesties predate the RCPs. Significant amnesties before the RCPs were IRCA
(Immigration Reform and Control Act) in the United States that regularized 2.6 million immi-
grantsthrough itstwo major provisions (General Amnesty and Special Agricultural WorkersAct
(SAW)), and the amnesties introduced by Costa Rica to its mostly Nicaraguan immigrantsin
1990 and 1994.

Sincethe creation of the RCM there have been other significant amnesties. Oneisthe NACARA
in the US that granted temporary protection status to immigrants from the Central American
countries most affected by civil warsin the eighties, and the amnesty granted by Costa Ricato
Nicaraguan immigrantsin 1999. However, the large number of applicationsfor IRCA, the huge
amount of ensuing applicationsfor family reunification and the weakness of workplace enforce-
ment provisions contained in that bill led the US government to refrain from any other major
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amnesties providing resident status. Nevertheless, in 1997 Congress passed NACARA that
allowed immigrants from Nicaragua, El Salvador, Guatemal a, Honduras and (ex-socialist) east-
ern Europe to renew their temporary status every two years. This concerned initially close to
1 million persons.?

After Hurricane Mitch, the presidents of Central America and Mexico met in San Salvador to
manage and overcome the main consequences of the catastrophe. That meeting led to another
amnesty granted by the government of Costa Ricato Nicaraguans. At the end of the period of
regularization (2000), 140,000 Nicaraguans had been granted an amnesty.

4.8 Major legal changes

Finally, theimpact of RCPs on migration-related | egisl ation in the participating countries should
also be considered. Though not a specific form of cooperation, itisclosely linked toit. Hansen
(2004) notesthat in the European case, the countries making substantial legal changes have been
close to EU accession. In other words, accession-related linkages and conditionalities have
proven to be a very successful mechanism for the reform of migration-related laws and pro-
cedures. Whileachievementsin the Americasare modest because integrati on-specific conditional -
itiesare not on thetable, some countries, such as Chile, specifically incorporated the agreements
and recommendations of the RCPs into a profound re-writing of their immigration laws. This
caseis significant because Chileis acountry of immigration. In other countries, vice-ministers
who participated in RCPs, encouraged changes in legislation, sometimes on the basis of the
RCPs recommendations. A detailed survey of these changes would be necessary to gauge the
impact of RCPs on national migration-related laws.

Thus, there are instances of legislative change that may well be the result of RCPs. As already
pointed out, trafficking in human beingsisan important area of cooperation. Since the inception
of RCM, the combating of trafficking and smuggling has been one of the key objectives of the
RCM’s plan of action. While the objectivesin the plan of action have more or less remained the
same, the range of proposed action for implementation has become more extensive and com-
plex. Theincreasing number of actions proposed by RCM isreflected in the growing legislative
output on smuggling and trafficking in RCM member states.® Ten of the 11 RCM passed legis-
lation on smuggling. While only two member states have introduced specific legislation on
trafficking, all countries have adopted |egislation on trafficking-related activities, such asaiding
and abetting, illegal entry and harbouring, and fraudulent documents.?* Significantly, countries
enacted these | egidlative changes during their RCM membership. While the causal relationship
between RCMs activities and the legidlative output of RCM members on smuggling and traf-
ficking still awaits systematic analysis, it is certain the RCM contributed to an environment
where legislative changes in this area were considered.

Free-trade agreements often include free labour mobility or other migration-related provisions.
In al agreements signed between developed and devel oping countries, migration-related pro-
visions have been considered, but they are few and limited in scope. In the case of NAFTA,
which includes Mexico, Chapter 16 of the agreement provides for an unlimited number of visa-
free technical and professional movements of Mexicans as of 2004. The procedures have only
partially been implemented, and this form of migration is substantially (and paradoxically)®
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under-utilized. More recent free-trade agreements signed by the United States with middle- and
low-income countries have still more modest migration provisions.

5. TWO BILATERAL CASE STUDIES

This section reviews recent bilateral cooperation efforts between Haiti and the Dominican
Republic, and between Mexico and the United States. A comparison of thesetwo casesisguided
by the following considerations: Haiti does not participate in the RCM, and the Dominican
Republic was an observer for a number of years and eventually joined in 1999. On the other
hand, Mexico proposed the creation of the RCM and the United States welcomed it and played
avery significant rolein securing the participation of all countriesin theregion. A comparison of
these two cases of bilateral cooperation should help establish at which level participation in
RCPs makes a difference for the countries invol ved.

5.1 Haiti and the Dominican Republic?®

These two countries possess an intense one-way migration relationship. It is estimated that
500,000 to 800,000 Haitians live in the Dominican Republic. They are considered transit mi-
grants, and therefore an extremely small number (around 5,000) were lega residents of the
Dominican Republic until 2002. Most of them also lacked Haitian identity documentation.
Another 900,000 Haitians have migrated to the United States, France, Canadaand the Bahamas.

The history and memories of Haitian immigration in the Dominican Republic are long. They
include bitter episodes, such as the massacre of Haitian migrant workers ordered by the Domin-
ican dictator Trujillo in the 1930s. Later, from 1952 to 1966, and from 1966 to 1983, both
countries signed agreements on temporary migrant workers. The two countries did not differ
substantially intheir levelsof wealth and development. But, morerecently, their paths diverged:
Haiti became progressively poorer, while the economy of the Dominican Republic witnessed
modest but sustained improvement. Until then, Haitian migrants in the Dominican Republic
had been mostly seasonal to work in the sugarcane industry. However, since the late 1970s
Haitian agriculture became increasingly less viable, and migrant workers ceased to return to
Haiti at the end of the harvest, or zafra They looked for jobs in other agricultural crops, the
urban informal sector, and construction. Cross-border movements were mostly unregulated,
and many workers brought their families with them and created shantytowns close to the sugar
mills, or in cities. A stable population of foreign, low-paid workers at times caused a halt in
recruitment, which was renewed as the sugar industry complained of labour shortages. Since
the 1980 there have been severa episodes of movements of Haitians into Dominican cities,
massive deportations at the end of the zafra and increased (informal) recruitment, which led to
arapid rise in the Haitian population.

By 1998, the population of Haitians in the Dominican Republic had reached half a million or
more, and most of them had in fact settled. But they lacked both aregular status and an official
Haitian identity. Most had families, but children were not entitled to a local education since
they, as their parents, were considered to be “in transit”. In the late 1990s, the Dominican
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government wasremoving 2,000 Haitiansper monthina*“voluntary” schemethat allowed workers
and their families to take their belongings back to Haiti.

The public in the Dominican Republic is ambivalent towards Haitian immigrants. While their
work in the sugarcane industry is appreciated, their presence in large numbers throughout the
Dominican Republic, and its cities especialy, is viewed negatively by many, both as concerns
unfair labour market competition and asathreat to what conservative Dominicanscall the*three
pillars’ of Dominican society: Spanish ancestry, Hispanic culture and Catholicism.

However, the bilateral relations on migration between the two countries changed fundamentally
inthelate 1990s. If in the past Haiti-Dominican Republic migration rel ations were dominated by
unilateralism and mutual indifference, in the 1990s the two countries emphasized joint cooper-
ation in managing migration. A bilateral commission on migration affairs was created in 1998.
A year later, the Dominican Republic joined RCM. Bilateral cooperation became more intense.
From 1998 to 2002 the bilateral commission met six times and arrived at the following agree-
ments:

1. 1n 1998, both governments agreed to take the necessary measures to manage the flows.

2. In 1999, they agreed that deportations would only take place at certain times, and that mi-
grants would be received by Haitian authorities at four designated posts.’

3. In 2001-02, the commission agreed to provide alabour contracting mechanism, subject to
proof of ajob offer, and abirth certificate. They agreed to organize campaigns to document
their nationalsin the other country and, in the case of Haitians, they agreed to measures that
should facilitate acquisition of official identity documents, by lowering the fees charged for
passports, and simplifying the process (Haitians in the Dominican Republic would only
require two witnesses in order to receive a Haitian birth certificate).®

The changes in the two countries’ approach to migration clearly coincided with Dominican
Republic’'s participation with the RCM. The extent to which the two developments are causally
linked requiresfurther research. Yet it isimportant to bear in mind that there are al so advancesin
interstate cooperation between the Dominican Republic and the US, aso a party to the RCM.

The Dominican Republic isnot only areceiving but aso a sending country. Onein nine Domin-
icans lives abroad, mostly in the US. While some of these flows are well established, and
relatives of migrantsresiding in the Dominican Republic are able to acquire the visas and docu-
mentsto travel abroad, others are unregulated and comprise both Dominicans and Haitianswho
attempt to enter the US by boat directly or via Puerto Rico. To do so, they pay smugglers and
traffickers (often for the sex trade) to be able to board old or improvised boats called Yolas

Realizing that the problem of people smuggling and trafficking cannot be dealt with unilaterally,
the US and the Dominican Republic have increased cooperation at the border. The US Border
Patrol and the Dominican Navy have implemented an agreement on joint patrols. They survey
the coast to determine the spots at which migrants gather and the places where boats are under
construction, and they also patrol the seas around the Dominican Republic to detain them.

Although cooperation between the US and the Dominican Republic is relatively limited and
low-level, it indicates improved communication between the two countries and a gradual shift
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towardsacomprehensive approach to irregular migration. Given that RCM placesapremium on
Improving communication and exchange of information between sending and receiving coun-
tries, it is likely that RCM consultations laid the basis for enhanced cooperation between the
Dominican Republic and the US.

5.2 Mexico and the United States

There are interesting similarities between the Mexican-US relations on migration and the Haiti-
Dominican Republic case. The Mexican-USrelationsare al so highly asymmetric: the US accepts
immigrants from and trades with many nations, but virtually all Mexican emigrants and most
Mexican exports go to the US.

Unauthorized or illegal migration is aso a highly sensitive issue in bilateral relations, which
itself is the legacy of the guest-worker policy that the US and Mexico launched in the 1940s.
Under the “Bracero” programme, some 4.6 million Mexicans legally entered the United States
to work on farms between 1942 and 1964. Most of the seasonal Mexican workers shuttled be-
tween their homes in Mexico and jobs in the USA, but over the course of 22 years, more and
more workers and employers preferred to work outside the legal temporary workers system.
The number of illegal worker has been rising ever since. It is estimated that in 2004 more than
10 million undocumented migrants live in the US.

In the light of these figures, it is not surprising that illegal migration has been a constant source
of tension between the two countries that has occasionally turned into open hostility. Tensions
between the US and Mexican government ran high during operation “Wetback” in the 1950s, a
massive border control and interior enforcement operation against undocumented migrants. This
operation led to the sudden removal of 1 million Mexicans from the territory of the United
States, which gaveriseto mutual recriminations. 1n 1964 the US government unilaterally termin-
ated the “Bracero” programme. Yet the issue of undocumented migration did not go away. In
fact, it has since periodically flared up in domestic debates in the US. In 1994 Californian
citizens, for instance, passed Proposition 187, which denied basic education, health and social
servicesto those who could not prove legal residence. In 1996 Congress passed thelllegal Immi-
gration Reform and Immigrant Responsibility Act (IIRIRA), which meant amassive increasein
border enforcement, especialy concerning the removal of illegal migrants, and a cut-back in
services for migrants.

In spite of general public hostility and the restrictive stance of the US Congress on immigration,
Mexican-US relations on migration significantly improved in the 1990s. The Clinton adminis-
tration has invested unprecedented resources in a US-Mexican Binational Commissionand in a
Working Group on Immigration and Consular Affairs partly to limit the harmful effectsof height-
ened border enforcement and congressional restrictionism. The most significant development
has come since 1995. In ameeting of the Binational Commission, the two sides explicitly recog-
nized immigration asabilateral problem calling for cooperative approaches and expressed joint
opposition to the exclusion of immigrants from benefits. The two sides also agreed to expand
services on both sides of the legal border crossings, to greatly expand the Border Liaison Mech-
anism to promote local diplomatic contacts, and to notify each other of cases of migration en-
forcement. Finally they agreed to establish a Binational Study, written by ten academics from
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each side, that would define an agreed set of facts about binational flows and would form the
basis for future negotiations (Rosenblum, 2000: 46).

Thus, some advancesin bilateral cooperation preceded the creation of RCM intheregion. Others,
however, coincided with it. Shortly after the first RCM in 1996, the meeting of the Binational
Commission produced aMemorandum of Understanding (MOU) signed by the US-Secretary of
State and the Mexican Foreign Minister, including ajoint agenda for addressing human rights
and law enforcement, emphasizing that the protection of migrants' rightsisahigher priority than
law enforcement. This was followed up with ajoint declaration in 1997, outlining four specific
programmes to promote migrant safety, maximize cooperation between enforcement agents and
consul ates, minimize the negative impact of forced repatriations and link immigration control to
economic development. Strikingly, all of these points addressed by the Binational Commission
were aso the priority areas of 1996 RCM meeting (joint communiqué, 1996).

Asinthe Dominican Republic-Haiti case, the causal relationship between the 1996 RCP and the
subsequent MOU is difficult to disentangle without further research. The Binational Commis-
sion may have “bilateralized” the multilateral priorities of the RCM or the RCM may have
“multilateralized” the programmatic priorities of US-Mexican relations. Whatever the relation-
ship between these developments, it is certain that the RCM has reinforced existing cooperative
efforts between the two countries and thus helped to avoid the kind of damage to bilateral re-
lations that domestic restrictive policies might have caused. As Rosenblum (2000: 46) put it,
“ground-level cooperative efforts have assured that the massive increase in border enforcement
and the cut in services to migrants have been accomplished with a minimum of strain on bilat-
eral relationship”. The RCM has ensured that the dialogue between the US and its neighbours
has not ceased even in difficult times when domestic opinion might shift against migration and
restrictive policies prevail. USrelationswith Mexico and its other Central American neighbours
iscurrently put to test by the range of restrictiveimmigration measuresimposed by the USin the
wake of the 9/11 terrorist attacks. Notwithstanding this challenge, collaboration betweenthe US
and its neighbours continues. The Bush administration has recently signed an agreement with its
Mexican counterpart on access of migrant workers to health service and protection of labour
rights. In addition, the two governments negotiated a social security totalization agreement,
which has yet to pass Congress.

6. CONCLUSION: THE PATH AHEAD

RCPs have made a substantial contribution to the general environment and the practical pro-
cedures that have led to better migration practices in the Americas. Both RCPs are preparing
further developments in the short and medium terms. Member countries have expressed satis-
faction in a number of fields, including governance and capacity building, treatment of their
national s, easing of migration controls between countries and much enhanced cooperation.

Nevertheless there are still significant challenges ahead. I1n the post-9/11 environment, security
and migration are high on the political agenda, especially in North America. While countries
might be tempted to revert to unilateral action, the global nature of terrorism suggests that the
success of such policiesis bound to be limited. Closer cooperation and dialogue seems to be a
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more appropriate response to this challenge and RCPs could be the appropriate venue to
foster such cooperation. The informal and non-binding nature of RCPs may make for an ap-
propriate environment to enhance communication between states on such a sensitive issue as
Ssecurity.

Undocumented migration remains a thorny issue, especially in US-Mexican migration. Since
1986, when the last large-scale amnesty took place in the United States, the number of un-
documented immigrants has swelled to roughly 10 to 11 million by 2004. These immigrants
are afforded various levels of rights and recognition, but they still remain vulnerable. As we
have seen, bilateral cooperation between the US and Mexico has significantly advanced in this
area. Yet, a bilateral approach is not a substitute for regional one. The source countries of un-
documented migrants have become more diverse in recent years, and improved and cheaper
transportation enables migrants to change their route at short notice. Thus, for bilatera co-
operation on undocumented migration to be successful, it needs to be complemented with a
regional forum of cooperation. The RCM reflects this dual track approach where participating
states cooperate with each other bilaterally aswell as multilaterally. Yet, in light of these over-
lapping forms of interstate cooperation, it would be interesting to examine more closely the
conditions under which bilateral and multilateral cooperation complement rather than under-
mine each other.

Significant advances towards closer interstate cooperation have been made in the Southern
American Hemisphere. In the South American case, the technical documents produced by the
SACM, itsAction Plan and its coordination with other regional bodies suggest major changes
could take place. These visions of regional integration may soon be tested by individual coun-
tries’ political structures.

Generally, thereareindicationsthat greater regional integration ison the agendain the Southern
American Hemisphere. Economic communities such as Mercosur and the Andean Community
have made significant advances in thisregard, whilein Central and North Americathe prospect
for further regional economic integration islimited. Thereisrecognition in the Northern Ameri-
can Hemisphere that Free Trade Agreements such as NAFTA have partially delivered on their
promises as regards the growth in trade, investment and employment. Yet, there is still great
resistance to domestic reforms that may be required for enjoying the full benefits of trade liber-
alization.

In acontext of limited regional integration, RCPs may prove useful mechanisms for improving
Interstate cooperation. Our case studies of Mexican-US and Haitian-Dominican Republic re-
lations showed that RCPs might indeed facilitate cooperation whereit does not exist or strengthen
existing cooperation, and they might even do so in a climate of domestic opposition to migra-
tion. Indeed, as Hansen argues, government might in fact want to pursue interstate negotiations
through RCPs precisely because of general hostility to migration at home. A crucial advantage
of RCPsvis-avismoreformal formsof cooperationisthat RCPs, in Hansen terms, “ depoliticize”
and “ demediatize” migration policy. Limited access meansfrank and free dialogue and provides
the appropriate environment for creating confidence. Furthermore, the non-binding nature of
agreements all ows participating state to define the pace and thelevel at which cooperation should
proceed. Lastly, RCPs are mechanisms of interstate cooperation that are highly adaptable to
changing international and socio-economic circumstances.
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Although the interstate cooperation on migration has significantly improved since the inception
of RCPs, thereisone areain which interstate cooperation isstill limited. The benefits of interna-
tional cooperation on migration and development issues are potentially great. Yet, to date, they
remain unrealized as interstate cooperation has not progressed far in thisarea. Thus, both RCPs
placed the migration-development nexus on the regional agenda by making it a key plank of
their plan of action. However, in the light of the fact that extra-regional migration and intra-
L atin American migration have expanded geographically, closer cooperation within RCPsisnot
sufficient to maximize the development benefits of migration. Individual RCPs need to look
beyond their geographic confines and seek closer cooperation with other RCPsinside their own
region and further afield. Only then could migration be more effectively used as a devel opment
resource.

ENDNOTES

1. OECD (2004) DEL SA/EL SA/WP2(2004) 10.

OECD (2004), DEL SA/EL SA/WP2(2004) 9.

3. Cadculations by the United Nations Population Division (2003) and the US Citizenship and Immigration
Services (2003) yield an estimate of 9.49 per cent, to which Salvadorans benefiting from TPSin the US must
be added, for atotal of approximately 11 per cent. However, Salvadoran officials estimate thetotal inthe US
at approximately 2million, or 25 per cent of thepopul ationinthecountry itself, whichwoul d explainthevolume
of remittancesreceivedinthat country. Asof writing, theUSBureau of Censushad not compl eteditspopul ation
profile for El Salvador and other Central American countries.

4. World Migration Report, 2003: 176.

5. This, however, has changed after October 2001, and may change further as aresult of new legislation.

6. World Migration Report, 2003: 181.

7

8

9

N

Atwww.crmsv.org.
Taken from the Glossary of the Regional Conference on Migration (RCM).
. Taken from the Glossary of the Regional Conference on Migration (RCM).

10. Progressin the implementation of the Action Plan isreported periodically at the virtual secretariat web page.

11. TheActionPlanalsoincludes* crosscutting” strategic axesthat basically providethetechnical andinformation
underpinnings of substantive progress.

12. As of writing, progress in mobility agreements had gained impetus between Guatemala and El Salvador.
Cooperation between these two countries and Nicaragua and Honduras has not reached the same level.

13. “A dream with many hurdles’, BBC News, 9 December 2004.

14. 10M was asked to study migration management practicesin Central America, and has subsequently proposed
new forms of border and migration management that should result in better migration practices in Central
America (would be good to have acitation of the study).

15. Thelong-term significance of thisnewly formed organization remainsto beseen. Itisdifferent from Mercosur
both in its membership and its declared scope. It isbased on a European Union model rather than Free Trade.

16. Migrant readmission has posed far fewer problems in the Americas than among the countries of origin of
irregular migrants to the EU. It should nevertheless not be taken for granted. |OM has provided technical
assistance to countriesin both RCPs regarding the deportation of non-regional nationals.

17. The most recent meetings of the RCM have agreed to monitor progress, compare laws and procedures and, in
general, increase collaboration for the conviction of traffickers and the reduction of trafficking in persons.

18. The Nicaraguan press nevertheless notesthat the new agreement does not include thelargely unregul ated flow
towards urban jobs, and especially domestic employment (www-ni.laprensa.com.ni/archivo/2005/enero/22/
regional es/regional es/-20050122-05.html).

19. Largecommercia bankshaveal soworked with governmentsand migrant associ ationsto capturelarger market
shares and lower transference costs. Wells Fargo and Bank of America are notable examples.
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20. The large class action suits against some money transfer corporations also played a significant role in the
reduction of transfer fees.

21. Two government representatives attending the Berne Initiative (2) in December 2004 pointed out that their
governmentscould vouchfor the benefitsderived from the PueblaProcess. Among thebenefitsthey mentioned
that it was an environment which fosters cooperation and agreement among governments, that it allowed them
todeal withall themajor aspectsandimplicationsof migration, that itsinformality allowed adegree of openness
which was perceived as key to their success, and that they had derived practical benefits from participation,
including advancing migrants' rights, designing policiesthat promoted devel opment on the basis of migration,
promoting much improved forms of deportation and readmission of nationals, and collaboration for the
repatriation of deceased migrants' remains (personal communications).

22. Soon after, the US Congress also passed asimilar bill for Haitian immigrants.

23. Plan of Action, Regional Conference on Migration (RCM), Panama City, Panama, 2-3 December 2004.

24. ComparativeMatrix on L egidlationon Smugglingand TraffickinginRCM Member States, http://www.rcmvs.org/
investigacion/pagina_investigacion.htm.

25. Thisisparadoxical because Mexico-US migration comprisesasignificant number of skilled migrantswho may
often work irregularly inthe US (Lowell et ., forthcoming).

26. Theauthor participatedintheMigration Dialogueheldinthe Dominican RepublicinMarch 2002. Thisreview,
however, is mostly based on Martin, Smidgley and Teitelbaum (2002), who directed that meeting.

27. Thelist of agreements also includes non-separation of families; refraining from taking the migrants' property
and documentation; repatriation only asaresult of apersonal order of repatriation, which must behanded tothe
migrant; sending advance notice of theindividualsto be repatriated to Haiti’ sconsul ar officesinthe D.R., and
Haiti’s commitment to the operation of border posts to ensure that Haitians leave with proper documents
(Alexandre, 2001).

28. Although thisisnot an outright amnesty, it de facto allows Haitians with Haitian documents and accessto the
labour contracting mechanism to remain in the Dominican Republic.

29. Seepp. 2-3 of the Plan of Action for International Migration in South America, Quito, Ecuador, August 2002,
and pp. 8-9 Plan of Action, Regional Conference on Migration, Panama City, Panama, 2-3 December 2004.
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INTERSTATE COOPERATION: AFRICA

1. CURRENT FORMS OF INTERSTATE COOPERATION
AT THE REGIONAL LEVEL

Sub-Saharan Africa(SSA) isaregion with avariety of migration flowswithin, from and into the
African continent. Migration is both pervasive and deep-rooted, fuelled by economic deterior-
ation, poverty, conflicts, social and cultural transformations, aswell as the phenomenon of glo-
balization. As economic situations deteriorate with widespread and deepening poverty, many
more Africans are migrating, often irregularly, to relatively richer countries within, and increas-
ingly outside, the region. Trafficking in women and children within and outside the region sig-
nals a deepening structural crisisin African societies. Migration has understandably become a
controversial issuein some receiving countries worried about theinflux of “illegal” immigrants
into their territories. Interstate cooperation, whether at the bilateral, multilateral or regional
levels, isessential for effective and mutually beneficial management of international migration.
In the following sections we shall discuss regional mechanisms for interstate cooperation as
well asaseriesof bilateral labour agreementsto regulate inter-country labour migration, irregu-
lar migration, human trafficking and repatriation. In order to place the contribution of regional
consultative processesin SSA in facilitating interstate discourse of common aswell asdivergent
views on migration in its proper context, we first discuss the efforts and challenges faced by
regional economic organizationsto facilitate intraregional migration. Thisisthen followed by a
description and analysis of regional consultative processes, which are moreinformal attemptsto
achieve interstate cooperation.

2. SUBREGIONAL ECONOMIC ORGANIZATIONS
IN SUB-SAHARAN AFRICA

The Lagos Plan of Action 1980 sets the framework for subregional organizations as building
blocksfor theAfrican Economic Community (AEC), and becamefunctional in May 1994. Severa
regional economic groups have since emerged: the Economic Community of Central African
States (CEEA C); the Economic Community of Countries of the Great L akes (GEPL G); the East
African Cooperation (EAC); the Economic Community of West African States (ECOWAYS); the
Common Market for Eastern and Southern Africa (COMESA); the Southern African Develop-
ment Community (SADC); the Intergovernmental Authority for Development (IGAD), and so
on. Thenorth African countries are mostly members of the Union of the Arab Maghreb (UMA)
and share severa features that distinguish them from other parts of Africa, especially with re-
spect to their proximity to European Union’s southern countries and migration configurations.

This section focuses on therole of ECOWAS, COMESA, SADC aswell astheAfrican Unionin
the management of regional migration through multilateral agreements. Theseincorporate most
of the SSA countries, which belong to multiple economic groupings. These are also the vibrant
subregional organizations in sub-Saharan Africa (SSA), which aso reflect the diversity and
complexity of migration configurations and their management in the region. These organizations
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have faced challengesin the process of implementing the protocol on free movement of persons
(in ECOWAYS), or in reaching a consensus in assenting to and implementing it by all member
states (asin SADC); and al so include the demographic and economic giantsin theregion (Nigeria
and South Africa), major recipient countries of migration (Cote d’ Ivoire, Nigeria, South Africa,
Botswana); major sending countries (Lesotho, Mozambique, Burkina Faso, Mali), as well as
sending, transit and receiving countries (Zambia, Zimbabwe, Senegal, Ghana). The migration
situation isdynamic, and rarely can countriesin the region be classified under only one category,
either asreceiving or sending countries.

The Economic Community of West African States (ECOWAS)

Thetreaty cresting ECOWASwas signed in Lagosin May 1975. Article 27 affirms along-term
objectiveto establishaCommunity citizenship that could be acquired automatically by all nationals
of the member states and reinforces the treaty’s preambl e to remove obstacles to the free move-
ment of goods, capital and people in the subregion. Hence the Protocol on Free Movement of
Persons and the Right of Residence and Establishment of May 1979 capitalized on free mobility
of labour (Ojo, 1999). Phase one of the Protocol guaranteeing free entry of Community citizens
without visafor 90 days was ratified by member statesin 1980, and put into effect forthwith to
usher in and formalize an era of free movement of ECOWAS citizens within member countries.

Therights of entry, residence and establishment were to be progressively established within 15
years from the definitive date of coming into force of the protocol. The implementation of the
first phase over thefirst five years abolished requirements for visas and entry permits. Commu-
nity citizens in possession of valid travel documents could enter member states without a visa
for up to 90 days. Member states can nevertheless refuse admission into their territory to so-
called inadmissible immigrants under its laws. In such an event, the cost of expulsion is to be
borne by the immigrants, but states would guarantee the security of such citizens, their family
and property. The delayed second phase (Right of Residence) of the Protocol came into forcein
July 1986, with its ratification by all member states, but the Right of Establishment has not yet
been implemented now.

The coming into force of the protocol on free movement of persons coincided with a period of
economic recessionin most countries of the subregion, especially those bordering Nigeria, whose
economy wasfuelled by oil sector earnings. In early 1983 and in mid-1985, the Nigerian govern-
ment revoked Articles 4 and 27 of the Protocol to expel so-called illegal aiens, mostly from
member countries of ECOWAS. This development created acrisis of confidence that rocked the
Community to its very foundation. In 1992, the revised Treaty of ECOWAS affirmed, among
other things, the right of citizens of the Community to entry, residence and settlement; enjoined
member statesto recognize theserightsintheir respectiveterritoriesand take all necessary steps
at the national level to ensure that these provisions are duly implemented.

The Southern African Development Community (SADC)

The Southern African Devel opment Coordination Conference (SADCC) was established in 1980
by ten countries principally to reduce their economic dependence on apartheid South Africa,
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forge links for creating a genuine and equitable regional integration and mobilize resources to
promote theimplementation of national, interstate and regional policies (Oucho, 1998). SADCC
created the Southern African Labour Commission to reduce the vulnerability of the labour-
exporting countries to, and later eliminate the supply of, migrant labour to South Africa. In
August 1992, the Windhoek Treaty established SADC to replace SADCC, incorporated special
protocols on aspects of regional cooperation and some provision for the movement of people
across borders. Mauritius later joined the Community and South Africa was admitted in 1994.
The Democratic Republic of Congo (DRC) became a member in 1998. By July 1994, member
states agreed to abolish visarequirements for travel by nationalsin SADC countries. However,
Zimbabwe and South Africa decided to maintain visas for visitors between their countries,
ostensibly in order to control illegal immigration. The objective to create a southern African
economic community with free trade, free movement of people and asingle currency by theyear
2000 has not materialized. Already hosting about 2 million “illegal” immigrants, South Africa
has been obliviousto the huge influx of immigrantstaking advantage of the Community’s proto-
col on free movement of persons. With the admission of South Africainto SADC, nationals of
Zambia and Tanzania who were barred from migrating to apartheid South Africa and the DRC
now could do so, and migrate there legally.

The Common Market for Eastern and Southern African (COMESA)

COMESA was founded in 1994 to continue the work begun by the Preferential Trade Area
(PTA) towards economic cooperation and integration of its member states with the ultimate
objective of creating a common market. Egypt was accepted into COMESA in 1998, thereby
extending the coverage of the common market to North Africa. Convinced that a functional
common market required free movement of citizens of the member states, COMESA fashioned
its Protocol on Free Movement of Persons, Labour, Services, Right of Establishment and Resi-
dence on that of ECOWAS. COMESA's Protocol would be implemented in phases, beginning
with the aspect on free movement of persons, followed by freedom to take up employment in
any member state “under similar conditions as nationals’, and culminating in the right to reside
freely in member states. Yet, little progress has been made since. Mozambique has suspended its
membership of COMESA, and Tanzaniasignalled that it might withdraw from the organization
(Colliers, 2001).

3. ACHIEVEMENTS AND CHALLENGES
OF SUBREGIONAL ECONOMIC ORGANIZATIONS

The free movement of persons without a visa within ECOWAS is a major achievement of the
organization. The abolition of the mandatory residence permit and the granting of the maximum
90-day period of stay to ECOWAS citizens at entry points took effect as of mid-April 2000.
Many ECOWAS countries have modernized border procedures through passport scanning
machines and a closer collaboration is being forged between security agents on information
sharing and staff exchange programmes. Other positive developmentsinclude the creation of a
borderless subregion and the adoption of an ECOWAS passport as a symbol of unity to pro-
gressively replace national passports in circulation over atransitional period of ten years. The
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Lomé Protocol on the mechanism for the prevention, management and control of conflicts, and
maintenance of peace and security was signed in December 1999, when ECOWA S al so adopted
the variable-speed approach, whereby sets of common objectives are agreed upon, but countries
move at different speeds towards their implementation.

Overlapping membership and institutional arrangements have, however, constrained integration
efforts. Members of ECOWAS, COMESA and SADC belong to interlocking unions with differ-
ent ideologies and objectives, and political leaders are unwilling to surrender national sover-
eignty to supranational institutions. It does seem that the smaller and more homogeneous the
membership of economic unions, the greater the chances of achieving important but limited
objectives, asisthe case of UEMOA, the West African Economic and Monetary Union, agroup
of former French coloniesin West Africa. Economic unions have been dominated by the econ-
omies of asingle country, and movements of persons have been directed to alimited number of
countries within these unions — South Africa and Botswanain SADC, Gabon in central Africa,
Coted' Ivoireand Nigeriain ECOWAS.

Migrants are often viewed as adisruptiveforce rather than as contributors to economic progress.
Whenever economic situations deteriorate, migrants are convenient scapegoats and politicians,
eager to blame their policy failures on foreigners, target the immigrants they attracted during
periods of economic prosperity, for expulsion. Zimbabwe, once a subregional economic front-
liner, is now deeply immersed in political and economic crises with the economy and polity on
the verge of collapse, asis Cote d' Ivoire today, albeit for different reasons.

COMESA's protocol on free movement of persons and SADC's half-hearted attempt to facili-
tate intra-Community movements of nationals arelargely still on the drawing board. ECOWAS
protocol on establishment and residence has not been implemented in spite of the close link to
the promotion of labour mobility in the subregion. Migration is a controversia issuein SADC
countries: the original 1997 protocol on free movement of persons was revised several timesto
incorporate objections from member states, especially South Africa (Solomon, 1997). In the
revised protocol on facilitation of movement of persons, the initial six-month visa-free entry
period was reduced to three months, and states reserved the right to enter into bilateral agree-
ments with other states in respect of condition of entry of immigrants, and were to establish
popul ation registers to differentiate citizens from non-citizens (Oucho and Crush, 2001). Many
member states advanced selfish reasons for not endorsing the protocol and, in spite of informal
negotiations the protocol remains stalled at the political level.

Itisin the context of the stalled attempts by subregional organizations to entrench the principle

and practice of free movement of personsthat regional consultative processes have cometo play
acrucia rolein theregion.

4. REGIONAL CONSULTATIVE PROCESSES IN SUB-SAHARAN AFRICA

Two basic characteristics are common to regional consultative processes: they are informal and
theresults, though consensual, are non-binding (I0M, 2002: 9). Regional consultative processes
provide a forum to exchange information, experience and perspectives and can facilitate co-
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operation among governments on migration policy and practice (I0OM, 2003: 127). There are
two major regional processesin Africa—the Migration Dialogue for Southern Africa (MIDSA,
2000); and the Migration Dialogue for West Africa (MIDWA, 2001).

SADC launched a consultation processin 1993 among its membersin order to design and adopt
aregional protocol on migration. Asindicated above, the process stalled without concrete result
as member countrieswere embroiled in the arguments for and against free movement of persons
within the Community. Thelack of an appropriate legal framework and efficient coordination at
both regional and national levels, as well as unreliable and incompatible migration data, made
the need for aregional dialogue between SADC member states on the critical issue of migration
more pressing than ever before (IOM, 2003).

In 1999, the International Organization for Migration (IOM), in collaboration with the Southern
African Migration Project (SAMP) and the United States Immigration and Naturalization Ser-
vice (INS) organized a regional migration policy and law training course for senior migration
officials of SADC member states. Follow-up meetings were later organized in Zimbabwe and
Zambia. In November 2000, a seminar was held in Mbabane (Swaziland) where participants
confirmed the interest of SADC countries in holding regular meetings on migration issues to
enable officials in the subregion to exchange their experiences. At that time, MIDSA was offi-
cially established asan inter-agency and intergovernmental initiative and aviable framework for
regional dialogue on migration. Covering 14 countriesthat are membersof SADC and COMESA
— Angola, Botswana, the Comoros, Democratic Republic of Congo (DRC), Lesotho, Malawi,
Mauritius, Mozambique, Namibia, South Africa, Swaziland, Tanzania, Zambia and Zimbabwe
—MIDSA’smain goal isto facilitate cooperation among regional governments and to contribute
to regional migration management by fostering understanding of migratory flows and strength-
ening regional institutional capacities. MIDSA'’s long-term objective isto enhance SADC’s mi-
gration management capacities through a functional network of cooperation.

The MIDSA dialogue was thus established as an open and ongoing process to support officials
from SADC member states, the SADC secretariat, to exchange experience, share concerns and
develop understanding and institutional capacitiesin migration matters. The MIDSA secretariat
plans and coordinates the annual cycle of activities and networks between SADC countries, the
secretariat and interested donors. SADC members expect the MIDSA process to contribute to
shaping policy on migration and provide an appropriate framework for discussion and problem
solving.

The International Migration Policy Seminar for West Africa, organized jointly by IOM and the
International Migration Policy Programme (IMP) in December 2001 in Dakar, isuniquein many
respects. First, it was held in the context of the Declaration of Dakar and follow-up proposals
adopted by ECOWA S ministersduring the West African Regional Ministerial Conference onthe
Participation of Migrants in the Development of their Countries of Origin (Dakar,
13 December 2000). Second, the seminar was a first important step towards implementing the
Dakar Declaration and Follow-up Proposals with reference to government capacity building in
migration policy development and migration, and regional interstate dial ogue and cooperation,
along the lines of MIDSA (IMP, 2002). The conference attracted more than 60 senior govern-
ment officials from 15 ECOWAS member states, 50 international experts, representatives of
international organizations and government observers from within and outside Africa.
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The MIDWA process was launched in 2001 with the participation of 13 countries of ECOWAS,
namely BurkinaFaso, Cape Verde, Coted’ Ivoire, Gambia, Guinea, Guinea-Bissau, Liberia, Mali,
Niger, Nigeria, Senegal, Sierra Leone and Togo. This preceded the Dakar Declaration and
Follow-up with the major aim of accelerating the ongoing ECOWAS regional integration
process, especialy in respect of the free movement of persons, the right of residence and
establishment.

The key aspects and common areas of interest discussed in the MIDWA process include border
management, data collection, labour migration, irregular migration, development, remittances,
the rights of migrants, trafficking and smuggling in children and women, return and reintegra-
tion (IOM, 2003). Participants noted that intraand inter-regional cooperation makeit possibleto
strengthen and harmonize migration and development policies based on partnership between
origin, transit and destination countries, and to optimize the benefits of migration in regular
situations.

Among the relevant recommendations was the establishment of a national migration statistics
unit to coordinate migration data collection, an information focal point in each country to deal
with all aspects of migration data (IMP, 2002). The need for greater cooperation and coordin-
ation among countries of the subregion to harmonizetheir |abour migration policieswas stressed,
aswas research on labour needs of countries of origin and destination to match respective labour
skills and demand. The need to strengthen interstate cooperation, consultation and dialogue
between ECOWA S countries and partner countries, especially the European Union, was stressed
as ameans to fostering collaboration on migration issues.

It was agreed during the conference that IOM, in partnership with international, regional and
subregional organizations, would assist in capacity building of the staff of regional and govern-
mental organizations in the formulation and implementation of policies on international
migration; assist in harmonizing, coordinating and integrating regional migration policies and
cooperation at interregional levels, and help to strengthen intra- and inter-regional cooperation.
A permanent observatory and information system on regional migration, a statistical database
and network to disseminate information on migrations were proposed. A follow-up commission
to the Dakar Declaration was to be established and include IOM, ECOWAS and UEMOA in
partnership with governments and migrants. However, little information is available on the
extent to which these recommendations have been implemented.

The African Union’s strategic framework for a policy on migration

The OUA Council of Ministers during its July, 2001 meeting in Lusaka, called for a strategic
framework for migration policy in Africa, to address emerging migratory configurations and
ensure the integration of migration and related issues into national and regional agendas for
security, stability, development and cooperation. It also agreed to work towards fostering free
movement of people and to strengthen intra- and inter-regional cooperation in migration matters
(AUC, 2004). African countries aso affirmed their commitment to: address border problems
that threaten peace and security; strengthen mechanisms for protection of refugees and combat
trafficking; invest in human resource development to mitigate the problem of brain drain; pro-
moteregional integration and cooperation; and promote economic growth, integration and trade.
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These commitments reflect the increasing recognition of migration as an engine for regional
cooperation and integration and socio-economic development of the continent.

In May 2002, IMP organized a regional migration policy dialogue conference in Kenya for
13 governments of three subregions — East Africa, Horn of Africa and the Great Lakes — to
discuss priorities and establish common understanding on key migration and forced displace-
ment issues. Participants from Burundi, Djibouti, DRC, Eritrea, Ethiopia, Kenya, Rwanda,
Somalia, Sudan, Uganda and Tanzania also attended a follow-up conference in Addis Ababa a
year later in collaboration with the African Union (UNITAR/IMP, 2003). During the 2004 Berne
Initiative Regional Consultationsfor Africa, participants discussed i ssues covering theroot causes
of migration, respect for human rights of migrants, the vulnerability to exploitation of migrants
in irregular situations, the importance of integration, the positive contribution of migrants to
receiving and sending countries, and the need for a comprehensive and cooperative approach,
collaboration and cooperation between states and other relevant stakehol ders.

The strategic framework — atool for developing and presenting a coordinated migration policy
based on common priorities —was discussed and adopted by a panel of experts (UNITAR/IMP,
2003: 3). It covers a wide number of themes, including: labour migration (national labour mi-
gration policies, regiona cooperation and harmonization of policies, regional economic inte-
gration); border management; irregular migration; human rights of migrants; internal migration,
migration data collection and data exchange; migration and development (brain drain, remit-
tance transfers and Africansin the Diaspora); interstate cooperation and partnerships; and other
social issues (migration and poverty, health, environment, trade, gender, and children, adoles-
cents and youth). There is little available information regarding the implementation of these
activities especially the extents to which aspects of the recommendation have been integrated
into national migration programmes.

5. ASSESSMENT OF THE TRENDS IN INTERSTATE COOPERATION
OVER THE LAST DECADE

Over the past decade or so, several initiatives have emerged between countries within and
outside the region aimed at fostering an improved migration management mechanism through
cooperation, capacity building and dialogue. The increase in interstate cooperation is largely
premised on the recognition that the growing number of migrants and the complexity of the
migratory configurations within and across subregions of SSA necessitate a more coherent and
cooperative interstate approach to migration management. The need for clear objectives, oppor-
tunities for the exchange of experiences and best practicesis also recognized. African countries
are facing daunting challenges in respect of human trafficking, increasing irregular migration,
migrants' rights, and brain drain.

The dialogue between African and the EU countriesis of particular relevance because the | atter
are important destinations for labour migrants, irregular migrants, highly skilled migrants and
victims of trafficking. The direction of interstate cooperation reflects the concern over irregular
migration and the trafficking of children and women within and between regions. Below, we
elaborate on the thrust of some of the initiatives, with emphasis on multilateral and bilateral
agreements, in order to place the growing interstate cooperation agreements in perspective.
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The European Union (EU)/African Caribbean and Pacific (ACP) countries
agreements

The Joint Assembly of the EU-ACP and its Bureau serve as the permanent secretariat to discuss
matters relating to migration between the two organizations. This framework also provides the
institutional link for the exchange of information, consultation and implementation of programmes
on migration inAfrica, and achannel for harmonizing migration policies and multilateral agree-
ments between the EU and AU countries.

The Cotonou Agreement, signed in June 2000, aimed at building a partnership between the EU
and the ACP countriesin order to reduce and eventually eradicate poverty by promoting sustain-
able development, capacity building and integration into the world economy (I0M, 2003: 261).
The concluding partiesemphasized political dialogue, devel opment cooperation and traderelations
as specific areas of concern, while respecting the principle of equality between their countries.
The management of migration isrecognized asapriority areafor technical cooperation between
the EU and ACP countries, with migration as an important element of the political dialogue,
which seeks to explore different dimensions of cooperation.

Itisinthislight that Article 13 of the Cotonou Agreement sets forth aframework for migration
management. It stated, in part, that respect for the rights of migrants shall be guaranteed with a
commitment to fair treatment of migrants who reside legally in the territories of the concluding
parties. Strategies to tackle root causes of massive migration flows emphasize “supporting the
economic and social development of the regions from which migrants originated”. Thetraining
of ACP nationals and the access to education in the EU for ACP students were explicitly men-
tioned. With respect to regulations to counter irregular migration, the parties were committed to
respectively return and readmit all nationalsin an irregular situation. To thisend, the conclusion
of bilateral readmission and return agreements was emphasized (the ACP-EU, 2000). Technical
cooperation, with an eye on cost-efficiency and ownership, should enhance the transfer of know-
ledge, develop national and regional capacities and human resources, and promote exchange
between EU and ACP professionals. In order to achievethis, the EU expressed its commitment
to support the ACP countries' effortsto reverse the brain drain. It also pledged financial support
for capacity building.

ECOWAS Political Declaration and Action Plan against Trafficking

The issue of trafficking has engaged the attention of SSA governments, but, more crucialy in
West Africa, at bilateral and multilateral levels. At the regional level, an agreement was con-
cluded between Benin, Togo and Gabon to prosecute traffickers. The bilateral agreement be-
tween Coted’ Ivoireand Mali to penalizeillegal trafficking of children for labour was signed on
6 September 2000 and represents amodel for bilateral agreements between neighbouring coun-
tries to tackle the issue of child labour and child trafficking (Anti-Slavery, 2002: 3).

The Foreign Affairs Ministers of ECOWAS countries adopted a Political Declaration and an
Action Plan against Trafficking in Human Beings in West Africa in Dakar on 17 December
2001. The plan of action commits ECOWAS countries to take urgent action against trafficking
In persons; set achievable goals and objectives; ratify and fully implement crucial international
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instruments of ECOWA S and the United Nationsthat strengthen laws against human trafficking
and protect victims of trafficking, especially women and children. It calls for the establishment
of special police units to combat trafficking of persons; training for police, customs and immi-
gration officials, prosecutors and judges in trafficking prevention and the prosecution of traf-
fickers; protecting the rights of victims, and the victims against traffickers. Importantly, the
action plan called on ECOWAS countries to set up direct communication between their border
control agencies and to expand efforts to gather data on human trafficking (Sita, 2003).

Officialsfrom West and central African countrieswho attended aregional meeting organized by
UNICEF and the ILO in Libreville (Gabon) in February 2002, endorsed a common platform of
action that proposed a legal framework to protect child workers; an improvement in the cus-
todial system of child victims of trafficking; the strengthening of cooperation among govern-
ments, and the establishment of transit and reception centres for returned children (Sita, 2003).
In mid-September 2004 the parliament in Gabon tabled a motion to impose heavy fines and
prison sentences on child traffickers (CNN News Report).

In September 2002 an Africa-Europe expert meeting on trafficking in human beings, sponsored
by the governments of Sweden and Italy, called for a number of measures to be taken in both
origin and destination countries, covering issues such as the prevention and combating of traf-
ficking and awareness-raising, protection and assistance to victims, legisative framework and
law enforcement; and cooperation and coordination within and between states and regions. The
lack of information on the subject, especially research on root causes, as well as the need to
discuss the consequences of national customs and practices regarding trafficking in a broader
context were highlighted (ILO, 2003).

ECOWAS-IOM cooperation agreement

At the signing of a cooperation agreement between IOM and ECOWAS in 2002, covering tech-
nical cooperation, consultations and exchange of information on matters of mutual interest, the
Executive Secretary of ECOWAS “expressed the optimism that the collaboration with the |OM
will enable ECOWA Sto ensure orderly and beneficial migration of its peopleswithin the frame-
work of its policy on intra=Community free movement and residence” (ECOWAS, 2002: 1).
IOM on its part offered its technical assistance to ECOWAS in the management of migration in
the subregion. To date, little seemsto have been done concretely to follow up on this agreement.

Bilateral agreements between Africa and European countries

As part of the ongoing Berne Initiative, Portugal has recently signed a series of bilateral and
multilateral agreementsonimmigration with lusophoneAfrican countrieswith colonial, cultural
and historical ties, including the Multilateral Agreement between Portugal and Angola, Cape
Verde, Sao Tome and Principe, on the “ Establishment of Specific Desksin Border Entry Gates
for the Reception of African Portuguese Speaking CountriesNationals’, signed on 30 July 2002.

Spain has signed bilateral agreementswith someAfrican countriesfor the readmission of irregu-
lar migrants and for the management of migratory flows. In sub-Saharan Africa a draft agree-
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ment signed with Ghanain Madrid on 21 February 2003 has led to the repatriation of 370 such
immigrants. The terms of the Agreement on Immigration, signed with Guinea Bissau in Madrid
on 7 February 2003, are being provisionally implemented, pending its ratification. A similar
agreement on immigration was signed with Mauritania in Madrid on 4 July 2003, and with
Nigeriain Abujaon 12 November 2001. In the latter case, and pending ratification, over 1,000
illegal immigrants each were repatriated in 2002 and 2003, and about 900 in 2004. While such
agreementsfocus on entry control and repatriation, emphasis should also be on the reintegration
of migrants on return.

A few other EU countries have also entered into bilateral agreements with countries of emi-
grationinWest Africato facilitate the return and reinsertion of migrantsinto their home commu-
nities. For example, the Franco-Senegal ese Protocol Agreement initially signed in 1975 by France
and Senegal and revised several times thereafter, encourages the voluntary return of Senegalese
migrantsin France to enable them to contribute to the devel opment of their communities (Diatta
and Mbow, 1999). Bilateral cooperation agreements between Senegal and Italy, the Netherlands
and Cape Verde focus on co-devel opment and the decentralization of cooperation outside offi-
cial development aid, to assist in the transfer of knowledge, entrepreneurship and financial
resources acquired by Africansin the diasporato their countries of origin.

Bilateral migrant labour agreements between South Africa and her neighbours

South Africa has a chequered history of bilateral, even unilateral migration agreements with its
poor neighbouring countries. Bilateral labour treaties were signed in the 1970s between South
Africa and Portugal on behalf of Mozambique (1964), Maawi (1967), Lesotho (1973), Bot-
swana (1973) and Swaziland (1975). Apart form the treaty with Malawi, which is now defunct,
other treaties still govern the entry of mine and farm workers to South Africa from these coun-
tries. The treaties were designed to govern migration to South Africa by regulations rather than
by legal statutes, and placed immense power and autonomy in the hands of the employers. In
spite of several calls since the demise of apartheid in 1994 to renegotiate, modernize or abolish
these treaties which formed the cornerstone of the apartheid migrant labour system, no progress
has been made (SAMP, 2003). In 2003, for instance, the new immigration law (unilaterally)
introduced a 2.5 per cent tax on foreign miners wagesto fund training coursesfor South African
workers.

The free movement of personswithin SADC remains stalled at the political level. Inthe process
a unique opportunity to design and implement aregional management strategy to govern legal
migration movements has been missed. In this context, regional consultative processes like
MIDSA have the potential to get SADC governments to talk to each other and address more
cooperatively theissue of migrationinamultilateral way. Although informal and non-binding, it
can help keep the migration management debate alive: irrespective of the differing views and
interests, SADC states have ashared interest in well managed migration, given that historically
and today, migration ties many countries of the subregion together and, umbilically, to South
Africa
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6. IMPACT OF REGIONAL COOPERATION ARRANGEMENTS

The impact of regional consultative processes on migration should be evaluated against their
objectives, bearing in mind theinformal, non-binding nature of decisions. In general, the object-
ives include efforts to intensify the exchange of information, engage in concrete bilateral and
regional cooperation, endorse and implement the principle of free movement and establish the
foundation for coherent and manageable migration systems. To this extent, regional processes
constitute a viable tool for fostering dialogue and cooperation in shaping migration policies
among states (The Berne Initiative, 2001: Chairman’s summary).

Although the focus of each regional process depends on the interests of the participating coun-
tries, the recognition of a shared interest in migration, despite differing national interests and
experiences, can enhance progress by focusing first on issues that bring participants together,
rather than those that divide them (Klekowski von Koppenfels, 2001). Thisis particularly rel-
evant in SADC which should have focused first on regional integration, trade, tariff regimes —
non-controversial areas of shared interest —and later move on to its derivatives, the phased free
migration of persons, establishment and residence, cross-border crime, irregular movements
and migrant trafficking through transnational channels and networks. Even though the informal
and non-binding nature of regional consultative processes often limits the strength of their
recommendations, the search for cooperative approaches and solutions through dialogue could
ultimately promote frank discussions among states (IOM, 2003).

MIDSA was indeed born at a critical time when the issue of free migration in SADC was em-
broiled in controversy and, crucialy, also when South Africa’s Aliens Act was passed amidst
intense political and legal controversy, even within theruling African National Congress (ANC).
MIDWA, on the other hand, served to rekindle interest in the stalled third phase of the
implementation of the ECOWAS protocol on free movement of persons, settlement and estab-
lishment. Indeed, the West African Regional Ministerial Meeting in Dakar (December 2000)
underscored the urgency of strengthening regional integration processes, with emphasis on the
free movement of persons, theright of residence and establishment. Thisbecame urgent in order
to, among others, promote dialogue and cooperation on migration and development between
various subregional organizationsin Africa, and to harmonize, coordinate and integrate regional
migration policies.

MIDSA stimulated a processto discuss migration issues of interest to the participating countries
in the context of regional movements of persons, namely migration management, labour mi-
gration and irregular movements, border control, migration and development. Other interests
are the causes, dimensions and impacts of migration, harmonizing systems of data collection
and immigration policy and legislation. MIDSA has served as a viable framework for regional
dialogue on migration through technical cooperation training and information sharing.

During 2001-2002, the MIDSA processwork plan focused on migration data.collection, processing
and assessment, research on harmonization of legislation, review and comparative study of
immigration policies and law in SADC countries. A workshop on border management and
intraregional exchangeswas also planned. Planned activitiesfor 2003-2004 included workshops
on labour migration, counter trafficking, forced migration and internally displaced persons, tech-
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nical cooperation on migration, migration and HIV/AIDS, and linkages with the New Partner-
ship for Africa’s Development (NEPAD).

The MIDSA process fills the gap created by the collapse of the SADC Protocol on the Facili-
tation of Migration, and responds to SADC member states' recognition of the imperative need
for greater and closer regional cooperation on migration. The first of itskind in Africa, MIDSA
Is an example of similar initiativesin other parts of Africa, if it succeeds in formalizing action-
oriented activities in SADC countries to enhance and streamline the subregion’s migration
management.

In West Africa asin other subregions of Africa, there isno forum set up specifically to discuss
migration issues by the relevant stakeholders — governments and their various agencies, the
corporate sector, civil society and migrant associations. The Dakar conference did, however,
attract high-level representatives of government agenciesdirectly or indirectly dealing with mi-
gration issues. These officials had the unique opportunity of interacting with each other. The
government agencies and ministries represented included such sectors as the interior, foreign
affairs, labour, social development, protection of women and children, health, commerce,
economy, finance, environment, police, administration and justice (IMP, 2002). While aremark-
able achievement, other sessions should take on board al so representatives of other stakeholders.
With respect to MIDSA, for example, the short-term goal to bring together SADC member
states and other relevant partners has been achieved. As IOM’s 2003 World Migration Report
emphasized, the most important role for regional consultative processesisto get governmentsto
talk to each other and address issues in a cooperative multilateral setting. Indeed, SADC coun-
triesinitiated MIDSA after previous SADC efforts had failed to devel op and establish aregional
protocol on the movement of people (IOM, 2003: 233). The prominence of migration issues on
regional groupings agendasisalso beginning to have apositiveimpact on legislation and policy
inindividual countries. The very act of talking and sharing experiences helpsto “develop rela-
tionships, enhance knowledge and understanding and build confidence and trust” in migration
matters regarded as controversial and complex.

Concrete examples of beneficial outcomes of cooperation at bilateral and tripartite levels in
managing the repatriation of migrants and cross-border movements are slowly emerging. In the
DRC, for example, the recent case of the expulsion of Congolese (and west Africans) living in
anirregular situationin the LuandaNorte provincein Angolaby the Angolan government, evoked
thebilateral dialogue between the two countries and ensured an organized repatriation in ahumane
manner.

DRC has aso concluded bilateral agreements with the Netherlands, Belgium and France in
areas of migration and development and, through the MIDA pilot programme, the country’s
diaspora living in Belgium and other EU countries are encouraged to share their expertise in
medicine, agriculture and other relevant fields and to invest and participate in the devel opment
of their country. Unfortunately, the necessary financial mechanisms and institutional and tech-
nical capacitiesto facilitate the realization of thisinitiative are not yet in place. South Africais
holding consultations with Canada and the UK, and others are in progress between Ghana and
the UK and the Netherlandsin respect of the emigration of skilled medical personnel, especially
doctors and nurses.
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The Berne Initiative has enhanced efforts to control migratory flows along common borders
between Congo, the DRC and Angola. The three countries signed a tripartite agreement on the
orderly movement of persons in the context of the Joint Tripartite Commission on Security to
control theinflux of migrants. The accord stipul ates the conditions for entry of citizens of each
state and their establishment in the country of their choice. The final stage will involve the
circulation of a common laissez-passer for the border population of the three countries. With
respect to the fight against human trafficking, DRC and Belgium have initiated a common plan
of action against trafficking. Experts of both countries have conducted working sessions in
Kinshasaand Brussels and this has contributed enormously to the reduction of the phenomenon.
Under the terms of the agreement reached with France, a French expert has been placed at
Congo’s international airport; however, the principle of reciprocity was not observed by also
positioning a Congolese expert at the Paris international airport for more effective outcomes.

Consultations have a so hel ped to resolve thorny migration issues at multilateral levels. During
the Lomé V Convention negotiations between the then 15 member countries of the EU and the
71 ACP countries, for instance, no firm decision was reached with regard to the EU arrange-
ments to repatriate illegal immigrants to the country of origin. The ACP countries were willing
to accept the readmission of their own citizens, but rejected readmission of non-nationals or
stateless persons who transit their territory. Besides, the ACP, and especially African countries,
argued that their interior ministers responsible for migration matters were not involved in the
negotiations and that the trade and finance ministers were not competent to discuss complex
migration matters. Ultimately, aflexible approach involving negotiated bilateral accords between
the EU and ACP countries on migration matters was adopted. The Joint EU-ACP Assembly
Bureau serves as the organ for handling the sensitive migration matters (The ACP-EU Courier,
No 179, February/March 2000: 5).

InApril 2000 when the first African-European Union summit was held in Egypt with 15 EU and
53 African countries attending, EU representatives pressed African countries for good govern-
ance and economic reform, including the eradication of corruption, while African leaders asked
for debt cancellation, poverty reduction and greater access to European markets. They also in-
sisted on greater cooperation and partnership in achieving mutually beneficial trade relations.
Recent achievements by African countries in terms of political, democratic and economic re-
form have been overwhelmed by the crushing debt burden and deepening poverty. It does seem
that greater access to European markets through preferential trade agreements remains the
anchor point for fostering economic growth and generating employment for the rapidly growing
African populations, a strategy that also has direct impacts on curtailing both intra and inter-
regional migration. The prolonged negotiations during the meeting resulted in the Cairo Plat-
form of Action.

7. POLICY IMPLICATIONS

African countries are facing daunting challenges on all forms of migratory flows, but especially
in respect of irregular migration, human trafficking, and migration of skilled professionals. The
African Union recognized that this development necessitated coordinated implementation of
policies and programmes, and the imperative to develop a comprehensive framework in
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addressing issues of migration and forced displacement (AUC, 2004). The focus of this section
IS to provide concrete examples of policy coherence and divergence, or the lack of it, in the
management of labour migration, trafficking, data collection and shared information, as well
as practical suggestions on what should be done to ensure humane and orderly migration
management.

Policy convergence on trafficking and smuggling of human beingsisincreasing more than that
regarding other forms of migration, in particular as migrants are adopting more sophisticated,
daring, and evasive methodsto elude increasingly tight border controlsand enter countriesinthe
developed North. A growing number of young people areinvolved in daredevil venturesto gain
entry into Europe, and movements are more clandestine, involving riskier passages and traffick-
ing viadiverse transit points. Cote d’ Ivoire, Gabon and South Africa are the major destinations
of trafficked women and children, as for other forms of migration. Trafficked women and chil-
dren are recruited through networks of agents to work in the sex industry or are exploited as
domestic servants or workers on plantations. South Africaisalso adestination for extra-regional
trafficking of women from Thailand, China and eastern Europe. This helps to explain South
Africa skeen interest on curtailing the intertwined phenomenon of trafficking, organized crime
and irregular migration. Traffickers have recently extended the destinations of women and young
persons to the EU, especially the Netherlands, UK, Italy, Germany, Spain, France and Sweden
for domestic labour, sexual exploitation and pornography. It isin this context that EU and Afri-
can countries have strengthened efforts to combat Africa’'s human trafficking and smuggling
map, involving diverse origins within and outside the region, arrest and prosecute the perpet-
rators and repatriate the victims.

Emigration pressures from poor countries areintensifying at the same time that receiving coun-
tries are tightening their entry requirements and making entry generally more difficult for mi-
grants. Lack of opportunity for regular migration fuelsirregular migration, including trafficking
in human beings from poor to rich countries. Hence, new approaches must be considered in
sending and receiving countriesin order to formulate coherent and concerted responses. Migra-
tory policies must be congruent with those in other migration-related fields, especialy trade,
development, environment and human rights, but also comprehensive enough to include the
needs and interests of sending, transit and receiving countries.

In other world regions, major migration-receiving countries are at the forefront of regional co-
operation efforts. In the case of South Africa, aspects of the apartheid migration policies are still
in place and migration issues remain as controversial and sensitive in policy and public dis-
course. Yet, it is now obvious that South Africa’s migration policy isfacing problems, asisthe
reliance solely on bilateral agreements to manage migration. What is needed, among others, is
effective dialogue and cooperation with her poorer neighbours and other |abour exporting coun-
tries, especially theformer “Front Line States” that apartheid South Africa destabilized, to more
effectively integrate the subregions' labour markets and manage migratory flows. SADC coun-
triesand especially South Africashould seize the opportunities offered by the MIDSA processto
restart the stalled negotiations leading to apractical protocol on free movement of personsinthe
subregion.

Most African countries lack an explicit and comprehensive migration policy. In South Africa,
for example, migration policy comes under the responsibility of the Ministry of Labour, while
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the Ministry of Home Affairs deals with issues relating to immigration. In Botswana, the same
ministry deals with labour and home affairs. In order to ensure a coherent (Iabour) migration
policy, current data collection methods must be reviewed, updated and expanded and the key
agencies responsible for migration matters (in the case of South Africa, the Departments of
Labour and Home Affairs) should coordinate their activities more transparently and effectively.

As suggested by the interministerial meeting in Dakar (2000) it isimperative to create a mech-
anism of consultation and dialogue between ECOWAS and partner countries, particularly the
European Union, in order to foster collaboration on migratory issues. A concrete exampleisthe
permanent working group on immigration of high officials and senior experts from Spain and
Morocco, set up in Spain in November 2003, involving the ministries of labour, home affairs
and foreign affairs, which meetsregularly.

Thedialogue processes provide African countries with the opportunity to evolve effective mech-
anismsto providetheir national s with adequate information on conditionsin the receiving coun-
tries. Information dissemination to potential emigrants in countries having or likely to have a
significant potential emigrant population like Lesotho, M ozambique, Zimbabwe, Zambia, Burkina
Faso, Mali, Senegal, Zaire, Ghana and others regarding rules and regulations guiding entry,
residence and employment abroad. In this context, for example, Portugal has produced a joint
information brochure in collaboration with the UK in Portuguese and English with information
on employment conditions, rights and contacts in the UK for Portuguese nationals. The Portu-
guese authorities also launched a campaign on television, radio and newspapers advising their
nationals considering working abroad to visit the Directorate General for Consular Affairs and
Portuguese Communities and the Labour Inspectorate before leaving Portugal, and specially
before signing any work contract, in order to obtain accurate information about their rights as
workers and as European citizens. The package also contains information on social security,
national insurance number, national minimum wage and local legal assistance abroad.

Some African countries have taken new initiatives in this connection. The government of Mali
has created a ministerial level post to assist Malians abroad with their return and to conduct
public relations visits to help the receiving countries understand the peculiar situation prompt-
ing Maliansto emigrate, as well as about job and residence requirementsin the receiving coun-
tries. Emigrants are encouraged to send money home regularly, and consular positions have
been expanded in the major receiving countries to deal with Malian immigrants’ problems
(Adepoju, 1998). Senegal has also taken steps to facilitate the emigration and return of thou-
sands of its nationals resident in Africa, Europe and America, and to promote remittances by
these emigrants. The Ministry of Foreign Affairs and Senegalese Abroad was restructured in
1993 to enhance the welfare of nationals abroad, and articulate programmes for their repatri-
ation and rehabilitation. The new orientation encourages emigrantsto be actively involvedinthe
socio-economic development of Senegal. Such examples should be replicated in other African
countries.

The wavering political support, political instability and the reluctance of countriesto surrender
national sovereignty to subregional organs have rendered the economic groupings ineffective
(Ndongko, 1993). Persistent border disputes deriving from arbitrary borders are common events
in the region, even when African governments are enjoined to respect these bordersin order to
avoid the potentially protracted, widespread conflicts such disputes may generate. Dialogue can

103



promote peace and stability in as much as good governance promotes human rights, and can
help curtail skills flight and the exodus of the intelligentsia, as well as the incessant refugee
flows.

Many African countries remain ambivalent towards the principle of free movement of persons,
and reluctant to modify domestic laws and administrative practices. | ntensive advocacy isthere-
fore needed to harmonize national laws that are in conflict with regional and subregional trea-
ties. Now is the time to realign national laws to subregional treaties to facilitate intraregional
labour mobility, establishment and settlement within the region. Growing xenophobia, fanned
by the media and politicians hastily blaming illegal migrants for untested negative aspects of
migration, as has happened in South Africaand recently Cote d’ Ivoire, require public education
to halt the hostility against migrants among traditionally hospitable African peoples, and show-
case the positive aspects of migrants as agents of development in both source and destination
countries. Theeventsin Coted’ Ivoire, amajor country of immigration in\West Africa, show how
changes from a liberal immigration to a short-sighted and politically driven policy can impact
drastically the migration space, stability and development of a country.

Recent effortsby ECOWA Saiming at political |eadership to create aborderless subregion should
be replicated by other economic groupings, especially SADC and COMESA. The 1991 Abuja
Treaty establishing the African Economic Community (AEC) signed by African heads of state
and government at Abujais designed to ultimately promote intraregional free mobility of labour
based on the lessons leant from subregional organizations. Although increasingly a global
phenomenon, migration in Africa remains largely a regional phenomenon and should aso be
addressed within the framework of the New Partnership for Africa’'s Development (NEPAD) to
strengthen regional economic groupings in Africa. Global experience has shown that regional
cooperation unions have the potential, which should be maximized to influence the flow of
labour migration, especially those that foreseein their agreementsthe free flow of skilled labour
and rights of establishment in member countries. Subregional economic units should be re-
vamped to serve alarger role in the management of intraregional labour migration.

In view of the chequered history and controversial nature of the migration debate in parts of
Africa, it is hoped that a pan-African approach to migration management, incorporating a
regional dialogue and consultative approach, could balance the interests of the sending and re-
ceiving countries and migrants alike. The establishment of the Africa Economic Community is
heading in that direction; article 43 addresses “free movement of persons, rights of residence
and establishment”. The dilemma, however, ishow AEC can succeed where subregional organ-
izations floundered in respect of the free movement of persons. In the view of some experts
regiona arrangements should be established before envisioning a common African approach
(I0OM, 2003: 234).

The issue of migration cannot be solely handled bilaterally; what is needed is a comprehensive
approach to aglobal issue through global harmonization of migration policies. Global networks
are used for trafficking in migrants and illegal migration, hence a global approach is needed to
curtail it with the support of international organizations and governments. In this context, there
iIsaneed for greater dialogue between African countries and the European Commission on mi-
gration matters to implement the relevant provisions of the Cairo Plan of Action adopted at the
Africa-Europe Summit (Cairo, 3-4 April 2000); Article 13 on Migration of the EU-Platform on

104



Future Relations between Africa and the EU (Follow-up to the Cairo Summit, Ouagadougou,
2002). Asrecognized by the African Union (AUC, 2004: 9), bilateral and multilateral effortsto
strengthen cooperation on labour migration could ultimately promote systematized and regular
movements of workers, respond to the supply and demand needs of domestic and foreign labour
markets and reduce recourse to irregular movements. The recruitment of seamen from Cape
Verdeto Rotterdam isan example of fostering orderly migration by matching labour supply with
demand at origin and destination, respectively.

The Berne Initiative is a consultative, non-binding and cooperative process, a platform for the
exchange of opinions, experiences and information, and dialogue on migration issues among
countries of migration and other interested stakeholders. So far, the process in SSA has not
incorporated the private sector, civil and migrant societies. Since migration affects and is
influenced by economic, social, labour and related polices, states should devise appropriate
frameworks to incorporate all actors in the migration arena and take concrete steps to address
trafficking of persons and migrant smuggling, the protection of the human rights of migrants,
labour migration and the integration of returneesin aflexible, but sustainable way. SSA coun-
tries must capitalize on ongoing efforts to enhance cooperation and coordination among coun-
trieswithin and among subregions regarding the harmonization of |abour migration policiesand
the adoption of common regional approachesto labour migrationissues. This can best be achieved
through open and continued contact and communication between countries of origin, transit and
destination as well as migrant communities.

However our expectations must be modest and informed by the experience of regiona inte-
gration efforts. In West Africa, where free movement of persons has been institutionalized, the
aspects of residence and establishment still remain unresolved. Unlike non-binding interstate
agreements, regional integration agreements are binding and often require changes in national
laws. In West Africa, also, member countries cannot enter into bilateral agreementsthat contra-
dict the protocol on free movements of persons and establishment. A viable entry point to ensure
acomprehensive approach is to focus on harmonized data collection, analysis and exchange on
labour needs in sending and receiving countries that can help match labour skills with labour
demands and maximize the gains from migration. The experience of SADC countries census
2001 series should be evaluated and the lessons learnt widely disseminated to other regions.
Above all, the respective SSA government authorities that participated in the Berne Initiative
should endeavour to document success stories and lessons learnt in interstate consultations,
dialogues and bilateral agreements, and share these with other countries within and outside the
region. Itisinthisway that the goalsand vision of the Berne I nitiative can be mutually beneficial
for all countries globally.
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MANAGING MIGRATION: INTERSTATE
COOPERATION AT THE GLOBAL LEVEL

IS THE EMERGENCE OF A NEW PARADIGM
OF PARTNERSHIP AROUND THE CORNER?

INTRODUCTION

Interstate cooperation at the global level on certain specific aspects of migration, such as refu-
gee flows or protection of labour migrants, is not new. What is new is that such cooperation is
now extending to the management of the whole migration process. Immigration and border
control, for example, have traditionally been handled by governments on a unilateral or bi-
lateral basis. True sporadic attempts were occasionally made in the past to address these issues
through interstate cooperation. In 1927, for example, a League of Nations conference had ex-
plored at some length the possible adoption of an international convention to “facilitate and
regulate” international exchange of labour, but no definitive decision was taken and there was
little follow-up.

In the course of the past few years, however, things have changed. Managing migration is no
longer considered to bejust amatter of gate keeping or ssmply an issue of law and order that can
be effectively handled unilaterally or even on a bilateral basis. There is a growing recognition
that the changing configuration of contemporary migration, including multiplicity of sourceand
destination countries and its diversified directional pattern, unpredictability and high intensity
of some of the flows, and the global networks of human trafficking, has made international
migration atruly global processthat callsfor aglobal policy approach.

Thisisreinforced by a nascent but perceptible awareness that migration is closely interlocked
with several other major policy issues such as trade, investment, human rights, democracy, and
the environment. In many ways it has become closely interwoven with economic globalization.
The crosscutting nature of international migration has two important implications that further
underline the importance of aglobal approach. First, states cannot ensure effective management
of migration in isolation, regardless of what happensin related policy areas Second, given that
most of these issues, like migration itself, have clear international dimensions, policy coordin-
ation remains elusive unless states closely cooperate with one another at the global level asthey
strive to address the migration challenge.*

The combination of these new and emerging trends points to the need for a new paradigm of
interstate partnership in managing migration. This short paper examines some of the prospects
and constraints facing such interstate partnership and the lines along which it can be further
developed.
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1. FORCES THAT DRIVE INTERSTATE COOPERATION
ON MIGRATION MANAGEMENT

The past few years have seen a significant increase in international migration. The world mi-
grant stock of lessthan 85 million in 1975 has more than doubled to 175 million.? Almost onein
every 34 personsisamigrant. Inindustrial countriestheratio iseven higher: oneinten (United
Nations, 2002). Their numbers increased by about 6 million a year, implying that, on average,
between 10 and 11 persons have been crossing borders every minute. The sheer volume of this
flow makes migration a matter of global concern. But numbers alone do not tell the full story
about the complexity of contemporary migration. Even more than the volume, it isthe changing
configuration of the flow that explains why nation states are finding it increasingly necessary to
cooperate with one another in managing migration.

The unpredictability and high intensity of some of the massive flows—whether driven by polit-
ical, ethno-political, economic, or environmental factors or a combination of them — make it
difficult for countries to deal with them if they act alone. Population displacements caused by
ethno-political conflicts, for example, could affect alarge proportion of the entire population of
a country, as was recently witnessed in Liberia and Rwanda. For many years, the east-west
movement under the communist regime was limited to some 100,000 persons a year, according
to official sources. In the wake of the seemingly sudden fall of the Berlin Wall, it jumped to
1.3 millionin 1989-90, taking western governments by surprise. The ethno-political conflictsin
the Balkans generated large flows of internally and externally displaced people running into
millions. In Central America, bitter internal conflictsand large-scaleviolencein El Salvador and
Guatemala, and widespread political upheavals in Nicaragua, often interacted with economic
and ethnic factors to produce massive movements involving more than 2 million refugees and
internally displaced persons. Although the whole process spanned a good part of two decades,
the movements were often sporadic, haphazard, and unpredictable. The 1991 conflictsin the
Gulf countries witnessed an exodus of some 1.9 million labour migrants and their dependents
within a matter of weeks, just as the Asian financial crisisin 1998 suddenly led to large return
flows to the countries of origin (Ghosh, 2000).

Such massive and unpredictable flows have spillover effects that go beyond the neighbouring
countries and often have regional and even globa implications. The handling of such situ-
ations is often too difficult and too overwhelming for any single country acting alone. They
call for a collective response, including collective preparedness, based on a common under-
standing among nations. Not surprisingly, the European Union has been making continued efforts
— despite difficulties owing to the divergence in national policies — to develop a common or
harmonized migration and asylum policy, along with efforts to reach out to the source coun-
triesin the South.

The ever-widening diversity of source aswell as destination countriesis still another important
factor that demands closer interstate cooperation in managing migration. Geographical con-
tiguity, historical tiesincluding colonial links, and cultural affinity, are no longer the only factors
that shape the geographical pattern, or determine the direction of international migration.
Dramatic progressin systems of communication and information, asharp fall in transport costs,
expansion of socia networking and multi-country operations of migrant trafficking syndicates
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have profoundly affected the traditional directional patterns of international migration.
Migration flows now embrace more countries than ever before and even their directions often
change at short notice, depending, for example, on the ease of accessto a country and transiting
facilities. Human trafficking haslent additional impetusto some of thesetrends. Theremarkable
ingenuity, alertness and resourcefulness of the traffickers help them to change their strategy,
including the route and the transit points, at short notice and with surprising flexibility (Ghosh,
1998). Both the fast widening geographical spread and the dynamics of the movements under-
scorethe need for sending, receiving and transit countriesto work together if the movementsare
to be effectively managed.

Beyond all this, there is amost pressing and increasingly recognized need for closer interstate
cooperation to redress a deepening supply-demand mismatchin the world migration system.
As mentioned above, human mobility in terms of the number of persons moving across the
countries has never been ashigh asitistoday. Many more are in the queue, willing and anxious
to move. Paradoxically, we are also living in atime when there is an increasing resistance to
inflows of migrants, a ongside aseemingly declining tolerance of foreigners. In 1976 only 6 per
cent of the United Nations' 150 member states viewed immigration as too high; by 1993 the
percentage jumped to 35 per cent — nearly a sixfold increase in less than three decades. Today,
40 per cent of the 193 UN member statesin both developed and devel oping regions has policies
aimed at reducing immigration (United Nations, 2002).

Germane to this paradoxical situation is agrowing migration mismatch. On the one hand, there
are rising emigration pressures in sending countries, accentuated by the attraction, including
powerful demand-pull, in the destination countries. Opportunities for legal entry, on the other
hand, are dwindling. The experiences of the past few years have clearly shown that reactive and
inward-looking policiesfocusing on unilateral border and immigration control areinadequate to
bring these conflicting trends into a sustainable and dynamic harmony. There is aso a growing
awareness that what is badly needed is a comprehensive regime which combines both proactive
and preventive measures, based on the principle of regulated openness and sustained by close
cooperation between nations. It isfelt that such an arrangement, with a shift of emphasis from
unilateral immigration control to cooperative management, will avoid aknee-jerk reaction to the
rising emigration pressure and, instead, will help bring emigration pressures and opportunities
for legal and orderly entry into a sustainable harmony (Ghosh, 2005).

2. GLOBAL COOPERATION IN THE NORMATIVE FIELD

A tangible expression of the states commitment to global cooperation on migration liesin the
international instruments collectively negotiated and adopted by them on migration issues. Such
normative work has so far covered three main areas of migration: (1) freedom of movement;
(2) protection of migrants’ rightsand promotion of their welfare; and (3) punitive and preventive
measures against human trafficking and smuggling and other unauthorized movements. Although
this classification is useful as it shows the main concerns and areas covered by these instru-
ments, it is not a rigid, mutually exclusive categorization since, as the discussion below will
show, their thrust often overlaps.
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Freedom of movement

A number of international conventions guarantee, with some claw-back clauses, the right of an
individual to leave any country and to return to his or her country. But there is no such right to
enter a state other than one’'sown. Currently, there are only two main international instruments
that address theissue of theright to enter: the one dealing with refugee flows, the 1951 Conven-
tion relating to the Status of Refugees and its 1967 Protocol (the refugee regime), and the other
dealing with temporary movement of persons providing services across borders under the Gen-
eral Agreement on Trade in Services (the GATS regime).?

As regards the refugee flows, more than 140 states have ratified either the 1951 Convention
relating to the Status of Refugees or its 1967 Protocol. Under these instruments the right of
persons “to leave any country” iscompleted in one specific context —*“the right to seek asylum”
and the corresponding duty of states not to impede the exercise of the right by returning the
individual to acountry where he or she may face persecution, torture or other serious violation of
human rights. Although the receiving state may send the individual to asafethird state, in prac-
tice theright of non-refoulemerdmountsto aright to enter at least until an alternative safe state
of refuge has been found. States are al so obliged to grant recognized refugees arange of benefits
and opportunities on a non-discriminatory basis in relation to immigrants and nationals.
Although these protection norms, including the right to non-refoulementconstitute the most
widely adopted international regime related to migration, there are, aswill be discussed below,
numerous gaps in law just as there are weaknesses and inadequacies in practice.

The GATS Annex on the movement of natural persons invites commitments from governments
allowing liberalization of temporary movement of individuals providing services across coun-
tries (Mode 4). Thus the person’s movement in question relates to a (service) trade transaction
and excludes access to the employment market of another member state. The Annex goesfurther
to specifically mention that it does not apply to movement aimed at citizenship or residence or
employment on a permanent basis.* The GATS also makes it clear that its provisions shall not
prevent governments from applying measures to regul ate the entry and temporary stay of anon-
national, however with the proviso that a border control measure may not be applied in such a
manner that may nullify or impair the benefits accorded by a commitment under the agreement.
Liberalization of Mode 4 movement is a significant development in the area of freedom of
movement for economic purposes. However, for avariety of reasons, some of which are men-
tioned later in this section, the actual impact so far has been rather limited.

Migrants’ rights and welfare

In addition to a series of major international instruments on human rights, which are of rele-
vanceto migrants, there existsabody of rich and varied ILO and UN standards dealing specific-
ally with the rights and welfare of migrants. The ILO Migration for Employment Convention
1949, No. 97, and its supplementing Recommendation No. 86, adopted soon after the end of
World War 11, focus on standards applicable to the recruitment of migrants for employment and
their conditions of work. By 1975, in the wake of the economic downturn, the focus shifted from
employment of surplus labour to bringing migration flows under control. In keeping with this,
the IL O adopted two instruments. the Migrant Workers Convention 1975, No. 143, and Recom-
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mendation No. 151 —one of thefirst multilateral effortsto deal with irregular migration. It calls
for sanctions against traffickers while requiring states to respect the basic human rights of all
migrant workers. Both these Conventions provide for equal treatment of all migrant workers.
The ILO instruments also advocate bilateral regulation, including the development of model
contractsto govern the conditions of migrant workers. Furthermore, under the 1998 Declaration
of Fundamental Principles and Rights at Work and its Follow-up, ILO member states have an
obligation to respect four categories of principles and rights at work, including equality of op-
portunity and treatment, which is of particular relevance to migrant workers (ILO, 2004).°

The United Nations, for its part, adopted in 1990 the International Convention on the Protection
of the Rights of All Migrant Workers and Members of their Families, which recently became
operational. The ILO and UN instruments are broadly similar in scope and thrust, although the
UN Convention’s definition of “migrant worker” is broader in scope than the ILO’s and it en-
suresthe protection of universal human rightsfor all migrant workersand their familiesin more
explicit language. However, despite this long ILO/UN history of standard-setting activities,
their overall impact on management of international migration has not been particularly signifi-
cant; some of the reasons are indicated below.

Smuggling of migrants and human trafficking

Two Protocols — the one against trafficking in persons, especially women and children, and the
other against smuggling of migrants by land, sea, and air — supplement the United Nations Con-
vention Against Transnational Organized Crime, 1998. The anti-smuggling protocol defines
migrant smuggling as procurement of anillegal entry of aperson into a state of which the person
isnot anational or a permanent resident, in order to obtain afinancia or other material benefit.
Trafficking, on the other hand, involvesthe use of violence, coercion, deception, or the abuse of
power for the purpose of exploitation, including prostitution of others and other forms of sexual
exploitation, forced labour, slavery, servitude, or the removal of organs. The two Protocols,
combined with the Convention, are based on athree-pronged approach: (1) to prevent and com-
bat trafficking and smuggling, particularly by criminalizing such acts; (2) to treat those who are
trafficked and smuggled as victims with inherent rights and (3) to promote international co-
operation in dealing with the culprits (Muntaborn, 2002).

What is the real impact?

In ashort paper likethis, it isdifficult to make a detailed assessment of interstate cooperation on
the normative aspects of migration policy. Only afew general observations can be made. It will
be clear from the above that although the existing legal instruments cover several important
areas of migration policy, they do soin anisolated and fragmentary manner and are too narrowly
focused to provide an adequate normative framework for a comprehensive approach to mi-
gration management. If, as discussed in the preceding sections, effective management of con-
temporary migration calls for a comprehensive and concerted policy approach, the normative
framework should move in the same direction to sustain it. Such aregime or normative frame-
work isyet to emerge.
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As matters stand, even within the specific areas covered under existing international instru-
ments, there are many gaps and ambiguities.® In the case of refugees, for example, the 1951
Convention and its Protocol do not apply to all categories of forced migrants who need and
deserve protection at least on atemporary basis, such asvictims of armed conflicts, civil war or
disorder, generalized violence, and those fleeing from natural and man-made disasters. Itisthe
recognition of the gaps in the existing protection system and of the need for more effective
implementation of the 1951 Refugee Convention that led the UN High Commissioner for Refu-
geeto launch in 2001 a Global Consultations on International Protection. Among other matters,
the Consultations were designed to examine a number of emerging issues, including those not
adequately covered by the 1951 Convention and to develop new approaches, tools, and stand-
ards to strengthen protection.’

As regards labour migrants, the ILO developed its main Conventions on Migrant Workers fol-
lowing the end of World War 11 and in the wake of thefirst oil crisisin 1973. 1n 1998 the ILO’s
Committee of Experts on the Application of Convention and Recommendations concluded that
the international context of these instruments have changed and identified certain gapsin them.
It cited in this connection the declining role of state leadership in the world of work, the shift
towards temporary migration, the increase in illegal migration, and the development of new
forms of transport. It also recognized that existing international arrangements did not fill the
gap left by the decline in bilateral agreements following the economic downturn of the mid-
1970s.

In the past, the ILO encouraged bilateral agreementsand generally followed anarrowly focused
approach to protect and promote migrants' rights. Responding to new trends in international
migration and in the wake of other initiativesin this new direction (see the penultimate section
in this paper “Outlook for the future: the road ahead”), it now recognizes that cooperative
migration management can better achieve goals for both sending and receiving countries and
sees the need for a more integrated approach to labour migration, which would comprise a
programmatic response to the issues of migrant workers in a cooperative, complementary, and
comprehensive process, cutting across all spheresof ILO activity including employment policy,
the right of workers to organize, social security, and social implications of globalization (ILO,
2004).

Then, there is the problem of ratification and enforcement of the standards laid down in the
instruments. It took more than 12 years since the formal adoption of the 1990 UN Convention on
Migrant Workers and their Families to secure the minimum 20 ratifications required to make it
operational. And those who have ratified so far are al migrant-sending developing countries.
The number of ratifications of the main ILO Conventions on migrant workers has remained
disappointingly low. There is often a dichotomy between states' collective expression of con-
cern in migration issues at the international level and their willingness or ability to trandate it
into commitment for action at home (Ghosh, 2003).

Asfor the trade-related temporary movements, it should be noted that although the GATS pro-
videsthe principles of liberalization, each government retainsthe right of what specific commit-
ments it makes under them. The GATS isacomplex agreement, partly areflection of the many
conflicting intereststhat needed apolitical compromise, with the result that some of the edges of
the agreement are not sharply defined. This has led to some confusion and undue concerns,
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which, inturn, at |least partly explain the low level of actual commitments so far. In some cases
the nature of the commitments themselves have added to the confusion. For instance, although
the GATS is not supposed to deal with issues of access to the importing country’s employment
market, many commitments link liberalization of the movement of service-providing natural
personsto labour market tests. Also, whilethe GATS providesfor theliberalization of the move-
ment of such persons, regardless of the level of their skill, the actual commitments of govern-
ments have been mostly limited to executive and managerial personnel and specialists. Some
progress is expected under the ongoing Doha Round; but as of now, the government commit-
ments, except in afew cases, hardly go beyond what is already allowed under existing immi-
gration legislation.

In some of the above areas of normative work, the weaknesses of the monitoring mechanisms or
their absence inhibits the process of enforcement of the norms specified in international instru-
ments. For example, both under its own statue and the provisions of the 1951 Refugee Con-
vention, the UNHCR has the responsibility to supervise the enforcement of the Convention.
However, according to some analysts, in the absence of a specific monitoring mechanism and a
formal process of interstate scrutiny — let alone a system of individual petitions — the enforce-
ment arrangements have remained weak. It should be noted that although Article 35 (2) of the
Convention provides abasis of installing aperiodic reporting system, it imposes no obligation to
establish aformal and specific mechanism for interstate scrutiny. Chloka Beyani attributes the
inadequate protection of refugees’ rightsto this lack of a mechanism to hold states accountable
under the Convention. This has had the unavoidable effect of subjecting the application of an
international standard to domestic interpretation (Beyani, 1997).

As regards the instruments against smuggling and trafficking, it is too early to make a proper
assessment of their impact; only some comments can be made. Although these instruments,
essentially preventive and punitive in nature, mandate states to protect and assist the victims,
including their physical, psychological and socia recovery, NGOs have been somewhat critical
of them on the grounds that they are biased towards anti-crime measures without being suffi-
ciently sensitive to the human rights of the victims. For instance, rather than making the pro-
vision of assistanceto victimsasaformal obligation, the matter has been | eft to the discretion of
states. Concern has also been expressed about the quality of enforcement of these measures.
Furthermore, it is feared that the emphasis on anti-trafficking and anti-smuggling may under-
mine the position of those seeking refugee status: the latter run the potential risk of being given
the status of victims of trafficking or smuggling with fewer guarantees than those accorded to
recognized refugees. The most serious lacunain the whole situation is of course the absence of
a complementary instrument or instruments to deal with the root causes of migrant smuggling
and trafficking through forward-looking and proactive measures.

Summing up, there are signs of a growing recognition of the need for closer interstate cooper-
ation in developing a comprehensive and global approach to migration management. But the
level of general awareness of this need is yet to reach a point where states would be ready to
make formal or legal commitments, and ensure their effective enforcement, to foster and uphold
such an approach. The existing normative frameworks are thus lagging behind the need for a
new, more comprehensive and concerted policy approach. But, aswill be discussed later in this
paper, there are positive signs that the normative arrangements, now seemingly in awatershed,
are poised to move forward in tandem with the emerging policy approach.
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3. INTERLINKAGE OF MIGRATION AND OTHER GLOBAL ISSUES

Since, as noted earlier, migration closely interacts with several other policy areas it cannot be
effectively managed unless there is adequate coordination — or at least no contradiction —
between and among these policies. Tradeisacasein point. Poverty, unemployment and lack of
economic opportunities are among the important causes of high emigration pressure. Many
migrant-sending developing counties have a comparative advantage in a number of |abour-
intensive branches of production, such as agriculture, textiles and garment making, footwear,
and leather goods. Expansion of these activities through trade should enable these countries to
create more jobs and increase earnings, and thus help reduce emigration pressure. If however
trade protectionism in industrial countries prevents them from doing so, it would run counter to
migration policiesaimed at reducing emigration pressurein migrant-sending countries and making
migratory movements more orderly.

According to a 1995 UNCTAD study, over two-thirds of developing countries’ commodity ex-
ports were affected by trade distorting subsidies under industrial countries’ farm policies
(UNCTAD, 1995; Financial Times20 October 1995). Another estimate showed that develop-
ing countries were losing US$ 100 billion annually in lost revenues for farm products and a
further $50 billion for textilesand clothing alone due to such trade protectionism (UNDP, 1993).
Since then, under the Uruguay Round trade accords, there has been a significant reduction in
overall tariffsand further dismantling of trade restrictions are expected under the ongoing Doha
Round of multilateral trade talks.

An important point to note however isthat, although coherence between migration policies and
those related to international trade is critically important to ensure better management of mi-
gration, thereisno evidence that this consideration played any important part in the negotiation
ontradeliberalization under the Uruguay Round or isdoing so under the DohaRound. The same
generally appliesto the debates on other related issues such as debt relief and development aid.

A related example of policy contradiction relates to the growth of the underground economy or
theinformal sector. Many declining and |ess competitive industries and marginal firmssurvive
in the underground economy by using cheap, docile and mostly irregular immigrant workers
while avoiding taxes and lobbying for subsidies. In recent years, there has been a spectacular
expansion of theinformal sector in most countries, including migrant-receiving industrial countries
(Figure 1).

In the EU, for example, the underground economy accounts for some 16 per cent of its GDP,
compared to 5 per cent in 1970. It engages between 10 and 20 million workers, many of whom
(though by no means all) are immigrants, mostly in an irregular situation. A most worrying
aspect of the situation is that, driven at least in part by high fiscal burdens, including social
charges, andrigiditiesin thelabour market, many reputable firmsin the organized sector are also
seeking to lower their production costs by taking advantage of the underground economy through
subcontracting arrangements. The underground economy thus serves as a magnet for irregular
immigrant workers. There is some evidence that employers in the underground economy in
Europe and in sweatshopsin the US often encourage, and sometimeswork in active connivance
with, smugglers and traffickers for the supply of irregular migrant workers.
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FIGURE 1

SHADOW ECONOMY AS PERCENTAGE OF OFFICIAL GDP
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Japan are from 1993.

Based on Fredrich Schneider.

Restructuring or reforming the underground economy is, however, acomplex task that impinges
on multiple policy areas, including trade, investment, the fiscal system, as well as labour and
human rights. And, although these are seemingly domestic issues, most of them also have clear
international dimensions; consequently, changesin therelevant policy areascall for closer inter-
state consultations and cooperation.

Policy coherence should not be seen as an issue of concern only to the destination countries. For
their part, migrant-sending countries also need to follow congruent policies to reduce the pres-
sure for disorderly migration through a strategy of broad-based development, combining job
creation and economic growth, with a fair distribution of income and good governance. This
points once more to the importance of interstate cooperation embracing North and South.

It would be unrealistic to assume that countries, whether sending or receiving, would base their
broad economic and socia policies (including trade, aid, investment and labour, and human
rights) on migration-related considerations alone. However, a greater awareness of the
interlinkages should help governments to ensure that concerns related to migration are fully
taken into account in crafting policies in such areas as trade, investment, aid, and debt-relief as
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well as human rights. The existence of a global policy approach to migration that is both con-
certed and comprehensive should itself be of help in this process.

4. HUMAN RIGHTS, MIGRATION MANAGEMENT
AND INTERSTATE COOPERATION

Protection of human rights and management of migration are closely interrelated, and the nexus
makes acompelling casefor statesto cooperate for the sake of both.2 Under international human
rights law, states have an obligation to protect the human rights of all those within its territory
and jurisdiction. And, as Guy Goodwin-Gill puts it, protection of human rights of migrants
extends even into the areas of sovereign competence. He argues that, given the manifestly inter-
national dimensions of migratory and refugee movements, thereis a collective duty of statesto
protect the persons moving across borders. It is therefore incumbent upon them to cooperate to
achieve this objective. These human rights obligations, he points out, are also embedded in the
cooperative framework established by the United Nations Charter and general international law
(Goodwin-Gill, 2000, 1996).°

If both ethics and law governing human rights, including those of migrants, thus call for close
interstate cooperation, so do the exigencies of effective management of international migration.
It is well recognized that the denial or abuse of human rights in origin countries is one of the
principal causes of disorderly, and disruptive movements of people. Experience has also shown
that when the movements are disorderly and especially when they areirregular and unwanted (as
disorderly movements often are), the risk is greater for further violations of human rights in
countries of transit and destination. When this happens, management of migration becomes
more difficult and financially burdensome; it also entails heavy social and human costs. By
straining interstate relations or provoking conflicts, the situation could even threaten regional
and international stability. Given that the states have an individual aswell asacollectiveinterest
in maintaining a sound and sustainable system of orderly migration, they must be prepared to
protect human rights, including those of migrants, as an essential interlocking element in the
system of migration management. Viewed from this perspective, those anxious to defend the
human rights of migrants and those involved in migration management clearly share acommon
interest (Ghosh, 2003).

There is a further, more pragmatic and citizen-centric consideration as to why states need to
cooperate closely to protect human rights of migrants as part of migration management. The
nation state hasabasic, internally driven and widely accepted obligation to protect therightsand
welfare of its own citizens even when they arein another state as migrants. It cannot effectively
meet this obligation except through interstate cooperation based on reciprocity. Thisrequiresthe
state to treat non-nationals working or living within its own territory in the same manner as it
would likeitsown nationalsto betreated abroad. Obviously, such reciprocity between states can
best be guaranteed within a multilateral framework. A state, when convinced of its direct na-
tional stake in protecting (im/)migrants access to their rights, is more likely to improve its
domestic performance and take its international commitment more seriously in this regard. A
1994 1L O survey of some 100 countries showed that nearly 25 per cent of them were now simul-
taneously involved in both emigration and immigration (ILO, 1994, 1999), and that the number
of such countriesisincreasing:
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FIGURE 2
NUMBER OF MAJOR* MIGRANT-SENDING AND MIGRANT-RECEIVING COUNTRIES, 1970 AND 1990
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Source: ILO, 1994, 1999.

The fact that more and more states are becoming involved in bothemigration and immigration
adds to the importance of such interstate reciprocity within a multilateral framework (Ghosh,
2003).1°

5. INTERSTATE COOPERATION ON MIGRATION:
HOW STABLE OR VIABLE IS IT?

Looking at the performance of existing regional and subregional agreements on mobility of
labour from the perspective of international political economy and the regime theory, some ana-
lysts have expressed doubts whether there is a valid or sustainable basis for the emergence of
such regimes.* Their basic argument isthat cooperation between migrant-sending and migrant-
receiving countries on free movement of people lacks some of the essential ingredients that
could lead to the emergence of atrue multilateral regime of cooperation and subsequently sus-
tain it. It maintains, most importantly, that there is no common or collective good and no need
for collective action binding the two groups (Meyers, 2002). Thisis because the (richer) destin-
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ation countries can individually guarantee an adequate supply of labour to meet their needs.
Giventhissituation, aregime of freelabour mobility would beinherently unstable. A destination
country could stop immigration at will (e.g. in times of recession and due to domestic political
pressure following large waves of immigration) and a (poorer) country of origin would not be
able to reciprocate in kind. This is different from the case of trade, where reciprocity works
because the flows as well as the benefits are assumed to be bi- or multidirectional.

There is clearly some empirical evidence to show that when countries are on similar levels of
income and devel opment, and inter-country movements are relatively modest (as in the case of
the EU-15), multilateral agreements on free movement are more likely to succeed. Conversely,
the more countries diverge in levels of income and economic devel opment, with high pressure,
actual or potential, of inter-country migration, the more likely it is for the agreements on free
movement to be exposed to setbacks, as witnessed by several such regimesin Africaand Latin
America. Doesthisalso debunk the casefor interstate cooperation on managed migration, based
on the principle of regulated openness? For several reasons, the answer is no.

First, the analyses and the empirical evidence mentioned above relate to regimes of free move-
ment of labour and do not apply to interstate cooperation on managed migratioembodying the
principle of regulated openness and based on a set of agreed norms, principles, and recognized
best practices.

Secondlit is the orderliness angbredictability of movement in which both sending and receiv-
ing countries hold a shared interest that provide the common or collective good and sustain a
regime of interstate cooperation on managed migration. Also, it is the pursuit of this common
good that spurs joint action and shapes congruent state behaviour. The shared interest of the
participating states is reinforced by a range of mutual benefits that they can derive from such
cooperation. These include better and more cost-effective border and immigration control, less
tension related to irregular migration and human trafficking, and improved interstate relations,
effective protection of human rights, and improved security.

Third, the asymmetry of interests between receiving and sending countries as perceived in the
above analyses seems overemphasized. True, in general, receiving industrial countries are more
interested in skilled immigrants and are anxious to avoid large inflows of unskilled or low-
skilled foreigners. It is aso a fact that sending (developing) countries, on the other hand, are
generally more anxious to export their surplus, low or unskilled workers, and preserve their
scarce human capital embodied in skilled personnel. But the argument of asymmetry cannot be
pushed too far; it will be a misleading oversimplification to do so.

Thereality isthat in most industrial countries, in addition to skill shortages, thereisasignificant
amount of unmet labour demand to fill awide variety of low-skilled jobsin the services sector as
well asin seasonal industries, especially during the peak seasons. Thisdemand isnow being met
mostly by irregular immigration with all its attendant ills. Further, from amedium to long-term
perspective, industrial countries also have a general interest in immigration given the growing
problems associated with low fertility rates, such as a shrinking labour force, difficult social
security funding and demographic decline. Admittedly, immigration is not a panacea or along-
term solution to the ageing process or demographic decline, but it can attenuate the problems,
smooth the necessary processes of adjustment and, as part of a wider policy package, play a
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valuable role in meeting the challenge. For their part, developing countries, or at least some of
them (with a strong human capital base), may not be averse to the emigration of some of their
skilled workers if it does not deplete their human capital, especialy if, through transnational
networking with the diasporacommunity, they can al so adequately tap their skills, talents, business
contacts and other resources and use them for national, including private sector, devel opment.*

The point that emerges from this brief discussion isthat, if the sending and receiving countries
have some conflicting interests, they also share some important common and complementary
interests. Under managed migration, these divergent interests make it possible for the sending,
receiving and transit countries and other stakeholders to work out trade-offs through construct-
ive bargaining and optimize their respective benefits, with the result that each stakeholder is
better off.

Finally, the rigid demarcation made in the above anal yses between sending and receiving coun-
tries seemsalso to be an oversimplification. In the past, migration has often been perceived asan
areawhere the interests of sending and receiving countries as two separate and mutually exclu-
sive groups are in conflict. But this is changing. As already noted (Figure 2), more and more
countries are becoming involved in both emigration and immigration at the same time. This
should help promote among nations a better understanding of migration’s benefits and costs, as
they affect different groups of population at both ends of the flow, and of the need to cooperate
among themselves to optimize the benefits for all.

To sum up, the recent setbacks in several of the regional/subregional agreements on free mobil-
ity of labour, although real and empirically tested, are of little relevanceto interstate cooperation
on managed migratioembodying the principle of regulated openness, nor do they detract from
the value or viability of such cooperation.

Is sovereignty an obstacle to interstate cooperation?

Basic to the concept of sovereignty is a state’'s prerogative to protect its borders and to decide
who may or may not enter itsterritory. If nation states cooperate closely in managing migration,
does that mean that they are abdicating part of this authority? Some seem to think that any such
cooperation isindeed an intrusion onto state sovereignty, or at least adilution of itsauthority in
adomain that is strictly its own.

State sovereignty thus stands in the way of increased interstate cooperation in managing mi-
gration. The ideais, however, seriously flawed. It seems to be based on an inadequate under-
standing of the historical evolution of the nation state and of the nature and characteristics of
interstate cooperation needed for managed migration.

The concept of state sovereignty as it emerged in Westphalia in 1648 should not be seen as a
static one. Modern states have been accustomed to developing new forms and areas of cooper-
ation. But for such cooperation, shared values, and agreed norms of conduct for peaceful co-
existence, the very survival of nation states might have been at stake. These norms provide the
basis of interstate relations and much of the sources of international law in a civilized world
society.®
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The interpenetration of markets and economies, the growth of the transnational communities,
including systems of dual nationalities, and the emerging concepts of transnational human rights
and citizenship are no doubt having adiscernible impact on the traditional authority and behav-
iour of the nation state, with a shift of attention, especialy since the end of the Cold War, to-
wardsinterstate cooperation and coalition.** Many of these changes have dramatically enhanced
the importance of transnational or extra-territorial issues. Sovereign states are forging alliances
between themselves, as they have aways done in the past, to better manage these complex
matters in the transnational space. Migration is one such issue.

Admittedly, international migration differs from other forms of exchanges or types of move-
ments such as flows of goods, services and capital between countries in one very important
respect: it involves people and not inanimate objects. This makesit amore sensitiveissue vis-a-
visterritorial sovereignty, which the nation state seeks zeal ously to preserve. But thisal so makes
the stakesin the whole game of managing migration particularly high. It is precisely this human
aspect that makes the perils of mismanaging migration particularly alarming, thus highlighting
the imperative need for its better management through new forms of global cooperation.®

The model of interstate cooperation implicit in managed migration should not be confused with
asupranational construct, or seen as an externally imposed constraint on the nation state, but as
a freely negotiated arrangement of convenience between sovereign states. Such cooperation
enhances and enriches nation states’ capacity to deal with extraterritorial aspects of international
migration. It isan expression of the continuing evolution of the nation state, not of a diminished
concern for itsterritorial integrity nor of an erosion of its sovereignty.

6. FORGING GLOBAL COOPERATION: REGIONAL ARRANGEMENTS -
BUILDING BLOCKS OR STUMBLING BLOCKS?

International migration, as this paper argues, has become increasingly global, calling for closer
Interstate cooperation at the global level to ensureits effective management. As Thomas Straubhaar
putsit, “global games call for global rules.” But if global cooperation is so important, how best
to forge such cooperation? Should statesfollow a “bottom up” approach, starting with efforts at
the subregional and regional levels and then moving step-by-step upwards? Or, will it be more
expedient and effectiveto follow a*top down” approach to ensure from the outset that all efforts
at cooperation fit into acommon global framework of principles? Or, could it be that the global
approach is too ambitious?®

Rigid discussions on the subject could lead us into a false debate. As argued below, achieving
optimal results in building interstate cooperation depends on both these approaches moving
hand in hand, each contributing to, and at the same time deriving support from, the other.*

A regional approach certainly has a number of advantages. Confidence building is no doubt an
essential first step towards a cooperative and harmonized policy approach; and it is perhapstrue
that building such confidence is generally less difficult within arelatively small group of con-
tiguous countries than on a global level. Thisis even more so if the countries concerned have
already attained a high degree of economic and social convergence and share a set of common
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objectives, as has been the case within the EU-15. Arguably, yet another consideration favouring
aregional approach isthat asignificant proportion of cross-border movements continuesto take
place within the same region. The latter provides a vantage point from which to initiate the
process of policy harmonization, as the countries concerned are more likely to have a shared
concern and a common interest in managing migration.

There isalso an important practical consideration. A number of powerful statesin theindustrial
world seem averse to becoming engaged in what they perceiveto be along-drawn out process of
global negotiation on a sensitive subject like interstate cooperation on movement of people.
They tend to think that the challenge istoo complex and too overwhelming to be tackled at the
global level. Some of them — who are anxious to explore new ways of promoting cooperative
management of migration — feel more comfortable to do so within a regional context. Some
others who perceive migration mainly as a “problem” would like to “contain” it within the
regional confines. As Goodwin Gil puts it in the context of refugee flows, “many states have
attempted to contain or regionalize the movement of persons, that is, to keep those in need of
protection or solutions within their regions of origin, beyond the developed world” (Goodwin
Gil, 2000). This then serves almost as an extension or as a mirror image of the “policy of con-
tainment” under traditional statecraft. Both these groups would prefer a regional approach to
migration management, though for different reasons.

Even if some of these points are valid, the limitations of an exclusively regiona approach are
also clear. Movements of people are no longer just aregional phenomenon, if they ever were. As
already noted, contemporary migration isapowerful global processthat cuts across regionsand
continents. True, alarge proportion of migration still takes place within the sameregions, but the
patternisneither constant nor uniform.®® Toillustrate, in the case of the United States, the number
of admissions of permanent immigrants from Asia accounted for an average of 47.7 per cent of
admissions from all regionsin 1980-84 and 41.8 per cent in 1990-94, compared with 41.5 per
cent and 36.7 per cent, receptively, from the American region (including Canada).” The average
annua number of admissions from Latin America and the Caribbean accounted for 42 per cent
of thetotal inflowsto the USin 2001-2002.%° Asregards Europe, figuresfor recent yearsindicate
that almost half of the foreign population resident in industrial (northern and western) Europeis
from outside the European region. Current annual flowsshow aroughly similar trend.?*

It is not just that the main source, transit and destination countries are not always located in the
sameregion. Moreimportantly, in anincreasingly globalized world the direction of theflows, as
already discussed, tends to change quickly when there are changes in the surrounding circum-
stances — for example, tightening of immigration control by destination countries in one region
(e.g. western Europe) is likely to add to pressures for immigration in other regions (e.g. North
America) and vice versaln consequence, thedirectiona pattern of theflowsmay change quickly.

Also, contrary to the premise that it is generally easier to build mutual confidence between
contiguous countries within the same region, wide intra-regional disparities often serve as a
potential source of suspicion and mistrust among the member countries. The history of North-
South dialogue in the 1970s, the emergence of the Group of 77 and its efforts to develop eco-
nomic and technical cooperation among developing countries (ECDC/TCDC) across regions
show that economically less affluent and politically less powerful states are often fearful of the
more dominant states and the leverage they enjoy in any regional negotiation.
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Thisiswhy, intheir effortsto minimize thereal or perceived hegemonic influence of the domin-

ant states within aregion, the weaker states generally prefer to negotiate and cooperate with the

more powerful stateswithin amultilateral framework. Not surprisingly, recent initiativesrelated

to regional trade and economic cooperation arrangements, including those already established,

have shown that high intraregional disparitiesinvariably act asasource of tension and weariness

within the groupings, thereby inhibiting progress (see aso in this paper the section on Interstate
cooperation on migration: how stable or viable is)itf is therefore wrong to assume that

reaching mutual understanding between migrant-sending (developing) and migrant-receiving

(developed) countries will necessarily be easier in aregiona context.

Thisisalso truefor developing regions marked by significant disparitiesin levelsof incomeand
development. As a recent international conference observed, regional cooperation in southern
Africa on the management of international migration “had its limitations due to enormous in-
come differentials between countries such as the 40-fold gap in incomes between South Africa
and Mozambique.”*

A regional framework for cooperative management of migration assumes that a matching of
push and pull factors can be achieved and a stable migration equilibrium maintained within each
major regional grouping. This then would be a tidy geographical arrangement for managing
global migration, with each region taking care of the components pertaining to it. In practice,
however thisisfar from aviable proposition. Movements of people do not stop at the frontiers of
their respective regions. Nor isit possible to contain the emigration pressure within the limits of
agiven group of countries.

By stretching our imagination, |et us assume that through cooperative effortsthe countriesin the
Americas successfully work out a stable equilibrium between emigration pressures and immi-
gration intakes within the region, and that countries in eastern and Western Europe do the same
withinthe European region. By stretching our imagination further, we may even assume, however
unrealistically, that the flowsfrom North Africacan also be accommodated within a Euro-Medi-
terranean framework. But what about the peripheral countriesin sub-Saharan Africa? And how
to accommodate the mounting emigration pressure from South Asia? Will even awider regional
framework embracing Australia, New Zealand, and the Gulf States be adequate to cope with it?
Will not the migratory movements tend to defy and overflow the expanded regional borders?In
short, the intraregional migration asymmetry is often too striking to be contained or managed
within the limits of each specific region, even when these are defined in amost flexible manner.

Regional and subregional arrangements, like bilateral agreements, when worked out in isolation
fromtherest of theworld, areill-equipped to deal with the problem of third-party freeriders—for
example when atax islevied on immigration to neutralize or reduce its negative externalities.
Another important shortcoming of the regional approach concernsthe potential danger that dif-
ferent regionsmay apply for admission and protection of migrants. As mentioned above, in such
a situation, migration flows are sure to be diverted to that region which has the most liberal
migration regime or which has the least effective immigration control. The consequent
destabilizing effect can only contribute to tension between regional groupings. Asfor the coun-
trieswhich may not belong to any regional groupings, and may belacking effectiveimmigration
control, they could well turn into avast dumping ground for all kinds of unwanted migrants and
thus become a potential source of international instability.
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A recent event within the Nordic group of countries, well known for their traditional intra-
regional solidarity, illustrated the kind of tension this could engender. In May 2002, Sweden
accused Denmark of a“lack of solidarity” after seeing a surge of asylum seekers that it partly
blamed on a tougher line on immigration taken by its neighbour (Financial Times.28 May
2002). Similar tension could devel op between regionsif their policy pathswidely diverge or are
in direct conflict with one another.

The fact that international migration is a global phenomenon and that its effective management
calls for a global framework of cooperation — a central point underpinning the arguments ad-
vanced in the preceding paragraphs— are indeed already reflected in the global scope of the two
recent Protocols dealing, respectively, with migrant smuggling and human trafficking and with
the concerted global efforts that went into it.2 What is true of these essentially punitive and
preventive measures must al so be truefor proactive active measuresto better manage migration.
The two sets of measures — punitive and proactive — are complementary, and the same basic
logic and operational considerations that have led the proposed instruments to be designed as
global initiatives dictate that aglobal framework be used also for effective overall management
of international migration.

To conclude, aglobal framework based on acommon set of principlesisessential for cooperative
and harmonized interstate action. This however does not suggest that the regional initiatives are
irrelevant or useless. Onthe contrary, thelatter could be valuable building blocsfor the establish-
ment of anew global framework of understanding for better management of migration, provided
however that acommon frame of referenceis used to harnessregional efforts, thereby avoiding
therisks of confusion or friction between parallel regional initiatives and shunning the problem
of third-party freeriders. Theregional and subregional consultationsare also extremely useful as
inputs to the process of developing global norms and principles in cases where they are still
lacking. Furthermore, global effortscan draw support and inspiration from best practiceslready
established at the regional/subregional levels. This may be combined with an issue-oriented (or
modular) approach — reaching agreement on specific components — as long as the interlinkages
of issues are not forgotten and the comprehensiveness of the regimeisfully upheld.

A similar composite approach in managing trade and monetary issues as part of theworld economy
in the twenty-first century was recently advocated by Peter Kenen and Barry Eichengreen:

(m)ere proximity ( ....) does not always create acommonality of interests, and the quest for deeper
integration may lead to a second solution — namely, functional rather than regional groups. But
functional groups, like regional groups, tend to discriminate against outsiders and close off
opportunities for cross-issue bargaining. Thisis a reason for shunning them, or at least ensuring
their compatibility withathird potential solution adapting and strengthening theglobal institutional
framework and insisting that both regional and functional negotiations take place within that
framework.?*

7. OUTLOOK FOR THE FUTURE: THE ROAD AHEAD

This paper started by suggesting that in recent years there has been an increasing recognition of
the need for closer interstate cooperation at the global level to better manage migration. If thisis
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right, one could legitimately ask a follow-up question: What has been the progress so far in
giving practical expression to the recognition of this need? The pictureis mixed, but not totally
disappointing. Theinternational community hasno doubt responded most energetically in dealing
with at least one most worrisome and agonizing consequence of the present migration malaise:
migrant smuggling and human trafficking. The speed with which the international community
moved to adopt in 2000 new international instruments to deal with these matters was most
remarkable, though itsreal impact is yet to be seen.

But mobilizing international efforts for punitive and preventive action against criminal and de-
humanizing activities is one thing; launching comprehensive and proactive policy measures to
address the root causes of the migration malaise is quite another. The latter calls for more
sustained and painstaking efforts for consensus-building involving different stakeholders with
conflicting aswell as convergent interests and concerns (Ghosh, 2005, forthcoming). Asaready
noted, interstate cooperation in normative work on migration has existed over along period of
time. But the International Conference on Population and Development (Cairo Conference),
heldin 1994, was perhaps one of thefirst major attemptsto “institutionalize” international cooper-
ation on multiple aspects of migration management. The Programme of Action, whichin chapter X
deals with international migration, has made some impact on nascent interstate cooperation on
migration management. However, some observers have felt seriously disappointed that, despite
at least five UN General Assembly Resolutions since the Cairo Conference on the subject and
the efforts made by the UN Secretariat, it has not been possible even to hold a conference on
migration and development. On the other hand, many others, like the author of this paper, have
taken the view that holding aworld conference without setting out its key objectives and build-
ing at least a measure of consensus around them might prove to be counter-productive.

Meanwhile, however, in keeping with the UN resolutions mentioned above various UN agen-
cies and programmes have held meetings and consultations to, inter alia, promote cooperative
action at inter-regional, regional and subregional levels in dealing with specific migration is-
sues. Although these initiatives did not directly deal with the institutional or normative aspects
of global cooperation as such, they did encourage closer interstate cooperation. Also of signifi-
cance are two new global initiatives: UNHCR Global Consultations on International Protection
(2000-20002) and the IOM’sinternational dialogue on migration policy (2001). The UNHCR's
Global Consultations “reflect the heightened recognition over the years of the fact that the refu-
geeproblem isaninternational one and that crafting responses to address many of today’sissues
isbest approached on the basis of multilateral cooperation.”? The purpose of the |lOM’sinterna-
tional dialogue is to promote understanding of the complexity of the migration process and
enhance interstate cooperation in managing migration.

What is particularly encouraging is that, as a consequence of several other initiatives that pre-
dated or ran paralel to the above activities, some tangible progress has already been made to-
wards building a new consensus on the need for a more comprehensive and harmonized inter-
state approach to ensure better management of migration. Already in 1993, the Commission on
Globa Governance, which was co-chaired by Ingvar Carlsson, then Prime Minster of Sweden,
and Sridhath Ramphal, former Secretary-General of the Commonwealth Secretariat in London,
considered favourably a paper outlining aproposal for the establishment of anew global regime
based on regul ated openness to better manage movement of people.?” Following upon this pro-
posal, an ambitious project dubbed New International Regime for Orderly Movement of People
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(NIROMP) was launched in 1997 with the financial support of UNFPA and several European
governments, including Switzerland, Sweden, and the Netherlands. An inter-regional meeting,
which was held in Geneva (September 1997) under the aegis of the project, endorsed the con-
cept and objectives of a global migration regime and encouraged follow-up action. A second
inter-regional meeting, also held in Geneva (December 1999) to help devel op acommon frame-
work for return and reintegration of migrants, generaly agreed on a set of guidelines as a
preliminary basis for an internationally harmonized approach to return and readmission.
Subsequently, these guidelinesfound an echo in the Declaration and Programme of Action adopted
at the West African Ministerial Conference on Migration, held in Dakar in 2000.%

During 2001, the findings of the NIROMP project were widely debated in a series of meetings
held in anumber of capitals and university centresin Europe and the US. The positive reactions
from these meetings as well as from an important section of the press seemed to indicate a
growing interest in a new regime of multilateral cooperation to manage migration. With its
consensus-building activities through research, publications, and networking, NIROMP seems
to have been successful in setting into motion a process that is likely to gather further momen-
tum in the years ahead.

This growing interest in the matter is already reflected in several official and nonofficial initia-
tives launched more recently to promote, directly or indirectly, closer interstate cooperation to
manage migration. One such initiative was launched in 1999 by the Netherlands Chapter of the
Society for International Development (SID), now involving more than 1,000 persons with dif-
ferent backgrounds and from different parts of the world, but all working on refugee and mi-
gration issues. Under the project, four seminarswere held over aperiod of three years culminat-
ing with the adoption in November 2002 of a Declaration of the Hague on the Future of Refugee
and Migration Policy, in the presence of the UN Secretary-General Kofi Annan and the heads of
several international organizations concerned.” Follow-up has been ensured by the establish-
ment in 2003 of The Club of The Hague on the Future of Refugee and Migration Policy. The
Club has the overall responsibility of implementing a multi-year action programme in keeping
with the 21 magjor points of the Declaration. The Hague process is a good example of the grow-
ing recognition of the need for developing a concerted global approach to migration manage-
ment and of the gathering support for it.

Another exampleisprovided by the International MetropolisProject. Launchedin 1996 in Canada,
its membership of research, policy, and non-governmental organizations now extends to over
20 countries. The members share a common vision of strengthened migration policy, thereby
allowing societies to better manage the challenges and opportunities that migration presents.
Recently, responding to the changing configuration and increasing complexities of migration it
joined the search for a more effective policy approach to migration management. A keynote
theme for its sixth conference held in Rotterdam in 2001 was “Managing Migration in the 21+
Century”, which focused on the need for developing an internationally harmonized approach to
migration management.* In 2004, its ninth session, held in Geneva, reverted to the theme. The
conference started with a panel discussion on the subject under the title “The Emerging Mi-
gration Management Paradigm: Cooperation and Partnership.”

Of particular importancein thiscontext isthe Bern I nitiative, astate-owned processlaunched by
the Swiss government in 2001. It aims at developing a broad policy framework to facilitate
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cooperation between states in planning and managing movement of people in an orderly and
humane way. The framework, in the first place, would map out a series of understandings based
on interests and concerns common to all countries and al migratory situations. In doing so, it
would take account of existing elements of relevant international law. Secondly, it would put
forward aset of policiesand practicesfor aplanned and coherent approach. Asunder the NIROMP
process, it recognizes that at present there exists no comprehensive and harmonized system on
the basis of which states could cooperate to mange migration.

Following the first Consultations held in July 2003, which supported the above approach, four
regional consultations were held in 2004 to enable regions to be actively associated with the
process. A second international conference (Bern I1) was held in December 2004 to develop an
international agendafor migration management, based on these regional inputs. The conference
Is expected to be an important step in carrying forward the Bern Initiative process, and thus will
help to develop a more comprehensive and harmonized interstate approach towards migration
management.

Meanwhile, the need for a more concerted global approach to migration management has also
been underscored by several independent commissions. Theseinclude the Commission on Human
Security (2001-2003), set up at theinitiative of the government of Japan and the World Commis-
sion on Social Dimension of Globalization (2003-2004), sponsored by the International Labour
Organization (ILO). In line with the call made under the NIROM P process, the Commission on
Human Security proposed the devel opment of an international framework to ensure orderly and
safe movement of people, alongside increased migration opportunities, and to formulate inter-
national and regional norms and develop an adequate institutional mechanism in the pursuit of
this goal.* Likewise, the World Commission on Social Dimension recommended the launch of
aprocess|eading to the creation of “amultilateral framework for immigration laws and consular
practicesto be negotiated by governmentsthat would govern cross-border movementsof people’.*

Furthermore, in 2003, a Global Commission on International Migration was established by
Switzerland, Sweden, and several like-minded governments, with the active encouragement of
the UN Secretary-General. Although its terms of reference are much wider, it is hoped that the
findings of the Commission would spur further action in promoting cooperative management of
international migration.** The Commission is expected to submit its final report to the United
Nations Secretary-General and other stakeholdersin the second half of 2005.

Parallel to these developments and as a response to the present malaise in the world migration
system, some policy analysts and scholars have argued for the establishment of a World Mi-
gration Organization. Jagdish Bhagwati of Columbia University, for example, has been strongly
pleading for a new World Migration Organization (WMO) (Bhagwati, 2003). His two inter-
related arguments are that such a central organization would be in a position to (1) compile
existing migration laws and regulations and codify “enlightened” immigration policies and best
practices, and (2) establish a comparative “immigration scoreboard” showing the degrees of
openness of different countriestowardsimmigration to pressurize countrieswith restrictiveimmi-
gration policiesto open up. It isdoubtful, however, that these two arguments are strong enough
to justify the establishment of awhole new international organization. Compilation of existing
migration laws and regulations, while clearly useful, could well be done by existing legal and
technical bodies of the United Nations system, in collaboration with other concerned intergov-
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ernmental agencies including the OECD, with some limited funds made available specifically
for this purpose.

As regards the scoreboard, we need an internationally agreed set of criteriato serve as ayard-
stick to evaluate country performances. Migration is a sensitive and complex subject: different
governments and individuals may have different ideas as to what constitute “enlightened pol-
icies’ and “ best practices’, even “openness’ can be defined or measured in many different ways.
The OECD’s annual table of development aid performance and the WTO's trade policy review
are credible and meaningful precisely because of the existence of a set of well defined and
previously agreed-upon norms and principlesin each of these fields.>

There are several other alternatives that can be considered to promote and strengthen the grow-
ing consensus for a more concerted and comprehensive interstate approach to migration man-
agement. As part of this process, alow-cost project that can be put in place without much diffi-
culty or much additional cost isto organize, at asufficiently high level, under the auspices of an
international organization like the IOM and preferably in collaboration with the UN agencies
concerned,® a global inter-regional meeting, of representatives from the legaly constituted
regional and subregional institutions that have adopted formal agreements on interstate move-
ments and other aspects of migration management. This should provide a useful opportunity
(2) for the regional/subregiona bodies to learn from each other’s experiences, identify con-
straints and obstacles, areas and conditions of successes, and best practices as appropriate, and
(2) to assess collectively how and to what extent regional/subregional efforts can derive support
from, and lend support to, global interstate efforts to better manage migration.

8. SUMMARY AND CONCLUSIONS

To sum up, thereisan increasing recognition among policymakers and migration specialiststhat
migration has now become atruly global process and that states need to cooperate more closely
within aglobal framework to address the challenge and opportunities of international migration
in the twenty-first century.

While this recognition often finds expression in the ongoing migration debate and in general
declarations on migration, formal commitments by states based on such a policy approach are
yet to come by. For instance, the international normative framework on migration, a tangible
expression of states commitment, continues to be weak and fragmentary with serious gaps and
ambiguities. This constrains effective management of international migration.

Thereis aso agrowing awareness of the need for better coherence of policies on international
migration and thosein other related policy areas such astrade, aid investment, and human rights.
However, as of now, this awareness, seems to be mainly confined among those dealing with
migration, with little evidence that it has made any significant impact on policymaking in other
related fields or that migration is being factored into the latter processes.

In view of the recent setbacksin some of the regional and subregional agreements on free move-
ment of labour, some analysts have expressed doubts about the viability and sustainability of any
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such arrangements for interstate cooperation. These doubts, mainly based on the consideration
of asymmetry of interest between poor, migrant-sending countries and rich, migrant-receiving
countries, do not seem to bewell founded. Thereisasufficiently strong commonalty of interests
and a discernible shared goal (or a “collective good” under the regime theory) that binds the
sending and receiving countries and can provide a viable and sustainable basis for a regime of
multilateral cooperation. A regime of managed migration, based on the principle of regulated
openness, should not be confused with one dedicated to free or unfettered movement of people.
It would be useful to hold a high level inter-regional meeting to allow a direct exchange of
views, mainly on the experiences of the regional and subregional agreements on the movements
of people, their prospects and constraints, and the lessons that can be learnt.

Thereisapowerful nexus between the protection of human rights and effective management of
migration. Those anxious to defend human rights and those involved in migration management
share a common stake. A multilateral framework on migration should include measures to fos-
ter, develop, and sustain cooperation in these two areas.

Historically, nation states have cooperated with one another to effectively deal with transnational
Issues. Migration isone such issue. A global agreement on interstate cooperation to better man-
age migration should not therefore be seen as an encroachment on state sovereignty, but rather as
afreely negotiated and mutually convenient arrangement that enhances the capacity of nation
states to manage migration in the transnational space.

Aslong as the regional and global efforts are pursued within a common framework they could
complement, support, and reinforce each other. If, however, regional efforts are pursued in iso-
lation and move along divergent paths, there could be tension and even conflict between differ-
ent regions that might undermine interstate cooperation at the global level.

Recent global initiatives to forge interstate cooperation for better management of international
migration reflect agrowing recognition of the need for aconcerted, comprehensive and coopera-
tive approach to migration management. They hold the promise of carrying thisagendaforward.
Asthe process gathers further momentum in the yearsto come, it should lead to a broad consen-
sus among the various stakeholders in the migration field and may aso be expected to have an
impact on the thinking in related policy areas. These ongoing efforts deserve to be encouraged
and actively pursued.

ENDNOTES

1. Cf. UN General Assembly Resolution 54/212 of 2 December 1999. The resolution points to the international
character of migration, emphasizesthe “ need for comprehensive, coherent and effective policies—based on a
spirit of genuine partnership and common understanding” and “urges member states and the United Nations
system to strengthen international cooperation.”

2. Part of the increase in the migrant stock is due to the break-up of the former Soviet Union into a number of
independent states.

3. Theonly other instrument that all ows such freedom of movement concernsthe Convention on the Rights of the
Child. Article 9 of the Convention requiresthat states“ shall ensurethat achild shall not be separated from his
or her parents against their will, except when (...) such separation is in the best interests of the child”. The
articlerecognizesthat itisnot alwaysin the best interests of the child to remain with parents. However, unlike
the International Covenant on Civil and Political Rights, which prohibits only “arbitrary and unlawful”
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interference with the family, the CRC does not recognize thetest of apublic interest to be weighed against the
involuntary separation of thefamily. SeeKate Jastram, “ Family unity” in T.A. Aleinikoff and V. Chetail (Eds),
Migration andInternational Legal Norms2003.

For details see Ghosh, 1997.

Theother three are the freedom of association and collective bargaining, the abolition of forced labour, and the
elimination of child labour.

See T.A. Alenikoff and V. Chetail (Eds), 2003, op. cit. Also, Bima Ghosh, 2003, Elusive Protection and
Uncertain Land: Migrants’ Access to Human Righfhe latter identifies and examines protection gaps as
they affect several specific migratory situations or migrant groups.

For more details on gaps and inadequacies see T.A. Aleinikoff, Migration andInternational Legal Norms
2003, op.cit; aso Bimal Ghosh, 2003, op. cit.

SeeBimal Ghosh, Elusive Protection and Uncertain Lands: Migrants’ Access to Human RRI3, op. cit.
Article 1(3) of the United Nations charter, for example, specifies the duty of states to cooperate “in solving
international problemsof an economic, social, cultural and human character, and in promoting and encouraging
respect for human rights(....)".

An ILO survey, made in 1994, shows that out of the 98 countries significantly involved in migration 24
countries, or roughly aquarter, were both major sending/emigration and major/receiving countries at the same
time. ILO/IOM/UNHCR, Migrants, Refugees and International Co-operafid®4. “Major” is defined as
including those countries which (a) had a population of more than 150,000 in 1970 and 200,000 in 1990 and
(b) whose labour market or GNP was affected to an extent of at least 1 per cent by international labour
migrants, disregarding asylum seekers and refugees. The successor states of the former Federal Republic of
Y ugoslavia are not included.

Eytan Meyers, 2002.

Some recent econometric analyses have put forward the concept of “optimal brain drain.” They show that
countries with emigration of over 20 per cent of all persons with tertiary education and low levels of adult
education (e.g. El Salvador, French Guyana, Jamaicaand Trinidad and Tobago) would benefit from reduced
skill emigration. On the other hand, countries (e.g. Brazil and China) with low levels of adult education and
low emigration rates would benefit from skill migration.

Ghosh, 2000.

Ghosh, 2005 (forthcoming).

In Ghosh, 2000.

This section draws largely on “Global vis-a-vis regional approach: a false dichotomy”, in B. Ghosh (Ed.)
Managing Migration: Timdor a New International Regime2000.

An inter-regional meeting held in 1997 on migration management under the auspices of NIROM, expressed
the view that efforts at the two levels— global and regional — should go hand in hand and be so designed that
one reinforces the other, combining the advantages of both the so-called top-down and bottom-up approach.
Viewed from this perspective, the oft-debated dichotomy between the global and the regional approachis a
false one.

Japan in this context is a special case due to several factors: past history, geographical location, highly
restrictive immigration policy, and strong attachment to social cohesion and cultural homogeneity.

United Nations, World Population Monitoring, 1997Population Division, Department of Economic and
Socia Information and Policy Analysis, New Y ork, 1998, Table 11.9.

IOM, World Migration2005 Table 23.6.

For example, in 1997 immigration into the EU from outside Europe accounted for around 41 per cent of the
total flow; if Eastern Europeisexcluded (from the European region), the percentage would be as high as 55 per
cent. Figuresfor the EU, if regarded as aregion, show asimilar trend. For most of the EU countries (9 out of
12), non-EU nationals are the largest group in theimmigration flows. In five countries, more than half of the
total numbers of immigrants are non-EU nationals. Italy has the highest proportion (71%), Austria (66%),
Germany (57%), Sweden (56%), and Netherlands (52%) (EUROSTAT, 2002: 11).

UNFPA, Executive Summar998. Technical Symposium on International Migration and Development, The
Hague, Netherlands, June-July 1998, p. 34.

By resolution 53/111 of 9 December 1998, the General Assembly established an Ad Hoc Committee open to
all statesfor the purpose of drafting these instruments, and the states had committed themselves to ensure the
completion of the committee’ s work by the year 2000.

Barry Eichengreen and Peter Kenen, “Managing the world economy under the Bretton Woods system: An
overview”, in Peter Kenen (Ed.), Managing the World Economynstitute for International Economics,
Washington, DC, September 1994, p. 54.
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32.
33.

34.

35.

36.

IOM, Role of the Council as a Forum for Migration Policy Dialog@@ April 2002.
www.unhcr.ch/cgi-bn/texis/vtx/home. The consultationswerelaunched, inter alia, to develop complementary
new approaches, tools and standards to ensure the availability of international protection where the 1951
Refugee and its 1967 Protocol needed to be buttressed.

The Commission’ s report, Our Global Neighbourhoadvas published in 1994.

See “The NIROMP process — An overview”, 2001, IOM/UNFPA. NIROMP relies on an interactive
methodology, combining global and regional approaches on the one hand and the integrative and modular
approaches on the other.

“Declaration of the Hague on the future of refugee and migration policy”, SID, The Hague 2001. The
Declaration contains 21 main points: responsibility of states, focus on a new dialogue, regional approaches,
migration management, mobility and security, orderly migration, irregular migration, refugee protection and
asylum, internally displaced persons, migration and development, conflict and conflict prevention, post
conflict reconstruction, focusonthe potentias, integration and social inclusion, participation and responsibilities,
refugee and migrant women, children and families, therole of the corporate sector, leadership , education, and
information, implementation of legal instruments, and institutional arrangements.

For thetext of the keynote address, see M etropoliswebsite www.international .metropolis.net. For theslightly
modified Spanish version, see Migraciones En El Siglo XXIManaging Migration in the 21st Century],
Migraciones, (Madrid) No. 12, December 2002, pp. 175-206.

Final Report, Commissioon Human Security, New Y ork, 2003.

World Commission on the Social Dimension of Globalization: A Fair Globalization: Creating Opportunities
for All, ILO, 2004.

The mandate of the Commission, which is co-chaired by Ms Mamphela Ramphele and Mr Jan O. Carlsson,
is to place international migration on the global agenda, analyze gaps in current policy approaches to
migration, and examine interlinkages with other issues.

See in this connection, B. Ghosh, “Progress has been made towards better management of migration”,
Financial TimegqLeaders & Letters), 10 November 2003.

It would be advisable to associate the UN regional commissions with any such exercise.
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