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1. Introduction

The current and potential environmental impacts of climate change,
together with policies for mitigation and adaptation, raise a variety
of human and civil rights challenges and concerns (ICHRP, 2008:1).
However, until recently, mainstream debate and policy making on the
social impacts of climate change have paid little attention to these
rights-based implications.?

Among the most significant of these emerging rights-based concerns
are those pertaining to people who may be induced, or compelled,
to migrate in response to changing environmental conditions. As far
back as 1990, the Intergovernmental Panel on Climate Change (IPCC)
predicted that “the gravest effects of climate change may be those on
human migration.” * Of equal concern are the rights of the much larger
number of people who will be affected by climate change but who do
not, or cannot, migrate in response. Yet, almost 20 years later, in 2008,
an Inter-Agency Standing Committee (IASC) Working Paper noted,
“Neither the UN Framework Convention on Climate Change, nor its
Kyoto Protocol, includes any provisions concerning specific assistance
or protection for those who will be directly affected by the effects of
climate change.”® This chapter considers these protection needs for
people displaced by the environmental impacts of climate change.
While there is no agreed definition for such displaced groups, the
following description will be used in this chapter:

3 As the International Council on Human Rights notes (2008:2), this situation is changing. The United Nations Human Rights
Council passed a resolution UN Doc. A/HRC/7/L.21/Rev.1 (26.03.08) calling on the Office of the High Commissioner for
Human Rights to undertake a “detailed study of the relationship between climate change and human rights”.

4 First IPCC Assessment Report of 1990, Impacts Assessment of Climate Change — Report of Working Group Il. Available at:
http://www.ipcc.ch/ipccreports/assessments-reports.htm

5 Climate Change, Migration and Displacement: Who will be affected? Working paper submitted by the informal group on
Migration/Displacement and Climate Change of the IASC, 31 October 2008.
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“People who are displaced from or who feel obliged to leave their
usual place of residence, because their lives, livelihoods and welfare
have been placed at serious risk as a result of adverse environmental,
ecological or climatic processes and events.”

Gorlick, 2007

Regardless of whether the resulting displacement is permanent or
temporary, this definition has the merit, among those that are widely
used, of specifically identifying climatic variables, rather than referring
generically to environmental change.

Specifically, the chapter explores the very significant gap that exists
in the research and policy-making literature on environmental
displacement: this is the role that legal and normative frameworks of
protection might play in mitigating the impacts of displacement on
people who are compelled to move due to environmental pressures,
or in assisting strategies of adaptation and resilience for those at risk of
displacement. Rights-based concerns are driven by the need to protect
lives and livelihoods threatened by climate-induced environmental
changes but, as this chapter notes, these concerns encompass a range
of socio-economic, political and cultural rights.

The chapter considers these rights-based issues within a framework
of protection and human security. It focuses on developing countries
where the migratory impacts of climate change are likely to be most
severe and the resources for mitigation, adaptation and protection
most constrained.

The chapter also aims to assist development, humanitarian and
migration policy makers and practitioners working in governments,
intergovernmental and non-governmental agencies, as well as civil
society organizations, by proposing the enhancement of the significant
body of frameworks of norms, legal instruments and policy responses
that exist at national, regional and international levels for the protection
of displaced people such as refugees and internationally displaced
persons (IDPs). These frameworks, available for other migrant groups,
offer a solution to the protection gap with respect to migrants displaced
by environmental change.

Focused on developing countries, where the phenomenon of

environmentally induced migration is likely to be significant, this
chapter addresses three questions:
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i. Does a case exist for developing the capacity of national,
regional and/or international legal apparatus (based on norms
of protection, human rights, and human security) to support the
needs of environmental migrants?

ii. To what extent can existing legal and normative frameworks
afford effective protection to environmental migrants and what
is the scope for enhancing these frameworks?

iii. To what extent can legal and normative frameworks, in general,
support the capacity of local and regional governance and
civil society structures to implement adaptation and resilience
strategies in order to avert potential negative effects of
environmental degradation and climate change?

These questions are explored respectively in the following three

sections. The chapter then concludes with a review of research
needs.
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The case for developing the capacity of rights-
based norms and instruments of protection
to support the needs of environmental migrants

This section of the chapter focuses on the viability of developing
doctrines and protocols to support the protection needs of people
compelled to migrate because of the environmental impacts of climate
change. It explores conceptual issues and the nature of rights that may
be relevant to this category of migrants.

The 1948 Universal Declaration of Human Rights provided a
comprehensive framework to promote and protect human and civil
rights. But, since that time, intergovernmental organizations and
national governments have found it increasingly necessary to extend
and reinforce this framework for specific groups or categories of people.
Thus the protection of displaced people, particularly where migration
appears to be forced rather than voluntary, is well established both as
a concept and through norms and legal instruments in domestic and
international law.

Numerous international human rights instruments and norms
conventions and covenants deal with forced displacement due
to persecution, conflict and disasters — notably the 1951 Geneva
Convention Relating to the Status of Refugees and the 1967 Protocoland,
more recently, the 1998 Guiding Principles on Internal Displacement.
The Guiding Principles extended, through non-binding norms, similar
provisions for the protection of internally displaced people to those
existing for the much smaller number of refugees covered by the
refugee Convention and Protocol.

The provisions of the 1951 Convention/1967 Protocol and the 1998
Guiding Principles are elaborated in regional and, especially, national
instruments where the main protection responsibilities principally lie.
But rights protection for refugees and IDPs is becoming increasingly
disputed and fragile. For these reasons, the Responsibility to Protect
(R2P) agenda of the International Commission on Intervention and
State Sovereignty (ICISS) is a newly emerging phase of the protection
policy discourse. It seeks to address a major constraint in the current
practice of protection in situations of persecution and conflict: the
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reluctance or inability of some states to discharge their protection
responsibilities.

Alongside refugees and disaster victims, the rights of those subject to
development-induced displacement — for example, as a result of large-
scale infrastructure, dams, urban renewal — are also increasingly the
subject of protection through resettlement policies and instruments.
Although not specified in international conventions or covenants (see
also Martin Chapter 7 in this volume), normative rights are embedded
in the DIDR (Development-induced Displacement and Resettlement)
and the IRR (Impoverishment Risks and Recovery) models pioneered
by the World Bank over the last two decades.

The rights of indigenous and mobile peoples to be protected from
involuntary or forced displacement and its impact on livelihoods and
cultural identity are rising up the agenda. The Dana Declaration on
Mobile Peoples and Conservation (Dana, Jordan, 2002), leading to the
UN General Assembly Resolution in 2007°, exemplifies how protection
norms have been extended to another specific category of migrant.

These brief examples of protection regimes for mitigating the impacts
of displacement for different categories of involuntary migrants yield
two conclusions. First, rights-based protection in response to forced
displacement is an accepted, long-standing and expanding principle
embedded in international and states’ responsibilities. Second,
despite the reactive nature of protection ‘machinery’, it is important
to emphasize the role of human agency, even in contexts of forced
migration — a point that will be revisited at several stages.

It is against this backdrop that the call for states, and the international
community, to articulate and address the protection of peoples’ rights,
in relation to environmentally induced displacement, has become a
pressing issue. Key issues include the global scale of environmental
change (and thus the scale of potential impacts that migration might
produce), and the fact that human agency is unarguably at the centre of
environmental change and, therefore, the migratory consequences.

Thus, the question of what forms of protection for environmentally
displaced people currently exist and, more significantly, should be

® The United Nations General Assembly Resolution Declaration on the Rights of Indigenous Peoples, UN Doc. GA/10612
(13.09.07).
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developed as these migratory processes increase, has recently been
posed by a number of intergovernmental agencies and NGOs: IASC,
IOM, EC, NRC, UNHCR and the Hague Debates.” In this respect, it is
surprising that the UN Framework Convention on Climate Change has
not, as yet, given significant attention to the protection needs of those
who will migrate because of environment-related changes to their
livelihoods and surroundings.

With these considerations in mind, this part of the chapter will consider
the conceptual challenges in developing rights-based protection
for people displaced by environmental change. This objective will,
however, involve confronting at least five conceptual challenges that
will be discussed below and will be recurring themes throughout this
chapter.

Environmental change and causality

With the evidence that climate change can generate highly vulnerable,
mobile populations and the argument that climate change places a
special burden on society, regarding the protection of affected people,
the focus has been on identifying migrants that will be displaced
as a result. Thus, developing viable protection solutions to their
potential insecurity requires identifying links between climate change,
subsequent changes to environmental conditions and migration.

However, the conceptual and empirical challenges involved in
identifying such a cause-and-effect ‘deterministic’ link are profound.
Conceptually, itis extremely difficult to separate climate change impacts
from other environmental impacts that cause migration, but where

7 - Inter-Agency Standing Committee (IASC) Principals Meeting, Humanitarian Action and Climate Change, Geneva, April
2008 PR/0804/2645/7.

- IASC, Climate Change, Migration and Displacement: Who will be affected? Working paper submitted by the informal
group on Migration/Displacement and Climate Change of the IASC, 31 October 2008. Also, IASC Principals meeting, 30
April 2009, briefing and discussion on Strengthening the Humanitarian Response to Forced Displacement and Migration
resulting from Climate Change.

- International Organization for Migration (IOM), Migration and Climate Change, Geneva, March 2008.

- European Council Climate Change and International Security — Paper from the High Representative and the European
Commission to the European Council, Brussels, 14.03.2008, S113/08.

- Norwegian Refugee Council (NRC), Future Flood of Refugees: A Comment on Climate Change, Conflict and Forced
Migration, Oslo, April 2008.

-“When home gets too hot”, The Hague Debates, 22 May 2008. Available at: http://blogs.rnw.nl/thehaguedebates/debate-
1-when-home-gets-too-hot/

- UNHCR “Climate Change Natural Disasters and Human Displacement A UNHCR Perspective”, Antonio Gutteres, UN High
Commissioner for Refugees, Geneva, 23 October 2008.
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climate change is not a factor. Disaggregating environmental change
from the socio-political and economic processes and contexts in which
such change occurs further complicates this conceptual challenge.
Moreover, for the term ‘climate change’ to mean anything, it has to
be defined as a change in average climatic conditions (described by a
number of climatic proxies) over a specified period.

Thus, while there is general agreement that climate change impacts
should be distinguished from more general processes of environmental
change, there appears to be an appreciation of the interrelatedness of
climate change, general environmental change and socio-contextual
factors driving the decision to migrate and thus the desire to invoke
some form of institutionalized protection for people (or groups)
experiencing damaging environmental change. However, the search for
an overarching definition often neglects climate change. For example,
Myers (2005) chooses not to focus on the role of climate change in his
definition of environmentally displaced people as those “who can no
longer gain a secure livelihood in their homelands because of drought,
soil erosion, desertification, deforestation and other environmental
problems, together with associated problems of population pressures
and profound poverty” (Myers, 2005). Lopez (2007) is similarly broad,
defining an environmentally displaced person simply as: “an individual
forced to leave his or her home due to environmental reasons” (Lopez,
2007). Likewise, I0OM, although making the important distinction
between the impact of sudden-onset environmental change and the
impact of slow-onset change, does not specifically identify climate-
induced change in its definition of an environmental migrant: “persons
or [a] group of persons who, for compelling reasons of sudden or
progressive changes in the environment that adversely affect their
lives or living conditions, are obliged to leave their habitual homes,
or choose to do so, either temporarily or permanently, and who move
either within their country or abroad” (IOM, 2007).

These arguments and contested definitions are not to deny the
significance of environmental changes in people’s decisions to migrate.
Nor, in extreme circumstances, can we ignore directly instrumental
effects, such as rising sea levels, which will compel people to leave
their habitual environments. Rather, we should recognize that both
the roots and the impacts of changing environmental conditions must
be set within a wider context of social, economic and political factors
that induce people to migrate.

Accordingly, empirical evidence of the relationship between climate
change, environmental degradation and migration points towards
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complicated processes and interactions. It appears that not only do
socio-political and economic forces generate environmental change
and vulnerability to the impacts of such change, but they also, through
their differential generation of vulnerability, mediate the potential for a
migratory response (Belcher & Bates, 1983). In addition, an important
feature of the relationship between environmental change and
migration is that decisions to migrate are not usually the result of the
direct impacts of environmental conditions on economic livelihoods,
but because of subsequent indirect impacts and broader social forcings
(Hampshire, Randall, 1999).

Increasingly, therefore, current academic discourse and policy debate
—and, indeed, historic evidence of so-called environmentally induced
migration — privileges multi-causal explanations of migration over
the mono-causal impact of changing environmental conditions (see
Kniveton et al. Chapter 2 in this volume; Castles, 2002; Lonergan, 1998;
Lee, 2001; Boano et al., 2008).

The addition of climate-induced environmental change tothe ‘migration
nexus’ does not diminish the claims for rights protection. However, it
poses new, more complex and challenging circumstances in which to
apply measures for rights-based protection and, more debateable, the
need for new protectioninstruments. Given the difficulty of determining
environmental causality, national governments and the international
organizations may be better advised to build on existing norms and
instruments for protecting migrants, shaping them to incorporate the
emerging rights-based challenges posed by environmental change.
In this way, the issue of agreeing on specific causal relationships and
definitions becomes less problematic but without diminishing the
principal concern of protecting rights.

Environmental change and forced migration

The second, and related, challenge is the extent to which environmental
change can be considered to ‘force’ migration. The importance of this
contention lies in the fact that protection norms and instruments for
many other migrant categories (such as refugees, IDPs and trafficked
people) are predicated on notions of force and involuntariness. The
apparatus of protection in these cases is specifically designed to tackle
the loss or abuse of rights brought about by forcible displacement,
albeit difficult to define in practice.
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Some researchers and policy makers have similarly defined the
problems that cause environmental migration, in spite of the evidence
of the interrelatedness of economic, social and political factors noted
earlier. It could still be argued that cases exist where environmental
change will be so dramatic and so all-encompassing of livelihoods that,
regardless of livelihood strategy or socially constructed differences in
wealth, most or all inhabitants of an impacted area will be forced to
migrate. Such people would be easily identifiable because of the direct
link between severe environmental change and migration generated
by the scale of the impact. In the specific contexts such as extreme
hydro-meteorological hazard events, or armed conflict over shrinking
natural resources, the notion of ‘forced’ migration is plausible. The
most significant case is sea-level rise. Island states are particularly
compelling because they will be submerged regardless of the socio-
economic or environmental conditions that might have occurred
beforehand. The case of island state inundation is also striking because
the forced migrations that will ensue will necessarily result in cross-
border movement, making the title ‘refugee’ inappropriate.

However, it is largely slow-onset environmental degradation and
incremental change that is taking place. It is much more difficult
to ascribe the depletion of environmental resources as a factor
‘compelling’ or “forcing’ displacement. This is not to suggest that
environmental change cannot encourage, or even compel, migration.
Rather, it is to recognize that identifying who is ‘forced’, uniquely, by
deteriorating environmental conditions, as opposed to a combination
of decisive factors including environmental change, is a substantial
challenge in pursuing the stated goal of protecting human rights and
security in a future altered physical climate.

Caution is therefore needed in developing a protection regime for
environmental migrants that replicates established normative and
legal instruments whose aims are to protect, specifically, those whose
displacement is ‘forced’ by readily recognizable and generally accepted
causes such as conflict, persecution and disasters. As before, given the
difficulty of singling out environmental change as uniquely precipitating,
let alone ‘forcing’, migration, we can conclude that a protection regime
should draw on these existing concepts and norms but embed them
in a pluralistic framework of national and international conventions,
protocols and norms to protect human rights.
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Terminology and labels — extending the 1951 Geneva Convention and
1967 Protocol

Drawing again on notions of ‘forced migration’ to prepare protection
instruments for people displaced because of environmental change,
the populist use of the term ‘environmental refugees’ has given
impetus to an argument for extending the 1951 Geneva Convention
on the Status of Refugees and the 1967 Protocol to include this new
‘category’ (NRC, 2008; Christian Aid, 2007; Republic of Maldives, 20068).
The Convention-based refugee regime rests on a definition that is both
a normative category and social designation. It is built on the concept
of protecting people forced to flee a well founded fear of (state-
sponsored) persecution, although it has been progressively extended
to include generalized violence — notably by regional conventions such
as the 1969 OAU Convention and the 1984 Cartagena Declaration.

Extending the definition to include so-called ‘environmental refugees’
is deeply problematic. It is erroneous to consider environmental
change as a persecutory agent in the Convention sense, much less
a state-sponsored process. Moreover, only in extreme cases, where
competitionfordepleting resources might lead to conflict, would people
be forced to flee (Rueveny 2007). Thus the term ‘refugee’ should not
be used to describe those who are displaced, either in part or entirely,
by environmental factors (Renaud et al., 2007; Keane, 2004).

Renegotiating the Convention to incorporate ‘environmental refugees’
would, inevitably, introduce greater complexity and confusion into
status-determination procedures. Moreover, in the current political
climate, distorting the definition in this way would risk reducing still
further states’ responsibility for, and standards of, protection and
assistance for refugees (Castles, 2002: 10; Kibreab, 1997: 21; Lopez,
2007: 367; McGregor, 1993: 162; Suhrke, 1994: 492).

Furthermore, except in border regions where traditional patterns of
migration often ignore national boundaries, the majority of people
displaced by the environmental impacts of climate change are unlikely
to cross international borders — the defining characteristic of a refugee,
in international law. They will remain in their own countries, moving to

8 First Meeting on Protocol on Environmental Refugees: Recognition of Environmental Refugees in the 1951 Convention and
1967 Protocol Relating to the Status of Refugees organized by the Republic of Maldives, August 2006.
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urban or rural areas where environmental resource depletion is less
intense. Again, it is critical to avoid referring to them as refugees. Given
that the majority will remain internally displaced, they will thus fall
within the rubric of national norms and legal instruments to protect
their human rights. In these circumstances, the case for extending or
adapting the 1998 Guiding Principles on Internal Displacement is much
more compelling.

Even if it were possible to establish legal causation, the Geneva
Convention poses an additional hurdle for those displaced by climate
change. Persecution is on account of an individual’s race, religion,
nationality, political opinion, or membership of a particular social
group. But migration precipitated by climate change is likely to be
indiscriminate — at least with respect to the five conditions of the
Geneva Convention. Thus, McAdam and Saul (2008) argue that it is
difficult to establish connection by an immutable characteristic. On the
other hand, it is possible to argue that characteristics such as social
class may increase vulnerability.

Finally, the concept of refugees is often predicated on the contention
that those who are forcibly displaced will ‘go home’ —the ideal solution
among three possible ‘durable’ solutions to refugee displacement
— resettlement or third country settlement being the other two.
Although people displaced by rapid-onset disasters precipitated by
climate change, such as floods and hurricanes, may well return home,
those who are displaced by slow-onset and permanent environmental
change will not return home and the term refugee will, once again, be
misleading.

For all these reasons, the protection of rights takes on a significantly
different meaning than it does in the case of refugees.

Humanitarian and restorative justice — the locus of responsibility

Arguments linking climate change to migration have encouraged, and
been encouraged by, a popular opinion that climate change places
a special moral obligation on society to protect those people made
vulnerable by such change.

Furthermore, awareness of the inevitability, rather than the potential
impacts, of climate change has tended to shift the focus away from
protecting the environment per se, and has accentuated advocacy for
the protection of those impacted by environmental change, such as
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migrants. Incontrovertible evidence for the anthropogenic causes of
climate change (Oreskes, 2004), and the lack of international agreement
about emission cuts, has further emphasized the responsibility of
national governments and international organizations to find ways of
protecting those displaced as a result of substantial changes to their
local environments.

This profound shift in focus from the environment to people, in the
conceptual and policy-making discourse, raises another concern:
where should the locus of such protection lie and how should it be
discharged?

The spotlight has fallen on tracing out the moral imperatives for
affording such people protection, and on generating the tools by
which protection might be implemented (Conisbee & Simms, 2003;
Bell, 2004; Lopez, 2007; See, 2007). Arguments focusing on theories
of justice have principally highlighted either humanitarian motivations
for protecting groups who will be affected by climate change or,
equally compellingly, restorative justice. Buttressing arguments for
restorative justice, other authors cite security concerns in addressing
the protection challenges resulting from the link between migration
and climate change (Campbell, 2008).

The popular conception of the difference between these two arguments
— humanitarian and restorative — has significant implications for the
locus of responsibility for protection and, by extension, the capacity to
deliver protection.

Notions of ‘forced’ displacement, associated with the ‘irresistible’
impact of environmental change and images of vulnerability and
impoverishment, have leant considerable weight to the humanitarian
domain of the migration protection discourse, although, as we have
seen, some of the premises on which this migration is based are
increasingly challenged. Nevertheless,anumber of the empirical studies
set in the context of the environment-migration nexus have found that
migrants (particularly those for whom the decision to migrate was
taken less voluntarily) tended to occupy both highly marginal positions
in their home and receiving societies and were vulnerable to a variety
of social and physical threats (Adger, 2000, 2006; Findley, 1994; de
Bruijn & van Dijk, 2003). Manifestations of climate change in depleting
environmental conditions draw attention to social, economic and civil
rights related to matters of poor governance, population pressure,
livelihood vulnerability, poverty and ‘failed development’.

Migration, Environment and Climate Change: Assessing the Evidence



These phenomena buttress the humanitarian imperative for protection
machinery. In this humanitarian formulation, rights protection is
primarily the duty of states, rather than a global obligation. This
mirrors the current locus of refugee and IDP protection, although this
duty may be supported by external stakeholders, especially given that
countries most susceptible to migration induced by climate change are
least responsible for the causes of this process.

Accordingly, arguments for restorative justice approach the challenge
differently. They propose that countries that have historically caused
climate change and, consequently, find themselves far less vulnerable
to its impacts, have some responsibility to protect those individuals
and countries that did not cause such change but will experience its
most severe impacts, such as population displacement (Conisbee
& Simms, 2003; Bell, 2004; ICHRP, 2008). From this perspective, the
strength of the climate change argument lies in a common conception
that specific moral burdens rest on global society — global burdens that
do not readily appear to exist for the other, more localized, categories
of migrants, such as refugees and IDPs.

However, part of the problem with this contention lies in the fact that it
may not be possible, even theoretically, to fully protect or compensate
people who have been forcibly displaced. Consequently, the moral
impetus has shifted to the need to introduce mitigation measures that
may prevent the likelihood of displacement from occurring in the first
place, such as reducing carbon emissions (Bell, 2004).

This line of reasoning, which shifts the focus of debate from protection
to mitigation and compensatory remedies (such as carbon trading), is
reinforced by those invoking security concerns. The scale of potential
migration is thought to be so large that countries less affected by
climate change will find it impossible to secure their borders so as to
prevent the entry of migrants fleeing such change. In addition, even
migrations that occur within developing countries represent a potential
source of local conflicts and wider threats to global security (Baechler,
1999; Reuveny, 2007). Again, the most appropriate course of action is
considered to be the reduction of emissions in developed countries,
in order to reduce the potential for large-scale displacement and the
resulting threats to future security (Reuveny, 2008; Myers, 2005).

Discharging restorative justice is, therefore, an essential component

in developing protection norms and frameworks on grounds of both
responsibility and self-interest. However, while it may reduce the
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propensity to migrate, it is unlikely to prevent it. For the foreseeable
future, the irreversibility of climate change —the legacy effect —suggests
that substantial levels of migration will prevail.

Thus, even where restorative justice is invoked, there is still a compelling
case for ensuring that remote measures, such as the reduction of
carbon emissions, do not detract from the production of rights-based
protection measures that directly address the needs of actual and
potential migrants.

In the case of restorative justice, there appears to be an obligation
and a duty to aid and assist, whereas humanitarianism is undertaken
voluntarily and as a virtuous act. We are thus confronted with
discharging both humanitarian and restorative responsibilities for
protecting the rights of the displaced, although the motivation is
founded on contrasting principles of justice. Here, the argument now
shifts again to considering the locus of responsibility to act and, more
particularly, the differential capacity to provide protection.

From a migrant vulnerability perspective, arguments for protection
(as well as aid and assistance) are made in terms of humanitarianism
in which regional, national and local responses best serve the needs
of affected populations. As a result, the development, extension
or adaptation of norms and legal instruments for the rights-based
protection of environmental migrants also resides at these levels.
This perspective reinforces the current position of much of the rights-
protection apparatus for migrants, whereby the duty resides largely at
state level.

From the broader perspective of climate change, the locus of
responsibility for protection lies with developed countries and,
therefore, in indirect restorative measures. Essential though these
measures are, not just to mediate migration outcomes but to avert
the impacts of climate change at a global level, they do not negate the
responsibility of developed countries to support regional and state-
level development of rights-based norms and policies for countries
most likely to be impacted by environmentally induced migration. By
agreeing restorative measures, developed countries cannot derogate
their responsibility for ‘humanitarian’ justice, burden sharing and
capacity building — not least because of the differential capacities
of countries likely to be most affected, in terms of resources and
governmental, civil society and institutional capabilities.
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The interplay between national and international frameworks, issues
of state sovereignty in applying protection instruments, and thus the
responsibility to protect takes on unique meanings in the context of
environmentally induced migration. They constitute a major challenge
for the UN climate change conference in Copenhagen in December
20009.

Protecting those who remain

Individuals, groups or communities will respond differently to changes
in their environments, which will lead to a variety of livelihood
strategies and, in many cases, may not result in migration at all.
Thus, a preoccupation with the conceptual and normative challenges
of protecting the rights of people who will be displaced by climate-
induced changes to their environments detracts from considering the
rights of the much larger majority who will not, or cannot, migrate.

In this context, protecting the rights of those who remain presents two
challenges:

i. Inrelation to slow-onset environmental degradation, the rights
of those who remain may be equally affected by the same sorts
of factors — declining availability of water, declining productivity
of land, loss of access to land and other resources, loss of ‘voice’
— that will encourage or impel others to migrate. From this
perspective, supporting resilience and adaptation highlights the
need to consider ways in which their economic and social rights
might be protected.

Moreover, since environmental stress generally depletes
household capital, and since certain levels of household
capital are necessary for migration, it may well be that those
most impacted by environmental stress, and most vulnerable
to future shocks and stresses, are least able to migrate. Any
protection regime focusing on migration could well overlook
those remaining groups that are more vulnerable to human
rights abuses and could, therefore, be self-defeating.

ii. Strategies for adaptation challenge deterministic notions of
presumably vulnerable groups as passive victims, underscoring
the importance of ensuring that rights-based protection
recognizes people’s agency. Beyond a reductionist, vulnerability
perspective, an emphasis on adaptation and resilience embraces
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components such as well-being, livelihoods, assets, access to
resources, self-protection and social capital (Cannon, 2000)
— characteristics that are explicitly or implicitly the subjects of
rights protection. In the same context, education, gender, race
and ethnicity (Pelling & Hight, 2005; Paavola & Adger, 2006)
should all be viewed through a rights-based lens. Community-
based adaptation is crucial to promoting appropriate
development policies and practices. Thus, political rights also
need to be safeguarded and enhanced in governance and civil
society institutions, as well as in terms of access to education and
training, and enhanced institutional capacity and accountability
(Adger, 2000: 754).

Inevitably, those countries and regions most impacted by climate-
induced environmental migration have weak governance and civil
society structures and are least able, or willing, to protect human rights
and security. While the need for protection is clear, the capacity for
providing it remains a challenge, as discussed in the previous section.

Conclusion

Given the inevitability of climate change, society is considered to
have a special responsibility towards those people experiencing the
severest impacts. When such change has the potential to generate
migration, leaving affected groups highly vulnerable, institutionalized
protection for these groups needs to be developed and coordinated.
Consequently, recent efforts to determine how to use existing and new
legal apparatuses to provide protection for affected groups represent
an important conceptual and policy-related endeavour.

While drawing attention to the difficulties of adopting special
responsibilities, this part of the chapter has explored the conceptual
challenges involved in developing protection norms and instruments. In
identifying the problematic, it has argued for a rethinking of the notion
of protection and has suggested ways in which groups made vulnerable
by climate change might be protected. The challenges reside in: 1) the
manner in which we conceive of the relationship between climate
change, the environment and migration; 2) the implied notions of
force; 3) the terminology of environmental migrants; and 4) the moral
grounds on which protection might be afforded and responsibility
attributed. At the same time, this discussion has highlighted the
equally important challenge of rights protection for those who do not
migrate.
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Implicitly, the discussion has argued for an adaptive approach rather
than the invention of new norms and instruments. In this respect, it
concurs with the current stance of governments and international
agencies, which demonstrates a reluctance to negotiate new
conventions or to create a new institutional architecture to address
the migratory consequences.

It has also argued for the principle of retaining the existing locus of most
norms and instruments of rights protection that apply in other fields.
For those impacted by climate-induced environmental change, rights
protection must similarly reside in national normsand legal instruments.
However, this is not to say that developing this capacity and providing
resources to enact effective protection is not a global responsibility.
The interplay between national and international frameworks, issues
of state sovereignty in applying protection instruments, and thus the
responsibility to protect all take on unique meanings in this context.

Next, itisimportant to emphasize that the sedentary bias of much policy
making, which views migration as the failure of households to adapt to
climate change, must be reconsidered. Regardless of the fact that the
majority will not migrate, migration is sometimes a positive strategy
that demonstrates the determination of households, individuals and
sometimes whole communities to improve their lives and to diversify
risk and reduce vulnerability (Hussein & Nelson, 1998; Berkes & Jolly,
2001; Henry et al., 2003).

Finally, regarding the propensity to migrate, the protection of the rights
of people whose environments will be severely impacted by climate
change must strike a balance. While there is international concern for
those who will be displaced, norms and legal instruments to protect
the rights of the much larger number who will not migrate must
also be implemented. The livelihoods of those who remain may be
increasingly jeopardized as climate change accelerates the depletion
of environmental resources, but we should not forget the evidence
of human resilience and adaptation to environmental stressors.
Conversely, migration is sometimes a positive household strategy
rather than the last resort in times of extreme livelihood vulnerability.
Accordingly, rights protection must thus strike a balance between the
needs of both migrants and those who remain.
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3. The role of existing legal and normative
frameworks in affording effective protection to
environmental migrants and the scope for
enhancing these frameworks

The right to a level of environment adequate to permit a “life of dignity
and well-being”®, when considered to be a basic human right, raises
many issues relating to protection for those subject to environmental
displacement. The lack of a clear definition of the content and scope of
such a right, as discussed, constitutes a severe problem. Current norms
and international legal regimes for protection do not, at present,
directly offer any coherent or concrete protection machinery for the
environmentally displaced. Moreover, the opportunities for creating
an entirely new set of international protection instruments are limited,
if not non-existent, although exploratory proposals have been made
(Prieur et al., 2008).

However, the potential for deploying existing norms and legal
frameworks offers the most promising avenue for tackling the rights
of those impacted by climate-induced changes to their environments.
Thus, this part of the chapter draws on existing categories of protection
to consider the scope for adapting international and national legal
protection and obligations in human rights law and environmental law
to these new demands.

In many respects, the Guiding Principles on Internal Displacement offers
a model of how ‘complementary’ protection for the environmentally
displaced might be constructed. Indeed, the Principles already afford
protection to those displaced by natural disasters. Thus, the aim here
is to outline the potential for further developing these Guidelines
by enhancing and adapting existing norms and frameworks to fully
address the different modalities of environmental displacement.
Such an approach has the advantage of not proposing that people
forcibly displaced because of environmental factors, and those
who remain, constitute a wholly new category of persons without

° Stockholm Declaration, Principle 1; and Rio Declaration, Principle 1.
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protection and international recognition. There is little international
support for developing a new normative category (Kolmannskrog
2009a). Progressive adaptation of extant norms and instruments
has the additional advantage of permitting the expansion of existing
institutional competencies and capacities without necessarily requiring
new organizational structures.

Human rights law

Climate change potentially impinges upon enjoyment of the full
range of internationally protected human rights. Thus, a human rights
approach offers a foundation point and significant possibilities for
the development of proactive principles and guidelines to protect
environmentally displaced persons. With its emphasis on need rather
than causal conditions, human rights law potentially offers a more
powerful way forward than recourse to refugee law, although it is
notions of force, with respect to changing environmental conditions,
that has prompted the latter approach.

The 1948 Universal Declaration of Human Rights (UDHR) is the
principal instrument defining protection norms, including freedom of
movement (important in the context of environmental displacement)
and other social, cultural and economic rights that can be enjoyed
under international human rights law and international humanitarian
law.

While climate change cannot be construed as a violator of human
rights, just as it cannot be conceived as a persecutory agent under the
1951 UN Convention Relating to the Status of Refugees, the UDHR lays
out states’ obligations to protect rights. The question then is the extent
to which these obligations apply to rights that are affected by climate
change —a question being explored by the Office of the United Nations
High Commissioner for Human Rights (OHCHR).

According to McAdam and Saul (2008), there are three reasons why
human rights law is of particular importance in addressing the rights of
people susceptible to climate-induced displacement:

e It sets out minimum standards of treatment that states must
afford to individuals, providing both a means of assessing which
rights are compromised (in this case, by climate change), and
which national authorities have primary responsibility for
responding to those at risk.
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e |t can guarantee ‘complementary protection’: when rights are
compromised by climate change, human rights law may provide
a legal basis whereby protection may be sought (and granted) in
another state.

e In cases of relocation, human rights law requires minimum
standards of treatment to be observed in the host state.

Drawing on Ardiles-Martinez et al. (2008), the following outline
suggests ways in which these rights might be applicable to those who
are forced to migrate because of environmental change. It offers a
basic reference kit:

e Therightto life’°: The quality of the environment affects people’s
ability to enjoy the universally held right to life. Direct impacts
include the increased incidence of natural disasters, while
indirect impacts include poorer standards of health, nutrition,
access to clean drinking water, susceptibility to disease, and
diminishing livelihood capacity as a result of desertification.

e The right to development!!: The attainment of the right to
development in developing countries will be severely impaired
by impacts on food and water security, decreases in the
Earth’s landmass, traumatic weather patterns and ecosystem
destruction.

0 Universal Declaration of Human Rights (UDHR), 10 December 1948, Article 3. Available at: http://www.un.org/en/
documents/udhr/index.shtml#a3.
International Covenant on Civil and Political Rights (ICCPR), 23 March 1976, Article 6. Available at: http://www.unhchr.
ch/html/menu3/b/a_ccpr.htm.
International Covenant on Economic, Social and Cultural Rights (ICESCR), 16 December 1966. Available at: http://www.
unhchr.ch/html/menu3/b/a_cescr.htm.
European Convention on the Protection of Human Rights. Available at: http://conventions.coe.int/Treaty/Commun/
QueVoulezVous.asp?NT=005&CL=ENG.
AmericanConventiononHumanRights.Availableat:http://www.cidh.org/Basicos/English/Basic3.American%20Convention.
htm.
UN News Centre, United Nations adopts Declaration on Rights of Indigenous Peoples. Available at: http://www.un.org/
apps/news/story.asp?News|D=23794&Cr=indigenous&Crl.
Convention on the Rights of the Child (CRC)http://www.unhchr.ch/html/menu3/b/k2crc.htm
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) http://www.un.org/womenwatch/
daw/cedaw/
Economic and Social Council (ESC) General Comment on the Right to Water. Available at: http://www.unhchr.ch/tbs/doc.
nsf/0/a5458d1d1bbd713fc1256cc400389e94?0pendocument

1 Declaration on the Right to Development, 4 December 1986, Article 1, clause 1. Available at: http://www.unhchr.ch/html/
menu3/b/74.htm.
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e The right to property??: Climate change may result in the
deprivation of property without compensation, particularly in
coastal areas subject to flooding and permanent inundation,
and may also have an effect on land uses as a result of changing
weather and climate patterns.

e The rights of indigenous peoples®®: As noted in the first section,
indigenous people are particularly vulnerable to the impacts
of climate change because of their close relationship with the
environment and their reliance on the land for their livelihood.

e The right to health*: Climate change is likely to increase the
number of worldwide deaths from malnutrition, heat stress and
infectious diseases. It will also alter traditional sources of, and
access to, clean water.

e The right to food®: Climate change will have potentially severe
impacts on food security by reducing the availability of food,
changing access to food, worsening the stability of food supply
and affecting the utilization of food.

e The right to water'®: Climate change will result in changes to the
components of the hydrological cycle and hydrological systems,
such as changing rainfall patterns, intensity and extremes.

A significant concern is that climate change threatens to disrupt civil
and political rights, which may, in turn, provoke adverse changes in
government and civil society institutions. Climate change will also have
impacts on emergency response and disaster recovery, particularly for
vulnerable peoples. McAdam and Saul (2008) have drawn attention
to this inter-linkage between rights, their relationship to the physical

12 Article 17 of the UDHR, European Convention for the Protection of Human Rights and Fundamental Freedoms, Protocol
No. 1. Article 1 Protection of property, American Convention on Human Rights: Article 21. Right to Property.

3 Declaration on the Rights of Indigenous Peoples http://www.iwgia.org/sw248.asp Article 27 of the International Covenant
on Civil and Political Rights 1966 http://www.unhchr.ch/html/menu3/b/a_cescr.htm, Convention (No 169) concerning
Indigenous and Tribal Peoples in Independent Countries

14 Article 25(1) UDHR. Article 12(1) of the ICESCR, the Convention on the Rights of the Child (CRC) http://www.unhchr.ch/
html/menu3/b/k2crc.htm and the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
http://www.un.org/womenwatch/daw/cedaw/

15 The right to food is most comprehensively addressed in Article 11 of the International Covenant on Economic, Social and
Cultural Rights (ICESCR) http://www.unhchr.ch/html/menu3/b/a_cescr.htm

16 The right to water has not been expressly mentioned in the original UN human rights documents; however, the Economic
and Social Council (ESC), in General Comment 15 on the Right to Water, makes clear that they consider that the right to
water is inherent in many of the other explicit rights. They set out that the right to water should be considered as part of
Article 11 of ICESCR on the right to an adequate standard of living.
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environment, and the way the accumulation of negative effects due
to climate change may seriously affect the capacity of governments
to guarantee life in some areas. It is not that climate change itself
is responsible for rights violations; rather, it is the effects of climate
change that weaken states’ capacities and hinder them from fulfilling
their obligation to protect people’s rights.

This outline of the rights that may be impacted by climate change
alerts states to their protection obligations under international and
national laws. It indicates where adaptation of this machinery may
ensure that conditions leading to displacement can be averted or, if
displacement occurs, where the key rights of those who are displaced
may be protected.

Environmental law

Environmental law offers a broader approach to the subject, which
may, albeit indirectly, offer ways of protecting human rights in response
to climate-induced displacement. Essentially, it requires that states
implement programmes for the control and reduction of pollution
of the atmosphere and the marine environment, and to conserve
biodiversity.

Although these measures do not seem to directly relate to forced
displacement issues, displacement can be due to a loss of livelihood
or resource depletion caused by climate change. Drawing principally
on the work of McAdam and Saul (2008), the following points can be
made.

In general, every state has obligations not to knowingly allow acts on
its territory that are contrary to other states’ rights and to refrain from
using their territory in ways that produce harm to the environment
beyond their borders. These principles of transboundary environmental
impacts are well established (McAdam & Saul, 2008).

Furthermore, the concept of sustainable development, as noted by
McAdam and Saul, specifically limits the realization of some ‘rights’ to
development. For example, Principle 2 of the 1992 Rio Declaration?’

7 Declaration of the United Nations Conference on Environment and Development (Rio Declaration), UN Doc. A/
CONF/151/26/Rev.1 (1992).
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notes the responsibility of states to ensure that the sovereign right to
resource exploitation does “not cause damage to the environment of
other states or of areas beyond the limits of national jurisdiction.” This
implies limitation on carbon emissions and the damage it potentially
might cause by displacing vulnerable populations.

Principle 3'® indicates that the right to development “must be fulfilled
so as to equitably meet developmental and environmental needs
of future generations.” Again, this requires that there be limits — for
example, on emissions — that might constrain the livelihoods of future
generations: this could readily be construed to include those who are
compelled to migrate, and certainly those who remain but whose
livelihoods are depleted by the impacts of climate change on their
environments (McAdam & Saul, 2008).

Environmental law does, therefore, have the merit of providing an
additional and broader basis for responding to climate change damage
and the potential migratory effects. But it requires upholding a duty to
act collaboratively to ensure that an international system is sufficiently
strong to protect human rights. To this extent, it complements human
rights law, which acts principally at the national level. Thus, there is
enormous scope, coupled with considerable challenges, in adapting
international environment law to accommodate rights-based needs
with respect to displacement.

The principal challenges of deploying environmental law in this context
are as follows. As we have seen, there is considerable difficulty in
guantifying the harm caused by the carbon emissions of any particular
state, in quantifying this culpability, and in identifying causation
between emissions and detrimental effects, when all states have
contributed to emissions, at some point. It is also difficult to establish
accountability of corporate institutions for carbon emissions in a legal
system in which states remain the primary duty-bearers (ibid). Finally,
at the international level, environmental law primarily regulates
responsibility between states, while individuals enjoy lesser legal
capacity than under human rights law.

This means that, where protection cannot be achieved through
international collaboration, domestic measures must be takento ensure

18 Declaration of the United Nations Conference on Environment and Development (Rio Declaration), UN Doc. A/
CONF/151/26/Rev.1 (1992).
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that such rights are protected (ibid). This conclusion resonates with
the fact that most environmentally induced migration will probably be
internal and regional. Crucially, therefore, responses to environmental
displacement, including resettlement and mitigation, confirm the
importance of burden-sharing and the need for international financial
obligations for mitigation and protection to be met by richer, carbon-
producing nations. In this regard, proposals have been made for a new
international environmental migration fund that could provide the
financial basis for measures to deal with the impacts of migration®,
which, in some respects, extends the poorly implemented Global
Environmental Facility for funding adaptation measures under Article
4 of the UN Framework Convention on Climate Change (UNFCCC).

In addition to the ‘ability-to-pay’ principle, burden-sharing mechanisms
of this kind could be based on the ‘polluter pays’ principle (Principle
7 of the 1992 Rio Declaration), linking contributions to the level of
country-specific greenhouse gas emissions as well as other variables
such as gross national product. Again, this line of argument reinforces
the need for rich countries to meet the ‘costs’ of migration caused by
the environmental effects of climate change, as part of the Article 4
adaptation costs of the UNFCCC.

Subsidiary and complementary protection

Alongside human rights and environmental law, there are several
subsidiary and complementary norms and instruments that afford
different forms of human rights protection for migrant groups, either
directly or indirectly — often applying to specific population categories.
Their application to the needs of the environmentally displaced
requires detailed consideration, but they hold considerable potential.

Most significant among these, as noted above, is the 1948 Universal
Declaration of Human Rights. Other relevant international norms and
instruments include the 1996 International Convention on Civil and
Political Rights, the 1966 International Covenant on Economic, Social
and Cultural Rights (ICESCR), and the 1996 International Convention on
Civil and Political Rights, as well as a range of international conventions
dealing with specific social groups, such as the 1990 International
Convention on the Protection of the Rights of All Migrant Workers, the

 Climate Change as a Security Risk, German Advisory Council on Global Change (WBGU), London, 2007.
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1989 Convention on the Rights of the Child 1989, the 1981 Convention
on the Elimination of All Forms of Discrimination against Women, the
1991 /ILO Convention 169 on the Rights of Indigenous People and the
1954 Convention Relating to Stateless Persons, together with the 1991
Convention on the Reduction of Statelessness.

These conventions and covenants cover many rights-based norms
that, by virtue of their general application, could also be construed as
pertaining to the specific conditions of the environmentally displaced
as well as those who remain. The following are some examples of the
kinds of protection relevant to these conditions:

e rights such as freedom of movement, to be found in Article
12 of the 1996 International Convention on Civil and Political
Rights and, especially pertinent to conditions of environmental
degradation, freedom from hunger and the measures needed
to ensure the improvement of methods of production,
conservation and distribution of food, found in Article 11 of the
1966 Covenant on Economic, Social and Cultural Rights.?®

e protection from collective expulsion (Article 22) and violence and
intimidation (Article 16) to be found in the 1990 International
Convention on the Protection of the Rights of All Migrant
Workers.**

e significant social, economic and political rights of equality
afforded by the 1981 Convention on the Elimination of All
Forms of Discrimination against Women®* (notably Article
14), applicable to the changing environmental conditions and
the potential displacement consequences — for example, the
particular problems faced by rural women — and ensuring
equality of participation, given the significant roles that rural
women play in the economic survival of their families.

e protection of stateless people is a critical challenge under
the 1954 Convention Relating to Stateless Persons, the

|nternational Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), UN Doc. A/6316 (1966).

2 |International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, adopted
by General Assembly resolution 45/158 of 18 December 1990.

22 Convention on the Elimination of All Forms of Discrimination against Women, adopted and opened for signature,
ratification and accession by General Assembly resolution 34/180 of 18 December 1979; entry into force 3 September
1981, in accordance with article 27(1).
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1991 Convention on the Reduction of Statelessness and the
protection mandate of the UNHCR for stateless people, given
that statelessness is the likely condition for citizens of small
island states that will be submerged by rising sea levels. Here,
provisions to enjoy equal rights as citizens of the host country in
areas such as Housing (Article 21), Labour legislation and social
security (Article 24), Freedom of movement (Article 26) and
Expulsion (Article 31) are of notable significance.

With regard to guidelines and the development of good practice in
relationto protectingtherights, and providingforthe needs, of displaced
people, there has been significant progress in recent years. In this
regard, the IFRC Code of Conduct in Disaster Response Programmes®
as well as the Sphere Handbook and the Humanitarian Charter and
Minimum Standards in Disaster Response®* provide useful reference
points in situations of mass displacement and provide essential
features of protection regimes, including IDPs. Both these frameworks
are buttressed by a strong rights-based approach. More recently, the
IASC, in 2007, also coordinated the production of protection guidelines
for IDPs; these include extensive recommendations for mitigating
protection risks and vulnerabilities.?®

Regional Instruments

Since the majority of those displaced by environmental change will
remain in country or at least within region, we should turn to regional
instruments to consider the scope they offer for protection. Given
that the two principal instruments — the Organization of African Unity
(OAU) Convention?® and the Cartagena Declaration — both offer a much
more liberal interpretation of the definitions of people who are forcibly
displaced, it would seem likely that they could be used to develop
regional norms of protection. However, at present, there appears to
be little scope for regional instruments to be brought into play in the
context of migration induced by changing environmental conditions.
Indeed, it was not designed for this purpose.

2 International Federation of Red Cross and Red Crescent Societies (1994) Code of Conduct. Geneva: IFRC.

24 Sphere Project (2004) Humanitarian Charter and Minimum Standards in Disaster Response. Geneva: Sphere Project.
Available at: http://www.sphereproject.org/.

2 |Inter-Agency Standing Committee (2007) Handbook for the Protection of Internally Displaced Persons, Global Protection
Cluster Working Group.

2 QOrganization of African Unity Convention Governing the Specific Aspects of Refugees Problems in Africa (adopted 10
September 1969, entered into force 20 June 1974) 1001 UNTS 45.
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In the African context, the OAU Convention contains a broader refugee
definitionthan the Geneva Convention. Theoretically, it may be possible
to afford protection to encompass environmental catastrophes as
“events seriously disturbing the public order”. Where people are fleeing
a natural disaster, regional practice allows international borders to be
crossed and temporary residence afforded. But this is not considered a
convention obligation under the OAU Convention but, rather, a gesture
of humanitarian goodwill (McAdam & Saul, 2008). However, the
preparation of the Africa Union Convention on internal displacement,
envisaged for adoption in 2009, will be a significant step forward.

The mere provision of temporary protection improves the situation of
the environmentally displaced in Africa. It does not, however, remedy
their vulnerability and raises fundamental questions about long-term
impacts on, and burden sharing in, receiving countries.

Similarly, in 1984, the Organization of American States (OAS) adopted
the Cartagena Declaration on Refugees, which provides the following
definition in its Article 3: “[the definition] includes among refugees
persons who have fled their country because their lives, safety or
freedom have been threatened by generalized violence, foreign
aggression, internal conflicts, massive violations of human rights or
other circumstances which have seriously disturbed the public order.”

Like the OAU Convention, the Cartagena Declaration was not designed
to deal with environmentally displaced persons. Arguably, it could
include victims of environmental crisis if such events could be
considered serious enough to disturb the public order. However, the
International Conference on Central American Refugees (CIREFCA)%
report distinguishes between natural disasters victims, who do not
qualify as refugees, and other events “seriously disturbing the public
order.” People displaced by human-made events might qualify for
protection but here the challenge would be to determine the causal
link between human activities and environmental displacement,
which, as we have seen in the first section, remains methodologically
and conceptually problematic. Moreover, since the Declaration is not
binding on states parties to the OAS, the practical utility in the disputed
circumstances of environmental displacement is doubtful.

7 United Nations High Commissioner for Refugees, Document CIREFCA/89/9 (1989) (English Version)
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Ad hoc disaster protection regulations

There are examples of ad hoc migration concessions for victims of
natural disasters, which also offer some potential for application to
environmentally displaced persons. At the same time, they offer a
starting point for developed countries to address their rising concern
to find ways of managing the potential impacts of the global movement
of environmentally displaced people (see also Martin Chapter 7 in this
volume).

Temporary protection measures seem to offer the most promising way
forward. For example, in 2003, the US Immigration Service extended for
two more years the Temporary Protection Status it granted to 80,000
Hondurans who had fled to the United States after 1998 Hurricane
Mitch devastated large parts of Central America.

Similarly, after the 2004 tsunami, the Canadian, Malaysian and Swiss
governments temporarily suspended involuntary returns of failed
asylum seekers to affected areas of India, Indonesia, Sri Lanka and
Thailand. Likewise, Australia fast-tracked the processing of temporary
visas for asylum claimants and existing applications from these
countries. On a case-by-case basis, rather than ‘group determination’,
the Canadian Ministry of Citizenship and Immigration fast-tracked
asylum claims for applicants related to resident families already in
Canada (Kolmannskog, 2009b).

Other European countries have legal apparatus to provide subsidiary
protection and temporary humanitarian responses to environmental
catastrophes and victims of major natural disasters. For example, both
Sweden and Finland extend forms of temporary protection to disaster-
displaced persons. Both the Finnish and Swedish Aliens Acts (2004 and
2005, respectively) specifically cite environmental disasters (one of the
three categories of large-scale population displacement) as grounds
for providing temporary protection, although in-country responses
and international humanitarian support are proposed as the first line
of response (Kolmannskog, 2009b). Such temporary protection may
also apply to longer-term conditions, such as the submergence of
island states. In such cases, international burden sharing and durable
solutions need to be established.

In a similar vein, it is often thought that New Zealand has undertaken
to resettle people from Tuvalu who will be displaced by rising sea
levels. In fact what exists is a temporary seasonal employment
programme which is very limited in its terms. This is far from a model
of international cooperation, global environmental responsibility and
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sharing of the burden of climate change-induced relocation which
some authors suggest (Gemenne, 2006). Indeed, New Zealand refers to
this agreement as a “migration programme”, keeping the programme
as low-key as possible, demonstrating the sensitivity of migration
responses, even in life-threatening conditions.

In France, specific protection does not exist, but exceptions have
been made for victims of disasters. Thus, in principle, Special Decree
powers? could allow environmentally displaced persons to be accepted
on a discretionary basis in exceptional circumstances, rather than on
a rights basis, and with some protection from expulsion (Cournil and
Mezzaga, 2006).

These ad hoc and special measures are far from offering an effective
protection regime for those forced to migrate because of sudden
catastrophic weather events, let alone those impacted by slow-onset
changes to their environments. Moreover, whether or not this adds up
to an evolving soft law norm is highly debatable. It does show some
malleability at the edges of immigration policy (Brown, 2007), while, at
the same time, highlighting how the environmental migration policy/
protection is mediated by the more pressing needs of immigration
control (Cournil & Mezzega, 2006).

Internally displaced persons and the Guiding Principles

Large numbers of the migrants propelled by changing environmental
conditions will differ from refugees for an important reason: that they
will not have crossed an international border but will be internally
displaced persons (IDPs). The 1998 Guiding Principles on Internal
Displacement® cover an important protection gap in relation to the
1951 Geneva Convention and offer both the scope for extending
protection to those who are forcibly displaced by environmental
conditions, and a model for developing similar guidelines for these
involuntary migrants.

The 1998 Guiding Principles are a synthesis of human rights law,
parts of refugee law and international humanitarian law — arguably,
the synthesis that might equally apply to people displaced because

2 Translated from the French ‘acceuil régalien/protection régalienne’.

2 United Nations, Guiding Principles on Internal Displacement, presented by the UN Secretary-General Francis M. Deng to
the United Nations Commission on Human Rights, UN Doc. E/CN.4/1998/53/Add.2.
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of environmental conditions. Although not binding, the 1998
Guiding Principles reflect existing, binding international law and are
incorporated into an increasing number of national legal frameworks.
This constitutes a significant innovation in international normative
development (NRC, 2008; see also World Summit3?).

The Guiding Principles on Internal Displacement expressly encompass
people who have fled their homes due to natural or human-made
disaster. Recognizing that people displaced by disasters have protection
needs requiring international attention®! is a very significant extension
to the precepts of refugee protection, providing a crucial entry point
to encompass the rights of those forcibly displaced by environmental
factors. The incorporation of natural or human-made disasters
could certainly be construed to include population displacement
caused by extreme weather events due to climate change and, more
controversially, might also include displacement precipitated by
progressive changes to environmental conditions.

Where the Guiding Principles are invoked, they provide the right for
displaced people to request and receive protection and humanitarian
assistance from national authorities or, if these are unable or unwilling
to do so, from international assistance. In line with human rights law
and international humanitarian law, the Guiding Principles require
that assistance not discriminate and that IDPs have the right to enjoy
the same freedoms as other persons within their country — notably,
the right to an adequate standard of living, including the provision
of food and water, basic shelter, clothing, essential medical services
and sanitation, and protection of property. There is special attention
to women, children, persons with disabilities, and the elderly, during
periods of displacement. IDPs have the right to seek safety in another
part of the country, to leave their country, or to seek asylum in another
country; they are also protected against forcible resettlement where
they might be at risk. IDPs should also be allowed to return voluntarily
and safely to their home, if they so wish, and to enjoy equal access to
public services (Ardiles-Martinez et al., 2008).

30 World Summit Outcome, A/RES/60/1, UNGA, 60 sess, para.132 (2005).

31 The Internal Displacement Monitoring Centre (IDMC) report on non-conflict-induced displacement claims that many
individuals and communities displaced by natural disasters confront similar problems and present similar challenges to
those displaced by conflicts (McDowell and Morrell, 2007).
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Can these Guiding Principles be applied to people who migrate
because of more gradual environmental degradation and disasters?
Certainly, there are remarkable parallels between the application
of the principles to IDPs and the situation of those who are forcibly
displaced by environmental conditions, not to mention the express
conditions of natural disasters. For example, it could be argued that
the environmentally displaced have a right not to be returned to a
region were their lives may be at risk due to the frequent occurrence
of climate-related natural disasters and where they are incapable of
sustaining the most basic human rights. Drought and environmental
degradation can possibly be included as well, although slow-onset
change is more disputed and would require a definition of the
impacts of environmental degradation to be open to an evolutionary
interpretation of displacement and protection.

An important consideration here, in extending the protection norms
of the Guiding Principles to environmental displacement (or their
use as a model for developing similar norms) is that, like the refugee
conventions, they assume that displacement is involuntary. Here,
the issue is one of categories. As discussed earlier, those moving
due to gradual environmental degradation may be more analogous
to voluntary/economic migrants rather than those who may be
considered forcibly displaced. People may migrate voluntarily because
the traditional forms of income or employment are insufficient (NRC,
2008), or as a positive adaptation strategy. These rights and needs
might be better addressed by development agencies and strategies.
But as environmental conditions worsen, the concern may not be for
economic opportunities but for basic survival and, thus, the concept
of force comes into play: in this respect, rights protection would more
easily fall within protection norms more analogous to IDPs.

There is also the ‘visibility challenge’ in situations of gradual
environmental degradation, in contrast to more dramatic, sudden
disasters. Both situations can generate internally or environmentally
displaced persons, from the point of view of norms and rights
embodied in the Guiding Principles. But Birkeland (2003) claims that
environmental factors are seldom given due attention, in this context.
She argues that an inclusive meaning of IDPs is preferable to creating
discrete and separate categories such as environmental or climate
refugees in order to secure rights and assistance.
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A protection gap — transborder environmental migrants

Clearly, extant protection norms and instruments provide considerable
scope for enhancing the protection needs of people forcibly displaced
by environmental factors. However, there is a significant gap regarding
transborder environmental migrants. They fall in the gap between
the Guiding Principles, human rights norms that place obligations on
national governments primarily for their own citizens, and statelessness
conventions, since, with few predicted exceptions, such people will
not be stateless. Thus, those forced to migrate across borders because
of depleting environmental conditions have little, if any, recourse to
protection. To some extent, the ad hoc measures, outlined above,
represent an approach to the protection for transborder migrants,
but these provisions are directed towards temporary protection for
migrants from sudden extreme events, such as disasters. The needs of
those who are forced to migrate permanently across national borders
have yet to be addressed.

Accordingly, it would seem well worth investigating how the various
legal instruments, norms and frameworks outlined in this section of
the chapter might be constructed into a preliminary framework of
rights protection guidelines on environmental displacement. Such a
framework would give added impetus to the development of a more
coherent set of international guidelines while, at the same time,
supporting the development of national-level apparatus.

Conclusions: Developing guidelines for people forcibly displaced by
environmental factors

Having outlined the parameters of extant international law and
norms of rights protection for displaced people, we now consider
their potential to meet the challenges of rights protection for the
environmentally displaced. The evidence suggests that, in principle,
there is considerable scope for adapting or building on existing norms
and instruments to develop a framework of guidelines for a protection
regime for those forcibly displaced by depleting environmental
conditions and to support the rights of those who do not migrate. As
already demonstrated, many of those who will be forcibly displaced
due to environmental factors could probably fit into already existing
categories of protected persons, although the way they fit within these
categories needs to be much more clearly identified. Even so, such an
approach is far from offering a comprehensive framework and begs the
guestion of whether it would ever be possible to agree a systematic
application of norms and practices to which all states would adhere.
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Nonetheless, this is a promising starting point.

What might be the best ways forward? How may the various strands
of law and norms discussed above, and especially the 1998 Guiding
Principles (as model and substantive framework) be developed to
afford protection to those displaced by climate-induced environmental
change?

Kolmannskog (2009a and 2009b) suggests that there are two
essential steps. First, it is important to clarify the different scenarios
and typologies of displacement, since these will invoke different,
though overlapping, protection norms.3 In this respect, he identifies
five different scenarios: disaster displacement caused by sudden
disasters but where displacement may not be permanent; gradual
environmental degradation leading to progressive displacement;
displacement resulting in statelessness due to either or both of the
previous two phenomena; conflict-induced displacement as a result
of environmental degradation and extreme competition over resource
depletion; and the impoverishment and vulnerability of those who do
not migrate.

Second, Kolmannskog argues that, in addition to considering the
different typologies of displacement, protection guidelines must also
address the different stages of displacement. Here, he draws on recent
work in developing national-level guidelines for domestic law and
policy on internal displacement (Brookings-Bern Project, 2008):

- Prevention from displacement — through adaptation measures,
as outlined in the first part of this chapter dealing with protecting
those who remain, and minimizing relocation, except in high-risk
areas where there are imminent threats to lives and livelihoods.

- Protection during displacement — where displacement is
organized with due process and deployment of rights-protection
machinery, where the displaced fully participate, and where
temporary or complementary/subsidiary protection is provided.

- Durable solutions for those displaced — through local integration
or resettlement.

32 See also IASC, Climate Change, Migration and Displacement: Who will be affected? Working paper submitted by the
informal group on Migration/Displacement and Climate Change of the IASC, 31 October 2008.
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To sum up, a combination of extant norms and frameworks of
humanitarian, refugee, human rights, environment law and regional
and ad hoc measures offers the most promising path to developing a
protection regime in respect of environmental migration. An exception
to this general proposition is the rights of transborder migrants, both
temporary and, more problematically, those who are permanently,
forcibly displaced by changing environmental conditions. Short of
binding international obligations, but mirroring the process and
formulation of the 1998 Guiding Principles on Internal Displacement,
these complementary bodies of law set out the principles and the
practice for protecting and safeguarding the rights of people who may
be displaced by environmental change. Overall, a soft law approach
seems to offer the most potential.
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The extent to which legal and normative frameworks
can support the capacity of local and regional
governance and civil society structures to implement
adaptation and resilience strategies

Migration is sometimes a positive strategy that households, individuals
and sometimes whole communities adopt to improve their lives and to
reduce risk and vulnerability. Nevertheless, despite the preoccupation
of national governments and international organizations with the
spectre of mass migration induced by climate change, a much larger
number of people will not migrate. A key concept in mitigating
migration as an outcome should be the reduction of vulnerability and
the promotion of adaptation, resilience and sustainability. This involves
recognizing people’s agency while bearing in mind the vulnerability of
certain social groups, such as the elderly.

There are many options and levels of response for mitigating or
adapting to climate change, discussed in the first section of this chapter
(the institutional level, technological developments, community
development, education and training initiatives) (Boano et al.,
2008:18-19).

Just as the issue of migration raises a host of rights-based protection
issues, policies aimed at supporting adaptation, resilience and
mitigation also have a bearing on the protection discourse. Mirroring
national and international policy making, in this context, the rights-
based discourse is similarly disjointed and fragmented.

A desk-based study cannot provide a clear overview of the extent to
which legal and normative frameworks can support the capacity of
local and regional governance and civil society structures to implement
adaptation and resilience strategies. Major research is therefore
recommended, in the next section, to address this need.

We may conclude the following:
a. Many of the rights-protection norms and legislative frameworks
outlined in the previous section apply as much to those who

remain as to the displaced. As argued in the conclusion of the
previous section, it is important to clarify the different scenarios
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and typologies of environmental change and, thus, the rights
that might be impacted among populations that remain.

b. Adaptation and resilience measures are generally local, while
mitigation is predominantly (inter)national-orientated (Klein
et al.,, 2007; Wilbanks et al., 2007). Assessing the role and
scope of mitigation and adaptation confirms that “the more
localised the scale, the more attractive is adaptation, since
many beneficial effects of mitigation are external to the region”
(Wilbanks et al., 2007: 724). The conclusion from this is that
rights-based protection must similarly be rooted in a bottom-
up approach. This further suggests that local governments, local
stakeholders and civil society organizations must play a crucial
role in developing and protecting the rights-based needs of their
populations — within, of course, the framework of national and
international norms and legislation.

c. Reinforcing this conclusion, there is increasing awareness, in the
climate change discourse, of the need to shift from government
to governance and civil society. This has implications for the
displacement agenda and, specifically, rights-based protection. It
confirms that, whilst governments have a duty to protect rights,
responsibility for the advocacy of people’s right to be protected
from displacement is likely to rest largely with civil society
organizations. This shift makes institutional accountability for
rights protection more complex.

d. The countries most likely to be affected by the impacts of
climate-induced environmental change and the need to develop
adaptation strategies displacement are those that already have
fragile rights-protection machinery and, often, limited rights-
based civil society structures. Environmental degradation will
accentuate pressures on this protection machinery and the role
of protection in sustaining access to land and water as well as
in ensuring that civil and political rights, such as participation
in the preparation of development and mitigation strategies,
are also safeguarded. In this regard, Bogardi et al. (2007)
argue that strengthening institutional capacity needs to be a
central element in responses. Indeed, the need to strengthen
institutional capacity applies as much to the development of
protection machinery as to the wider framework of social and
economic development policies to support adaptation and
resilience.
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5. Research needs and priorities

This chapter has highlighted some of the challenges and opportunities
involved in developing norms and legal frameworks for the protection
of people whose livelihoods and social and institutional structures are
likely to be irreversibly impacted by changes to their environments
induced by climate change. Many issues remain unresolved, and
more information is needed before an effective framework of rights
protection can be put in place for those affected. The following are
among the most significant areas of research required to address
these issues.

Climate change discourse and human protection

There is a need for further research on how current thinking about
adaptation to climate change, and the literature on climate change,
more generally, is influencing the way we see development and human
protection. The current focus on the environment as a separate and
special driver of migration may, paradoxically, have limited the
effectiveness with which we have considered protection needs — an
argument made in the first section of this chapter. To perceive the
environmental impacts of climate change as the drivers of migration
promotes the impression that there is a separate category of claims
for protection. As we have seen, this position is hard to sustain, given
the challenge of establishing the causal chain of climate change-
environmental degradation—migration — particularly in the case of
incremental rather than acute migratory movements. Moreover,
it favours migrants over the larger numbers who will not or cannot
migrate. Above all, the putative demand for a separate category of
protection needs for environmental migrants precludes the much
more fruitful avenue of adapting and reconfiguring exiting apparatus
of protection norms and legislative frameworks.
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Climate change responsibility, burden sharing and the development of
rights-based protection

Another key area requiring investigation is the relationship between the
discourse of responsibility for climate change and how this is shaping
funding for protection agendas and institutional capacity building. As
theinterlinked issues of protection and responsibility rise up the agenda
and seem certain to be advanced at the UN Climate Change Conference
in Copenhagen, more work on this relationship is vital to ensuring
that protection is provided as efficiently and effectively as possible.
As the third section of this chapter has emphasized, protection needs
are becoming more pressing. However, those countries most likely
to be impacted by the migratory consequences of climate-induced
changes to their environments have the least capacity to resource,
defend and promote rights-based agendas across a spectrum of social,
economic, political and cultural needs, including the impact of changing
environmental conditions. Both in relation to government capacity and
civil society organizations in developing countries, we need to develop
a much greater understanding of the principles, issues of sovereignty,
institutional architecture, and modalities for burden sharing.

Developing the capacity for rights-based protection in developing
countries

The issue of burden sharing is linked to a third area of research —
developing capacity for rights-based protection in the most impacted
developing countries. Given that the migration impacts of climate
change will be predominantly on national governments, research in
this area is a particularly pressing need.

As the third section of this chapter has emphasized, lack of detailed
empirical understanding of how environmental change will precipitate
migration or adaptation is mirrored by a lack of understanding of
the availability and, more importantly, the scope and efficacy of
rights-based frameworks to protect people in those countries most
susceptible to the impact of environmental change.

The proposal here is that a spectrum of ‘environmentally stressed’
country case studies be explored, identifying different typologies of
climate change and the contrasting range of changing environmental
conditions in developing countries: sudden disasters; gradual
environmental degradation; statelessness; conflict-induced
displacement as a result of environmental degradation; and the
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impoverishment and vulnerability of those who do not migrate. Given
that the majority of those who are, or will be, displaced will add to the
already significant process of rapid urbanization in sub-Saharan Africa
and South-East Asia, a focus on rural and urban sectors is needed.

The case studies would investigate, in more detail than can be
achieved by desk-based study, the current practices, initiatives
and portfolios of legal and normative protection and rights-based
frameworks, including procedural and institutional elements, and how
these are implemented at national and local levels. The adoption of
recently developed national-level instruments and norms under the
1998 Guiding Principles on Internal Displacement (Brookings-Bern
Project, 2008), and the adaptation of these to the needs of those
forcibly displaced by environmental change, would form part of the
study. The research would include both governmental and civil society
organizations whose remits relate to rights-based advocacy and/or to
environmental issues.

The aim would be to establish existing rights-based protection
capacities and the scope for adapting and extending these to the
needs of those who may be susceptible to environmentally induced
forced displacement (both temporary and permanent), as well as those
who are similarly impacted but do not migrate. This would provide a
baseline understanding of the kinds of protection apparatus that is
available and would thus form the basis for developing more robust
and comprehensive guidelines and norms. It would also highlight the
‘gaps in protection’, which are likely to be substantial, and indicate the
potential scope for overcoming these gaps.

This study should also include an assessment of the existing and
potential institutional capacity of government and civil society, the
resource and professional needs and, of course, the modalities
of funding. The political sensitivity of this proposal should not be
underestimated, given the fragility of rights protection in developing
countries.

One significant gap relates to issues of urban land rights and access to
land for those forcibly displaced by the impacts of climate change. Even
the lowest estimates of forced migration due to climate change indicate
that tens of millions of permanent migrants will head predominantly
for the cities. They will add to the already huge challenges of managing
spontaneous urbanization in developing countries, generated by rural-
to-urban economic migration in recent decades. Thus, developing
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strategies and capacity for urban land delivery and urban management
and development are a key priority, as are resettlement programmes.

Baseline mapping would not only provide practical support for the
case study countries. Ideally, it should also result in generic findings,
principles and practical strategies that could be adapted to assist other
countries in confronting the same pressures.

This proposal sits alongside growing international calls to establish
national observatories/laboratories to monitor and respond to climate
change and environmental displacement in impacted countries. The
baseline studies of protection capacity could be one of the functions
of these observatories.

The issue of rising sea levels — statelessness and landlessness

The fourth research agenda pertains to the specific case of those
whose island states will disappear with rising sea levels.®®* While
the incidence, timing and scale of displacement generated by slow-
onset environmental change and by extreme weather events remain
tentative, where rising sea levels are concerned, the evidence is more
compelling than for many other areas of climate change impacts.

This issue raises two specific concerns compared to other climate-
change-induced migration outcomes: the greater predictability of this
outcome and the fact that people affected will not be able to migrate
to higher ground in their own or in adjoining countries. Of course, a key
issue here is the fact that, although they will be ‘landless’ in a literal
sense, they may not be stateless in the sense that they will still be
citizens of a state, albeit one that no longer exists.

How will the protection needs of this category of people be addressed?
Among other key areas, research is needed on: the effectiveness and
potential of current initiatives, notably in the Pacific region, which were
discussed earlier (ad hoc Protection measures); the extent to which
resettlement rights in host countries can be provided and how these

33 A related issue is whether such people are technically stateless, nationless or merely landless. Such people will still have
a nationality, despite being landless and stateless; but their conditions of statelessness are different from those normally
covered by the statelessness conventions.
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might be protected, both in transit and at the stage of permanent
resettlement; the scope for extending legal and normative protection
and rights-based frameworks of the Statelessness Conventions to
this new category; how claims might be addressed under these
conventions.

Transborder migration

Section 2 drew attention to the significant protection gap for the needs
of transborder environmental migrants. The scope for extending and
adapting current norms and instruments for those forcibly displaced by
changing environmental conditions is most limited with respect to this
group. Some ad hoc measures were outlined. Research and action are
needed (at an intergovernmental level, in the first instance), in order
to assess the potential for developing these ad hoc measures, so as to
establish more secure doctrines and norms for this group. Addressing
the needs of permanent transborder environmental migrants is
particularly problematic.

The challenge of protection in developed countries

A sixth research area concerns rights protection for climate change
migrants in a global setting.

In the last decade or so, developed countries have struggled to manage
the so-called ‘new international migration’. Reconciling the conflicting
agendas of sustaining international obligations to protect refugees
while managing domestic labour market needs and open borders in a
restructured global economy, has resulted in contradictory outcomes
and the high political saliency of migration. Protection norms for
refugees have been severely undermined by increasingly restrictive
legislation and border controls, while the need for cheap unskilled
labour has encouraged south-north migration, although tighter border
controls have accentuated irregular migration such as trafficking and
people smuggling — often with dire consequences.

The spectre of large-scale global migration as a result of climate change,
although lacking robust methodological or empirical foundations, has
alerted developed countries to the possibility of a new era of mixed
and complex international migration. As we have seen in section
two, some countries — the Nordics and New Zealand — have already
anticipated these new dynamics of international migration.
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There is currently little understanding of these new dynamics and a
lack of coherent responses to them, although the responsibilities
of states are implied in the Hyogo Framework for Action®*, are fully
articulated in the International Council on Human Rights report (ICHRP,
2008), and are certain to feature at the UN Climate Change Conference
in Copenhagen in 2009.

This complex and fluid situation points to a significant research agenda,
if global migration patterns resulting from climate change are to be
fully addressed. These demands go well beyond rights protection, but
this element raises particular research issues. To a large extent, it could
mirror the research aims proposed above for developing the capacity
for rights-based protection in developing countries. The agenda would
addressissuessuchascurrent policy discoursesandinitiativesinrelation
to legal and normative protection and rights-based frameworks for
environmentally displaced migrants; the status and protection needs
of environmental migrants; the claims that they might make and under
what norms and legislative frameworks; the extent to which they
might be considered ‘forced’ migrants, with perhaps special claims for
protection; and gaps in protection. These and other issues pose severe
challenges to extant norms and legislative frameworks for supporting
the rights-based needs of environmental migrants and the obligations
of receiving countries to afford such migrants temporary or permanent
protection.

The research should encompass a range of countries as well as
intergovernmental organizations, such as the European Union.

Developing normative guidelines for environmentally displaced
persons

Identifying whether there is an overarching structure to these specific
areas of proposed research represents a possible seventh area of
study. Although still contentious and disputed territory, an academic
and policy discourse is developing for the preparation of international
guidelines on climate change and displacement (see, for example,
NRC, 2008; ICHRP, 2008; Boano et al., 2008: 24, 30-31; Zetter, 2008;

34 Hyogo Framework for Action 2005-2015: Building the resilience of nations and communities to disasters (HFA). Available
at: www.unisdr.org/eng/hfa/hfa.htm.
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Kolmannskog, 2009b). To some extent, this mirrors the preliminary
stages of the process in the early 1990s that led to international
agreement on the 1998 Guiding Principles on Internal Displacement.

Accordingly, it would potentially be worth researching how the various
legal instruments, norms and frameworks outlined in section two of
this chapter might be constructed into a preliminary framework of
rights protection guidelines on environmental displacement. Such a
framework would give added impetus to the development of a more
coherent set of international guidelines while, at the same time,
supporting the development of national-level apparatus.

An initiative of this kind has particular saliency in light of growing
international concern to ‘manage’ environmental migration, and the
crucial window of opportunity presented by the UN Copenhagen
Climate Change Conference in December 2009.

An important coda to research priorities

Migration — and forced migration — due to climate change is one
possible response. Moreover, concepts and practices of resilience and
adaptation by those who remain, as well as the role of migration as a
proactive response to changing environmental conditions, all challenge
the deterministic and reductionist notion of climate-affected people as
vulnerable groups and passive victims. By contrast, these responses
highlight people’s skills, strategic responses and agency — necessarily
built on enhanced institutional capacity and reform to governance and
civil society.

In all the research proposals, therefore, especially with regard to the
country case studies, it is essential that research into rights protection
and human security norms and instruments focus as much on how
rights may enable or constrain adaptation and resilience strategies as
onthose who migrate. For those who remain inincreasingly pressurized
environments, rights-protection issues include protection of access
to land and water rights; the scope, rights and empowerment of
community-based and civil society organizations to engage in strategies
and decision making; and the effectiveness of these governance
structures.
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Conclusions: the supremacy of a rights-based
approach

The scenario of millions of people on the move (erroneously labelled
‘climate refugees’ and based on weak empirical and methodological
evidence) has generated alarm at the potential international scale of
impact, the threats to human security and the risk of ensuing conflict.

In light of these concerns, what can be concluded from this chapter is
that upholding and developing international and national human rights
obligations is a vital element in the global response to the migratory
impacts of climate change. A rights-based approach provides the
means of both averting some of these migratory outcomes of climate
change and addressing some of the challenges that such migration will
create, regardless of the degree of ‘force’. Although it has evolved and
developed in the context of specific categories of forced migration, such
as refugees, the normative basis of human rights protection provides a
conceptually and operationally valuable framework for addressing the
forced migration consequences of climate change.

It provides the framework to redress situations where rights are
threatened or breached. It offers the means of addressing the needs
of migrants who are forced to leave their familiar surroundings and
enter new environments with new rights entitlement and protection
needs. At the same time, climate change, as argued above, will not
necessarily lead to displacement; in fact, the majority of affected
people will probably not migrate. Similarly, therefore, a rights-based
approach offers protection and support for the adaptation and
resilience strategies for those who remain, thereby also reducing the
impacts of climate change and the propensity to migrate.

Protection and human security instruments and norms do not have
the immediacy of physical, spatial and developmental strategies
and policies needed to respond to climate-induced displacement.
Nonetheless, providing and enhancing protection capacity remains an
essential component of a comprehensive approach to the challenges
of displacement and adaptation at local, national and international
levels.
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Linking the protection discourse to environmental displacement
opens up significant policy-relevant potential and outputs. For
intergovernmental organizations and agencies, the investigation
would promote international dialogue and facilitate development of
international norms, instruments and guidelines for protection and
human security.

At national and local levels, strengthening protection norms and
instruments constitutes an essential foundation for supporting
vulnerable populations in impacted countries. At the same time,
promoting a rights-based perspective of protection and an analysis
based on entitlements, can also be used as a tool to indicate the
parameters for other ‘hard’ and ‘soft’ policies and strategies for the
environmentally displaced — for example, rights of access to land,
housing, free movement, participation and empowerment in decision
making on resettlement.

Environmental change does not, of course, undermine rights and
security in isolation from the broader conditions of poverty, weak
development and poor governance. It is important, therefore, to locate
and promote the inclusion of environmental displacement impacts in
this wider policy discourse on protection, rights and security. Thus,
the growing significance of the protection discourse in the field
of environmental displacement indicates the need for enhancing
governance and civil society structures to ensure that affected
populations are fully involved in developing response strategies, and
that advocacy tools and processes are in place to promote their rights.
A concern with people’s rights highlights community-focused needs
and approaches.

Given the inevitability of ecosystem degradation and the resulting
increase in the numbers of those who will be displaced, as well as
the vulnerability of those who remain, there is a compelling case for
ensuring that the protection machinery embraces this new challenge
of climate change.
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